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ARGUED  AND  ! 

SUPREME  COURT  OF  TH 

AT  SiVAnriAn, 
JANUARY    TERM,    1849. 


No.  1. — Thomas  Gheek,  plaintiff  in  error,  v».  The  Mayor  and 
Aldermen  of  Savannah,  defendants. 

[1.]  The  City  Council  of  Rnvumah,  by  an  Ontinance.  piitaed<nitlic36tliJBTn]- 
mrj,  1S9G,  under  tbc  anlhontj  of  the  Gsaenil  Aueuibly  for  that  purpose, 
prohibited  llie  cultivation  of  rice  wilbin  the  corporato  UmiU ;  and  on  the 
S9lh  May,  IS-IS,  pauetl  anolhPT  Onliuance,  declaring  that  the  cultivation  o( 
rice,  witbin  the  corporate  limiiB  of  the  City,  wai  iiyurioui  to  the  bcallh  of 
the  citizens,  and  providing  for  ihi;  rt-ioovai  and  dcBtmction  of  Iho  growing 
cn^of  rice,  within  the  cnrporate  limita  of  the  City,  aa  a  Dniiancei  Ifrid, 
that  the  Ordinance*  of  1836.  and  184S.  were  good  and  valid,  and  binding 
upon  the  inbabilanti  of  the  City,  as  police  regnlationa :  and  that  the  Mayor 
and  Aldermen  of  the  City,  under  the  aalhonty  of  the  Acts  of  the  General 
Auembly,  pa«aed  io  ISS-^,  1S31  and  IS33',  bad  the  power  and  authority  to 
judge  of  and  dedare,  the  planting  and  growing  rice  within  Iha  corpo- 
rate Ihniti  of  the  Ci^,  to  be  ii^urious  to  the  health  o(  the  Cilj,  and  apublic 
d  to  abkle  the  Mme. 


Certiorari.    De<3ded  kjr  Judge  Flehikc,  at  Chomben,  June, 
1848. 

On  the  29th  day  of  April,  in  the  year  1S17,  the  ftUowing  ma- 
tract  was  entered  into  between  WilBsm  Mein,  and  the  Ma^or  and 
Aldermen  of  the  city  of  Savannah: 
State  ot  Oi»r«ia,  Citt  or  Sataivka8 — 

This  Indenture,  amde  the  29th  d«,y  of  April,  intheyeBrofoctt 


a  at  tlie  Bald  meeting,  olno,  recomiuended  to  Council  that  a 
1  of  money,  not  exceeding  forty  doilars  per  acre,  be 
allowed  to  tlie  ovroers  of  said  land,  ae  an  inducement  for  a  change 
of  culture,  and  continuance  forever  bereaAer,  of  a  dry  one,  and 
keeping  the  fielda  agi'eed  upon,  in  a  proper  state  for  such  cultiva- 
tion, as  to  attain  the  object  recommended  to  Council  aforesaid. 
And  whereas,  in  conformity  to  the  further  recommendation  of  eaid 
meeting.theMayor  and  Aldermen  of  theCity  of  Savannah,  in  Coun- 
cil assembled,  have  passed  an  Ordinance  to  obtain  a  loan  of  mon- 
ey for  the  payment  cout^nplated  by  these  reaolutiona,  andfbr  tbe 
purpose  connected  with  the  same  object,  and  to  the  acceptation  of 
which  the  said  William  Mein,  owner  of  low  or  rice  lands,  in  the 
vicinity  of  Savannah,  hath  agreed;  now,  therefore,  thia  inden- 
ture wituesseth,  that  the  said  William  Mein,  for  himself,  hia  heirs, 
executors,  administrators  and  assigns,  ha[h  covenanted  and  agreed, 
and  by  these  presents  doth  covenant  and  agree,  to  and  wilh  the 
Mayor  and  Aldermen  of  the  City  of  Savannah,  and  their  successors 
in  office,  as  follows,  to-wit :  That  from  and  afVer  the  sealing  and  de- 
livery of  these  presents,  thd  tract  of  rice  land  owned  by  the  said 
William  Mein,  being  all  that  tract  or  parcel  of  land  situated,  ly- 
ing and  being  on  Hutchinson's  Island,  and  the  lower  point  thereof, 
bounded  oii  the  west  by  lands  belonging  to  the  estate  of  Ward, 
on  the  north  by  the  Savannah  back  river,  and  on  the  south  by  b- 
branch  of  the  Savannah  river,  which  divides  it  from  the  City  of 
Savannah  and  Fig  Island,  containing  aix  hundred  acres,  be  the 
flame  more  or  less,  shsU  forever  hereafter  be  cultivated,  worked, 
used  and  employed  in  dry  culture  only,  or  be  kept  in  a  dry 
et&te,  and  free  from  the  ebbing  and  flowing  of  the  tide  widiin  the- 
banks,  (accidents  excepted,]  but  at  such  times  an^  in  such  man- 


■ion  or  occupation  of  any  subsequent  holder,  owner,  heir  or  pur- 
chaser of  the  whole  tract  or  any  part  thereof.  And  the  said  WTt-  ■ 
liam  Mein,  for  himBelf,  his  heirs,  executors,  administrators  and 
aesigiM,  doth  fiirther  covenant  and  agree,  to  and  with  the  said 
Mayor  and  Aldermen,  and  their  successors  in  oflice,  that  he  will 
not  sell  or  dispose  of  the  said  tract  of  land,  or  any  port  thereof, 
'without  previously  obtaining  from  the  purchaser  or  purchasers 
thereof, -covenants  similar  to  these  presents,  for  continuation  of 
die  dry  culture,  contemplated  by  this  agreement.  And  further, 
aiao,  that  the  heirs  and  devisees  of  the  said  William  Mein,  shall 
always  hold  possession  or  enjoy  said  estate,  and  every  part  there- 
of, expressly  subject  to  the  terms  mentioned  in  this  agreement, 
and  on  no  tiiber  terms  or  condition  whatsoever.  And  the  said 
William  Mein,  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  doth  iiirther  covenant  and  agree,  to  and  with  the 
Mayor  end  Aldermen  of  the  said  City  of  Savannah,  and  their  suc- 
cessors in  office,  that  the  said  ditches,  drains  and  dams,  necessary 
for  the  draining  and  cultivation  of  said  land,  in  dry  culture,  or 
keeping  it  in  a  stale  equally  dry,  shall  at  all  and  every  time  of 
the  year  hereafter,  (accidents  excepted,)  be  in  good  order  and 
fit  to  resist  the  usual  flowing  of  the  tide,  and  in  such  a  condition 
aa  to  keep  the  sud  land  dry,  as  intended  by  this  agreement,  and 
prevent  the  deposite  and  remaining  of  water  thereon.  And  the 
aaid  William  Mein,  for  himself,  his  heirs,  executors,  administra- 
tors and  assigns,  and  for  all  the  future  purchasers  or  holders  of 
tbe  said  land,  doth  fiirther  covenant  and  agree,  to  and  with  the 
said  Mayor  and  Aldermen  of  the  city  of  Savannah,  and  their  suc- 
cessors in  office,  that  all  damages  recoverable  at  law  for  any 
breach  or  infiracoon  of  this  agreement,  shall  b«ar  and  hold  at  all 


and  piift'Uiereof,  is  accepted  and  entered  into,  subject  to  the  fol- 
_Jowiiig  conditions  and  terms — that  is  to  Bay,  that  the  said  William 
Mein,  his  heirs,  executors,  administrators  and  assigns,  shell  be  at 
iull  liberty  to  make  use  of  water,  and  in  all  manner  whatsoever, 
to  overflow  the  said  land,  and  every  part  thereof,  prior  to  the  first 
day  of  March,  in  each  aod  every  year  hereafter,  and  from  and 
after  the  first  day  of  March,  of  each  and  every  year  hereafter,  to 
cultivate  in  dry  culture  or  keep  the  land  dry  until  the  next  suc- 
ceeding first  day  of  December,  without  the  let,  suit,  trouble  or 
binderance  of  the  said  Mayor  and  Aldermen,  or  their  successor! 
In  office,  or  any  person  or  persons  acting  under  their  authority ; 
and  also,  upon  the  fiirther  proviso  and  condition,  that  the  said  Wil- 
liam Mein,  his  heir^,  executors,  administrators  and  asaigns,  shall 
be  allowed,  at  all  times,  if  necessary,  the  use  of  the  tide  water,  &a: 
tho  pui^ose  of  aiding  in  and  bringing  up  the  seed  of  dry  culture 
plants.  And  in  case  of  a  drought  between  the  first  day  of  March 
and  December,  the  further  use  thereof  to  overflow  said  land,  provi- 
ded that  the  said  land  does  not  regain  under  water,  after  such  over- 
flowing, more  than  a  single  tide,  and  provided,'  also,  that  (he  said 
flowing  thus  permitted,  shall  be  considered  as  a  terminadon  of  the 
drought,  as  it  relates  to  the  said  land  BO  overflowed;  and  provided, 
also,  that  the  said  WilUam^Mein,  for  himself,  his  heirs,  executory 
administrators  and  assigns,  may,  from  time  to  time,  as  thotigfat 
uaefiil  or  necessary  to  his  or  their  interests,  make  and  cut  canals 
through  the  said  land,  from  Savannah  river  to  back  river,  without 
let,  binderance  or  molestation ;  and  the  said  Mayor  and  Aldermen 
of  the  City  of  Savamtali,  as  certified  by  the  signature  of  the  Hon. 
Thofl.  v.  F.  Charlton,  Mayor  of  the  vud  City,  and  authorized  unr 
der  the  seal  of  tbeij:  iQctRprirWicm,  do,  for  AetnscWas  and  tfaoir 
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B  ID  office,  in  consideration 
ed  into,  on  the  part  of  the  bbiiI  Wil 
delivery  of  these  presonta,  cn^ge  u 
paid,  to  the  aud  William  Mein,  the 
of  aaid  land,  now  fit  and  prepared  ft 
to  the  Bum  of  twelve  thou.tand  doll 
now  fit  and  prepared  for  the  dry  ci 
agreemeDt,  and  the  Airther  eum  of 
thiity  dollara  per  acre,  for  two  bund 
jet  fit  and  prepared  for  the  culture  e 
and  Aldennen  of  the  City  of  Savan] 

mccessors  in  office,  further  engage  and  a^ce,  that  on  the  firnt  day 
of  March  next,  the  further  sums  of  ten  dollars  shall  be  paid  for 
each  and  every  acre  of  the  said  land,  to  the  said  William  Mcin,  bis 
hwn,  execulore,  admiaiatrators  and  assigns,  deducting,  neverthe- 
less, from  the  said  ten  dollars  per  acre,  when  paid,  the  amount  of 
mterest,  at  eeven  per  cent,  on  the  advance  made  of  the  last  men- 
tioned  sum  of  six  thousand  dollarn,  from  the  day  of  payment  to 
the  day  the  said  land  shall  be  certified  to  be  fit  and  prepared  for 
dry  culture;  and  it  is  hereby  further  agreed  by  all  the  contracting 
paniee  bM«to,  that  whenever  the  eaid  William  Mein,  his  heirs, 
«xecators,  adminietratorB  or  assigns,  shall  notify,  by  giving  a  writ- 
ten notice  to  the  said  Mayor  and  Aldermen,  or  the  Board  crested 
for  carrying  the  object  of  this  agreement  into  execution,  that  said 
last  mentioned  acres  of  land,  that  is  to  say,  the  said  last  mentioned 
Iivo  hundred  acres  of  land,  are  fie  and  prepared  for  the  cultiva- 
tioD  of  dry  culture,  that  then  the  parties  interested  shall  each  ap- 
point one  respectable  person  to  examine  and  report  the  state  of 
the  said  land,  and  if  the  balance  of  the  money  ought  to  be  paid; 
and  in  case  of  disagreement  between  the  said  two  persons,  they 
diall  choose  a  third,  and  the  report  of  any  two  shall  be  received 
and  acted  upon ;  and  it  is  further  understood  and  agreed  by  the 
contracting  parties,  that  a  sufficient  margin  shall  bo  letl  outside  of 
As  dams,  as  shall  be  judged  necessary  and  safe,  by  the  said  Wil- 
liam Mein,  his  hrars,  executors,  administrators  and  assigns,  as  well 
for  the  protection  of  said  banks,  aa  for  procuring  earth  and  mate- 
rials  (br  the  r^wir  and  keeping  the  said  dams  in  order,  from  time 
totinte. 

In  witaeaa  whereof  the  said  Thomas  U.  P.  Charlton,  Mayor  of 
the  Maid  City,  hath  hereunto  set  his  tiand  and  the  seal  of  the  said 


t  OF  GEORGIA, 

I  Aldenoeu  of  Haviutiuifa. 

I  liath  also  set  bU  band  aud  seal, 

ioned. 

U.  P.  CHARLTON,  Mayor. 

A  MEIN.  [l.  8.] 


"i 


urgia  passed  an  Act  endlled  "  An 
le  Hevcral  Acts  whicb  have  been 
and  privileges  of  the  corporation 
hamlets  thereof,  and  for  the  pur- 
posee  bereiii  mentioned,"  hy  the  lat  eectioa  of  which  it  wasenact- 
^  cd,  that  "  the  jurisdictional  limits  of  the  City  of  Savannah,  and  the 
bamletfl  thereof,  eholl  be  extended  to  one  mile  beyond  the  pres- 
ent boundary,  so  as  to  enable  the  Mayor  and  Aldermen,  tor  the 
time  being,  to  pass  on  Ordinance  or  Ordinances,  prohibiting  the 
cultivation  of  rice  within  the  aforesaid  extended  limits ;  and  if  any 
person,  so  prohibited  in  the  cultivation  of  rice,  within  the  limits  of 
the  said  City,  sball  feel  himself  aggrieved  by  the  aaid  prohibition, 
iie  shall  have  the  privilege  of  appeal  to  a  special  Jury,  before  the 
Superior  Court  of  Chatliam  County,  and  the  point  at  issue  shall  be. 
Is  the  cultivation  of  rice  in  the  place  prohibited,  injurious  to  the 
health  of  any  portion  of  the  citizens  or  inhabitants  of  Savannah  1 
And  if  it  shaU  be  determined  that  the  said  cultivation,  in  said  pro- 
hibited place,  be  not  injurious  to  the  health  of  said  citizens  or  in- 
habitants of  said  City,  then,  and  in  that  event,  the  said  prohibition 
shall  be  null  aild  void,  otherwise  to  remain  in  full  force  and  vig- 
•p — ProPtded,  neeerlAelett,  that  nothing  herein  contained  shall  au- 
thorize the  said  Mayor  and  Aldermen  to  impose  any  tax  upon  per- 
sons or  property  in  the  aforesaid  extended  limits." 

In  1S31,  the  Legislature  passed  an  Act  amendatory  of  the  fore- 
going, by 'the  lat  section  of  which  it  was  enacted,  that  "  it  sfaall 
and  may  be  lawful  for  the  Mayor  and  Aldermen  of  the  City  of 
Savannah,  and  hamlets  thereof,  to  pass  such  Laws  and  Ordinances 
:u  they  may  consider  fit  and  proper  for  the  purposes  of  carrying 
fully  into  effect  the  plan  and  system  for  reducing  to,  and  keeping 
in  a  Mate  of  dry  culture,  the  low  or  swamp  lands  situate  around 
and  lying  about  the  City  of  Savannah  and  hamlets  thereof;  and 
also  to  remove  such  nuisances,  or  causes  of  disease,  which  may  af- 
iect  the  citizens  disreof,  or  in  any  wise  injure  their  health — Pro- 
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viJtd,  the  Mid  Laws  and  Ordinances 
contrary  to,  or  in  violation  of,  th( 
States,  or  of  this  State." 

In  January,  1826,  the  Mayor  and 
ranaah  pa«fled  an  Ordinance,  by  wh 
1835,  it  was  ordained  that  the  culd' 
limits  be  prohibited.  By  the  2nd  ae 
any  person  who  efaall  plant,  rear,  or 
planted,  reared  or  cultivated,  in  com 
this  Ordinance,  shall  be  subject,  and 

penalty  of  one  hundred  dollars,  for  j _, , 

■he  or  they  shall  so  plant,  rear,  cultivate,  &c." 

The  4th  section  provided  for  the  collection  of  those  fines  by 
warrant  of  distress. 

On  the  29th  day  of  May,  1848,  the  Mayor  and  Aldcnnen  of  th<* 
City  of 'Savannah  paflsetl  an  Ordinance,  which,  after  referrini^  tn> 
4e  power  conferred  by  the  Act  of  1831,  ordnined  "  that  it  gbsl) 
he  the  duty  of  the  Mayor,  whenever  he  Bball  receive  information 
thai  rice  is  planted  or  cultivated  upon  any  of  the  lands  around  the 
City,  subject  to  dry  culture  contracts,  to  serve  a  notice  npon  the 
oivner,  tenant  or  cultivator  of  the  said  land,  nrany  person  havinjif 
charge  of  the  same,  or  his,  her  or  their  agents,  requiring  the  said 
persona  to  desist  from  the  said  culture,  and  to  destroy  the  said 
rice,  if  growing ;  or  to  appear  before  Council,  at  a  time  and  place 
in  said  notice  to  be  specified,  not  exceeding  ten  days  from  ths 
date  thereof,  and  to  show  cause,  if  any  they  have,  why  the  mid 
rice  should  not  be  removed  and  destroyed  os  a  nuisance." 

Sect.  2.  "  If  the  said  owner,  &c.  shall  not,  upon  said  notice, 
comply  with  the  terms  of  the  same,  or  shall  fail  to  appear  before ' 
Council,  or  if  having  appeared,  no  sufficient  cause  should  be  shown 
why  the  said  rice  should  not  be  removed,  and  its  culture  aban* 
doned ;  in  such  case,  the  said  Mayor  snd  Aldermen  may  direct  the 
City  Marshal,  forthwith,  to  remove  the  said  rice,  and  to  destroy 
the  same  effectually,  wherever  it  may  be  growing  or  planted  on 
the  said  dry  culture  contract." 

On  tbe  31st  May,  1848,  a  nodes  was  served  upon  Thomas 
Green,  (an  owner  of  a  portion  of  the  tract  of  land  included  in  the 
foregoing  contract  of  William  Mein,)  signed  by  tbe  Mayor  of  the 
City  of  Savannah,  requiring  said  Green  to  desist  from  the  cultiva- 
tion of  rice  upon  tbe  lands  inclndod  in  said  contract,  and  to  destroy 


Court  House  in  the  City  of  Savannah,  why  a  writ  of  certiorari 
-  flhould  not  be  granted. 

Upon  Baid  hearing,  Judge  Fleming  refused  to  grant  a  certio- 
rari, and  decided,  among  other  things,  that  the  Act  of  18S5,  ex- 
tending the  jurisdictional  limits  of  the  City  of  Savannah,  one  mile, 
and  authorizing  the  Mayor  and  Aldermen  of  the  City  of  Savaimah 
to  pass  an  Ordinance,  or  Ordinances,  prohibiting  the  cultivation  of 
rice  within  said  limits,  ia  constitutional,  so  far  as  it  embraces 
lands  which  are  subject  to  the  dry  culture  contracts  ;  that  said  law 
does  not  impur  the  obligation  of  contracts,  nor  violate  vested 
rights;  that  the  Act  of  1831,  and  the  OriEnanceof  the  City  there- 
on, are  constitutional ;  that  said  contract  binds  Mein,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  not  to  cultivate  rice  upon 
lands  covered  by  said  contract ;  that  rice  was  not  a  dry  culture 
plant,  in  contemplation  of  said  contract ;  that  neither  the  said 
Mein,  nor  his  assigns,  can  deny  that  the  planting  of  rice,  and  the 
crop  therefrom,  ia  a  nuisance,  which  can  be  abated  under  the  Law 
of  1831 ;  that,  as  a  nuisance,  it  can  be  abated  under  the  Act  of 
1831,  by  the  Mayor  and  Aldermen. 

To  which  decision.  Green,  by  bis  counsrf,  oxceptedi  and  has    , 
assigned  the  same  as  erroneons. 

H.  R.  Jackson,  for  pluntffi*  in  error. 

Bartow  &  Law,  for  defendants. 

By  the  Gwrt.— Warner,  J.  deliveringUe  opinion. 

The  two  main  questions  presented  fi>r  ow  csssidantioii,  oi> 


the  coltivation  of  riee  on  the  lands  embraced  therein,  by  the  dry 
cahure  system,   we  place  our  jnd^ent  entirely  on  the  other-  - 
groDnd,  independent  of  the  contract. 

[1.]  Had  the  Mayor  and  Aldermen  of  the  City  of  Savannah 
the  power  and  authority,  under  the  Constitution  and  Laws  of  the 
State,  to  enact  the  Ordinances  of  the  26th  of  January,  1626,  and 
the  29th  of  May,  1848.  and  to  direct  the  destruction  of  the  grow- 
ing crop  of  rice  of  the  plaintiff  in  error,  in  the  manner  stated  in 
the  record  t  By  the  Ist  section  of  the  Act  of  the  24th  of  De- 
cember, 1625,  the  jurisdictional  limits  of  the  City  were  extended 
one  mile  beyond  the  then  present  boundary,  so  as  to  enable  the 
Mayor  and  Aldermen,  for  the  time  being,  to  pass  an  Ordinance, 
or  Ordinances,  prohibiting  the  cultivation  of  rice  within  the  afore- 
said extended  limits.  By  the  6th  aectiim  of  said  Act,  the  Mayor 
and  Aldermen  have  full  power  to  remove  oil  nuuances  within 
die  Utmits  of  the  Corporation.  Dauwm'i  Compilatian,  464.  By 
the  Act  of  1831,  which  is  amendatory  of  the  Act  of  1825,  the 
Mayor  and  Aldermen  of  the  City  of  Savannah  are  empowered  to 
pass  BUdi  Laws  and  Ordinances  as  they  may  consider  fit  and  pro- 
per, for  the  purposes  of  keeping  in  a  state  of  dry  culture  the 
low  or  swamp  lands,  situated  around  and  about  the  City  and  the 
hamlets  thereof;  and  also,  to  remove  such  mtiteuteet  or  cauiCM  of 
duease,  which  may  afibct  the  citizens  thereof,  or  im  any  leite  in- 
jure tkeir  health  :  Provided,  the  said  Laws  and  Ordinances  shall 
not  violate  the  Constitution  of  the  United  States  or  of  this  State. 
By  the  24th  section  of  the  IDth  division  of  the  Penal  Code,  it  is 
provided  diat  any  mtuamx,  which  tends  to  the  immediate  annoy- 
anca  of  the  citizens  in  general,  or  is  manifestly  injurious  to  the 
fmbUe  ke»Uk  and  aafecy,  or  t«ids  gi«atly  to  c<»nipt  the  tnannwi 


he  has  not  a  vested  right  to  dq)otut  bis  gunpowder  in  the  hwtrt  of 
s  popnloua  City,  in  such  manner  as  to  endanger  the  safety  and 
Uvee  of  the  inhabitants  of  the  City.  The  plaintiff  in  error  has  a 
Tested  right  to  his  land,  on  Hutchinson's  Island ;  but  he  has  not  s 
vested  riglit  lo  use  it,  or  cultivate  it,  in  such  manner  as  to  injura 
the  health  of  the  inhabitants  of  the  City.  No  one  can  have  a  vest- 
ed right  to  create  or  continue  a  pullic  nMutmce,  by  the  use  of  his 
property ;  the  fundamental  principles  of  the  social  compact  forbid 
iL  But  the  plaintiff  in  error  contends,  that  it  has  not  been  estab- 
li^ied,  that  the  cultivation  of  rice  by  him  on  Hutchinscm's  Island, 
did  endanger  the  health  of  the  inhabitants  of  the  City.  We  bare 
already  ehown,  that  the  authority  was  conferred  on  the  Mayor 
■nd  Aldermen,  to  pass  such  Laws  and  Ordinances  as  they  might 
eaui^*rjitamd  proper,  to  remove  such  nuisances,  or  causes  of  dis- 
ease, which  might  affect  the  citizensof  the  City  of  Savannah,  or  in 
amy  uiue  iajtre  their  health.  The  Mayor  and  Aldermen  have  al- 
ready adjudged,  that  the  cultivation  of  rice,  within  the  corporate 
limits  of  the  City,  was  injurious  to  the  health  <^  the  Citf/,  by  the 
enactment  of  the  Ordinances  of  1826  and  1848.  In  Martin  vs. 
Mott,  (\2  Wheat,  19,)  it  was  held,  whenever  a  Statute  gives  a  dis- 
cretionary  power  to  any  persoi^  to  be  exercised  by  bim,  upon  his 
own  opinion  of  certain  facts.itisasoandruleof  construction,  that 
the  Statute  conatitutea  him  the  wie  amdexcituive  judge  of  the  exiit- 
enee  of  thoiefact*. 

The  principle  settled  in  Martin  vm.  Mott,  ^plies  with  much 
greater  force  to  the  law-making  power  ittelf,  than  to  a  single  offi- 
cer of  the  GoTemmenL  Leg^lative  bodies  judge  of  the  exigen- 
cy upon  which  their  laws  are  founded ;  and  when  they  speak, 
their  judgment  is  inched  in  the  law  itself.     StujpfetoM  vt.   Th* 


idsDce  of  that  fact.  It  is  also  insisted,  that  the  Ordinance  of  1848, 
altered  and  changed  the  remedjr  prescribed  by  the  Ordinsnce  of 
1886,  to  prevent  the  growing  rice  withio  the  corporate  limits  of 
the  City  ;  thai  when  the  plaintiffin  error  planted  hie  rice,  the  only 
penalty  which  he  incurred,  was,  that  he  should  be  liable  to  pay  one 
hundred  dollars,  for  each  and  every  day  he  should  plant,  rear  or 
cultivate  rice;  whereas,  by  the  Ordintmce  of  1848,  the  growing 
crop  of  rice  is  directed  to  be  removed,  and  destroyed  as  a  nuisance. 
This  latter  remedy,  it  is  said,  interfered  with  the  veiud  rights  of 
property  of  the  plaintiff,  to  the  rice  planted  by  him,  and  destroyed 
by  order  of  the  City  Council,  and  is  void,  as  being  repugnant  to 
the  fundamental  law  of  the  land.  The  plaintiff's  rice,  as  we  hava 
already  shown,  was  planted  by  him  in  open  violation  of  the  Ordi< 
nance  of  1826,  Can  the  plaintiff  have  a  vested  right  to  hii  grow- 
ing crc^  of  rice,  which  was  planted,  and  growing,  in  open  viola- 
tion of  a  public  law  of  the  City  1  Can  he  be  said  to  have  a  vested 
right  in  that  wluch  is  anlaiefid,  and  prohibited  by  competent  an- 
thorityl  The  additional,  and  more  efficient  remedy,  prescribed 
by  the  Ordinance  of  1848,  did  not  divest  any  right  of  the  plaintiff, 
previously  acquired,  to  the  grovring  crop  of  rice,  for  the  reo* 
sondiatit  was  planted  and  growing,  in  open  violation  of  a  public 
law,  of  which  he  was  bound  to  take  notice.  The  Ordinance  of 
1848,  it  is  said,  is  unconstdnitioBal,  because  it  destroys  the  prop- 
erty of  the  citizen,  for  the  benefit  of  the  public,  vrithout  compen- 
sation. In  Young  vi.  M^Kemzie,  et  aJ.  (4  Kdly,  31,)  w«  held,  that 
private  property  could  not  be  taken  uid  appropriated  for  the  pee- 
MoMn^  «ue  of  tke  public,  vrithontjuet  compensBtion  beingmade} 


i 
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] 
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tbe  public ;  tie  baa  not  been  evicted  irom  it ;  he  is  only  rcatrained 
from  using  it  in  a  particular  manner,  because  such  particnlsr 
ose  operates  as  a  nuisance,  and  is  destructive  nf  the  public  beajth. 
Tbe  sovereign  power,  in  a  community,  tberefure,  may,  and  ought 
to  prescribe  the  manner  of  exercising  rights  over  property.  It 
is  for  the  better  protection  and  enjoyment  of  that  absolute  do- 
minion, vrbicb  tbe  individual  cldms.  Tbe  power  rests  on  tbe  im- 
plied right  and  duty  of  the  supreme  power,  to  protect  all,  by 
statutory  regulations;  so,  that,  on  the  whole,  the  benefit  of  all  is 
promoted.  Every  public  regulation,  in  a  City,  may,  and  does,  in 
some  sense,  limit  and  restrict  tbe  absolute  right  that  existed  pre- 
viously ;  but  this  is  not  considered  ss  an  injury ;  so  far  from  it, 
the  iitdividua],  as  well  as  others,  is  supposed  to  be  benefited. 
VanderlnU  v*.  Adamt,  7  Cowen,  351.  If  it  should  be  held,  that 
tbe  corporate  authorities  of  the  City  of  Savannah  have  not  the 
right  to  regulate  the  tue  of  private  property  in  the  City,  so  as  to 
prevent  its  proving  pernicious  to  the  health  and  morals  of  the  cit- 
izens, generally,  it  would  strike  at  the  very  foundation  of  all  po- 
lice regulstians.  Every  right,  &om  an  absolute  ownership  in 
property,  down  to  a  mere  easement,  is  purchased  and  holden,  sub- 
ject to  tbe  restriction,  that  it  shall  be  bo  exercised  as  not  to  injure 
others.  StuyveiatU  v».  The  Mayor,  tfc.  t^  New  York,  7  Coioen, 
605.  Baker  r*.  The  City  of  BotUm,  12  Pickering,  193,  '4.  The 
Ordinance  of  1848,  being  a  mere  police  regulation  for  the  protec- 
tion of  tbe  kealtb  of  the  City,  does  not,  in  any  way,  violate  the 
lOtb  sect,  of  the  1st  art.  of  the  Constitution  of  the  United  States, 
whicli  prohibiu  the  States  from  passing  ex  pott  facto  laws,  or  laws 
fanpairing  ibe  oUigarioa  of  contracts.  In  Gihhmu  v».  Ogdm,  (9 
Wheatmt,  1,)  it  was  held  that  Inspection  Laws,  Quarantine  Laws, 
and  Health  Lates,  of  every  description,  Ibrm  a  portion  of  that 


Let  the  judgment  of  tbe  Court  below  be  affirmed. 


No.  2.     Joseph  V.  Connerat,  pluntiff  in  error,  vt.  Samuel 
GioLDSHiTH,  defond&nt 

[I.]  CohAbitadan  md  joiat  lue  of  goodi  pnreluied  by  the  wife  iluriog  co- 
verture, it  itiong  preiumptiva  evidence  of  the  uieol  of  the  hiubaitd,  and 
of  the  igeacy  of  the  wife  in  the  purchase;  which,  howerer,  may  be 
repelled,  by  proof  that  the  credit  waa  in  bet  giTen  to  the  ^ih. 

[2.]  A  lelli  good*  lo  the  wife  of  D,  and  takei  her  note  for  the  amoniit,  aba 
hBTing  a  aeparata  eitale,  and  givei  her  a  receipt  for  the  bill.  The  huibaad 
and  wife  are  living  together,  and  the  goodi  go  into  their  joint  lue  and 
occupation.  HtU  that  the  credit  wai  given  to  the  wife,  and  that  the  hui- 
bond  ia  not  liable,  in  a  «ait  by  the  creditor,  for  the  price  of  (he  gooda. 

[3.]  In  uicfa  a  eale,  a  parol  proniiie  by  the  hoibond  to  pay  the  debt,  ii  void 
under  ilie  Statute  of  Fraudi,  becanae  it  ia  a  proniiie  to  aniwer  lor  the  debt 
of  another,  and  ought  to  be  in  writing. 

Cettiorati  to  Court  of  Common  Fleas  of  Savsnnali.  Decided 
hy  Jud^  Fleming. 

Mrs.  Goldsmith,  the  wife  of  tbe  defendant,  had  a  considerable 
estate  settled  on  her,  to  her  sole  and  separate  use.  On  tbe  14lb 
of  October,  1845,  she  purchosed  of  the  plaintiS'  in  error  sundry 
articles  of  houaehold  furniture,  amounting  to  the  sum  of  $200 ; 
for  which  amount  she  gave  her  individual  notOi  at  twelve  months, 
and  took  the  following  receipt : 


Duugui  uj    Olio  IWT  nis  wiie ;    wertj    in  mt  v/uy    iitcfssiiry   ii)r  iin: 

&iiiily ;  that  the  credit  was  ^ven  to  the  wife  ;  and  that  her  note 
bad  been  given  and  received  in  full  payment  thereof.  Upon  ibo 
trial,  in  the  Court  of  Common  Picas,  evidence  wqh  given  in  of  it 
promiBe,  on  the  part  of  Goldnmith,  to  pay  the  note  in  a  nhnrt  time. 

Other  evidence  was  introduced  to  show  that  the  goods  went 
into  the  joint  occupancy  of  the  husbajid  and  wife,  and  also  evi' 
dence  on  the  part  of  the  defendant,  to  show  that  they  were  not 
necessary. 

Judgment  was  given,  in  the  Court  of  Common  Pleas,  for  tho 
plaintiff,  to  which  a  writ  of  certiorari  was  prayed  to  the  Superior 
Court ;  and,  upon  hearing  the  same,  the  judgment  of  the  Com' 
men  Flesa  was  reversed,  and  a  new  trial  ordered. 

To  this  dedaion  of  Judge  Fleming,  exceptions  were  filed,  and 
nror  has  been  assigned  thereon. 

S.  Cohen,  for  plaintiff  in  error. 

To  sustain  the  first  ground,  I  shall  rely  upon  the  fbllomng  autho- 
ritiee:  PracoU  vt.HuibeU,  McC.9i.  Goodman vi.Parvh,  2 McC. 
259.  Chaatain  vs.  Johmum,  2  Baileij,  574.  Toleij  i*.  Barber,  5 
JiAn.  72,  73.  Cottelh  vs.  Cave  ^  Bradleij,  2  Hill,  S.  C..528, 
531.  Fleming,  Rmi  if  Co.  v$.  Lawhom,  2  Dudhy,  S.  C.  360- 
362.  My  idea  is,  that  taking  the  wife's  note  ia  not,  under  the  cir- 
attiutttneet,  a  discharge  of  the  husband.  His  use  of  the  iumiture, 
bis  implied  assent  from  cohabitation,  and  At»  mbtequent  promiae, 
an  unite  to  fix  bis  liability.  Pettt/  vt.  Anderton,  3  Bingham,  170. 
HomhiK/ele  v»  Homberry,  2  Slarkie,  177.  2Slarkie  on  Evidence, 
£d.  1830,  692.  Waiekman  v».  Wakejeld,  1  Camp.  120.  Rail- 
ttm  vt.  Hodgtmt,  4  TaunUm,  576  n.  mite.  Merely  contracting  with  a 
mairied  woman  ia  not,  per  te,  evidence  that  the  contract  was  made 


In  addition,  I  shall  refer  to,  and  rely  upon  Scaltm  v).  Benedict, 
2  Smith' t  Leading  Ca*e»,  279,  and  the  notet  appended  thereto.  Clif- 
ford VI.  LatoH,  ZCar.  1^ Payne,  15,  reportedin  li  Eng.  Con.  Lata 
Rep.  188.  Rainick  v*.  Fiekling,  5  B.  Muitroe,  166.  GraAam  as 
New  Trial$,  36S.  Walter  vt.  Smith,  4  DaU.  389.  Lane  v*.  bw- 
monger,  13  Mee»im  if  WeUby,  368.  2  Smiih'i  Leading  Caiet,  365. 

Llovd  &  OwENB,  for  defendant. 

1.  Wlicreany  individual  sella  goods  to  a_^)n«ctftvrf,  and  gives  thel' 
credit  to  her,  her  husband  will  not  be  liable  to  pay  for  such  goodaj 
even  though  he  see  her  in  possession  of  them,  and  though  it  be  notj 
proved  for  defendant  that  such  goods  were  not  necessaries.  5. 
TauHtoJt,  355.  3  Camp.  22.  1  Cair.  ^  P.  16,  et  nota.  2  HittJ 
S.C.R.  p.  335.     9  Carr.^P.  ei3.  I 

2.  The  acts  of  the  wife  bind  the  husband  alone  upon  the  grouni^ 
of  agency.  Where  the  husband  is  bound  by  the  acts  of  the  wifej 
the  law  must  infer  an  agency,  before  they  can  bind  him'.  PiizTi 
N,  B.  277.  2  Smith'*  t(c.  304,  11,  12.  34  Eng.  C.  L.  R.  p.  435^ 
508,505.     28  Eng.  C.  L.  R.  271.  \ 

3.  Where  a  married  woman,  having  separata  property,  gives) 
her  individual  note,  the  law  presumes  an  intention,  on  her  part,  to 

I  charge  her  separate  estate,  and  the  parties  are  presumed  to  have 
contracted  vrith  regard  thereto,  2  Veset/,  Sr.  193.  I  Vetet/,  Jr. 
4$.  1  Brown,  16.  17  Vetey,  365.  17/oA».S48.  1  BH?y,  389. 
2  Story  Eq.  Jur.  ^UOl. 

A  promise  to  pay  the  debt  of  another,  for  which  that  other  re- 
mains liable,  must  be  in  writing,  to  satisfy  the  Statute  of  Frauda. 
Saikdd,  27. 
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Conner 

And  further,  the  fiimilure 
•he  might  have  dispoeed  of 
promise  of  Goldsmith  was  nil 

Where  the  wife  acts  as  the 
other  agent  for  a  principal ; 
deals,  elects  to  give  the  credi 
and  charge  the  husband.     1 

If  Goldsmith  was  the  prin( 
of  Mrs.  Goldsmith,  a  third  pet 

smith's  indorsement,  and  a  re ^.  .-■„.,  g,,w^,  ^ao  yajiu^ut. 

U  JoAm.  409.     15  John.  241. 

By  tie  Comrt — Nisbet,  J.  delivering  die  opinion. 

A  married  woman  hu  no  authority,  by  virtue  of  the  marriage, 
to  bind  her  husband  by  her  contracts.  She  may  bind  him  for  ne- 
^ssariee,  and  her  power  to  do  so,  rests  upon  the  idea,  thai  her  con- 
tracts for  them  are  made  with  his  assent,  expressed  or  implied— 
so  &r  as  she  can  hind  him,  she  is  regarded  as  bis  agent.  And 
I  when  her  contracts  are  for  necessaries,  suitable  to  her  degree  and 
cmtdition,  and  she  is  hving  with  her  husband,  she  is  his  agent,  pos- 
sessed of  a  general  and  presumed  authority,  arising  from  his  duty 
and  lialnlity  to  provide  for  her  and  his  children.  Such  contracts 
'  are  his,  not  her's.  With  respect  to  other  contracts,  she  is  not  his 
■gent,  unless  his  authority  be  expressly  proven.  For  these  gen- 
eral principles,  see  Emmet  vi.  Notion,  8  C.  IfF.  fi06.  Manly  v*. 
Scott,  1  Jl£»2,  R.  125.  Montague  v>.  Benedict,  3  B.  ^  C.  631.— 
5  D.lfR.  532,  S.  C.  Ethcrhtg  vt.  Pamott,  2  Ld.  Raym.  1006. 
Chitty  on  Omtractt,  160, 161. 

[1.]  Cohabitation  is  strong  presumptive  evidence  of  the  hus- 
band's assent  to  agreements  made  by  her,  for  the  supply  of  goods 
for  herself  and  her  husband's  household,  daring  their  cohabitalioii. 
In  this  case,  the  husband  and  wife  were  living  together — the  fiir- 
niture  was  put  to  their  joint  use— it  was  brought  to  the  house  by 
his  assent,  bo  far  ss  is  apparent,  and  certainly  with  his  knowledge. 
Subsequently,  he  signified  his  assent  to  the  brin^png  of  the  furni- 
ture to  the  house,  andtotha  family  use  of  it,  by  a  verbal  promise 
to  pay  fbr  it.  From  these  facts,  it  is  assumed  by  the  plaintiff  in 
error,  that  he  is  liable  to  pay  for  the  furniture.  I  apprehend  the 
error  into  which  counsel  for  the  plaintiffhas  fallen,  cotwBts  in  the 
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to  the  wife,  I  concede  that  where  a  husband  ia  living  in  the  same 
house  with  his  wife,  he  is  liable,  withont  more,  for  the  goods  which 
be  permits  her  to  receive  diere  and  nse,  ^e  is  considered  his 
agent,  and  the  law  impUes  a  promise,  on  his  part,  to  pay  for  them. 
If,  however,  it  is  dear  that  the  credit  wbb  given  to  the  wife,  the 
presumption  ofassent,&om  these  &cta,  goes  fornothing;  the  hnS' 
band  is  not  liable,  and  the  creditor  must  look  to  the  wiie  as  he 
may.  In  Mantagve  vi.  Bantett,  BajfUy,  J.  said — "  CohabitatioD 
is  pretmnptive  evidence  of  the  assent  of  the  husband,  but  it  may 
be  rebutted  by  contrary  evidence;  and  when  such  assent  is 
proved,  the  wife  is  the  agent  of  the  husband,  duly  authorized." 
3  Bam.  If  Crat.  631. 

"  But  even  cohabitatiou,  (says  Mr,  Chitty,)  and  a  knowledger 
en  the  part  of  the  husband,  that  his  wife  baa  contracted  for  goods, 
are  only  presumptive,  not  conchisiTe  of  his  assent,  and  consequent 
liability.  The  presumption  may  be  repelled  by  drcumstances, 
evincing  that  the  tradesman  gave  credit  rolely  to  the  wife ;  and  if 
the  Jury  find  that  to  be  the  &ct,  he  is  not  liable."  C&itty  «»  Odm- 
tractt,  163.  In  Metealf  vi.  Shaw,  the  defendant  and  his  wife 
were  living  together ;  there  was  no  evidence  that  he  had  any 
knowledge  of  the  dealings  of  hia  wife  with  the  plaintifT;  the  goods 
I  io  qnestion,  were  ordered  by  the  wife  alone,  and  the  gave  her  omt 
mole  to  £he  plaintiff,  for  the  amount  of  the  purchase.  The  action 
was  brought  by  the  creditor  against  the  husband,  for  the  price  of 
Am  goods.  Ld.  EUenhorough  held,  that  "  the  action,  clearly,  can- 
not be  maintained  on  the  note,  as  the  wife  had  no  authority,  gen- 
eral or  special,  &om  her  husband,  as  his  agent,  to  make  it ;  and  I 
think  he  is  not  liable  for  any  part  of  the  goods,  on  this  plain 


SAVANNAH.  JANUJ 
Coonerat  >i.  C 

ground,  tbst  tbey  were  not  auppli* 
tiff  kwked  to  tbe  wife,  alone,  for  pi 
b>  the  wiie,  and  not  to  the  hasbani 
not  only  proves  the  general  prop 
that  when  a  note  is  given  by  the  wiii 
credit  was  given  to  the  wife.  In  t 
da&  bar.  In  BaUty  tw.  Gri^n,  the 
hutAMud,  for  articleB  of  dress  bo 
They  had  debited  the  wife,  in  theii 

bond  and  wife  lived  together.  Fltuntiff  had  been  paid  for  part  of 
their  bill,  by  IhUb  drawn  on  the  husband,  and  accepted  by  his 
wife,  she  signing  her  initials.  The  husband  had  seen  his  wife 
wear  a  part  ^th«  articles  bought.  The  bills  which  the  wife  had 
accepted,  in  part  payment,  were  paid  by  her.  Heath,  J.  said— 
"  At  the  time  of  tbe  trial.I  told  the  Jury,  that  there  was  strong 
evidence  to  show  that  the  plaintiff  gave  credit  to  the  wife,  and 
not  ^the  husband,  in  the  three  bills  being  accepted  and  paid  by 
Ae  wife,  and  in  the  wifb  telling  the  servant  to  carry  away  the 
dresses,  when  brought  home.  I  was  macb  dissatisfled  with  the 
verdicL"  Chambert,  J.  said — "  It  is  clear,  that  tbe  verdict  b 
gnmly  wrong,"  kc 

Dtjliu,  J.  said — "  The  qaesdon  is,  whether  the  general  Uabil- 
ity  of  the  husband,  is  not  repelled  by  the  circumstances,  which 
show  that  the  credit  was  given  to  the  wife.  I  think,  most  clear- 
ly, that  tbe  credit  was  given  to  the  wife,  and  that  the  husband  is 
liable  for  no  part  tS  Uiese  charges."  5  TauiU.  357,  358.  Here, 
again,  wxepting  a  bill  by  the  wif%  is  recognised  as  strong  evi- 
dence, to  show  that  the  credit  was  given  to  the  wife. 

In  IJbft  tv.  Brio*,  Holroyd,  J.  said—"  If  a  haaband  supplies  his 
wi&  with  meney,  sufficient  for  the  purchase  of  necessaries,  he  is 
not  liable  &x  any  debt  contracted  by  her,  for  necessaries,  to  a  par- 
ly who  has  notice  of  die  allowance.  Here,  the  plaintiff  had  express 
notice  of  that  &ct,  and  trusted  the  wif^,  on  her  own  promise  to  . 
pay,  out  of  her  quarterly  allowance;  and  atehougb  that  was  not 
binding,  in  point  of  law,  on  her,  still,  it  shows  that  the  credit  was 
given  expressly  to  the  wife  ;  in  which  case,  the  husband  is  not  1i< 
^le,"  he.  4  Bant.  If  Aid.  253.  See,  also,  Taylor  v».  Brittain,  1 
Cl(  P.  16,  mote.  Legitl  vi.  Reed,  idem,  and  Atkiiu  vt.  Caneood, 
7  C.^P.  760. 

The  ease  of  Moia  vs.  Ft^ariie,  is,  in  its  facte,  like  this— a  note 


It  TOHgh,  Iield  it  conchiaive,  that  the  goods  were  not  AirnJshed  on  the 
'  huaband'B  credit,  but  that  the  plaintiff  looked  to  the  wife  bIodo." 
2  Hill'i  S.  C.  B-  335,  336. 
[3.]  In  the  case  before  us,  the  pluntiffgave  to  die  wife  a  receipt 
,  /or  the  bill  ofjurnititre,  and  took  her  note  for  it;  amdfarth^  she 
■    had  a  very  amtiderabU  tt^araU  estate.     From  the  autboritiea  re- 
ferred'to,  we  think  it  clear,  that  the  credit  was  given  to  the  wife, 
and  that  the  husband  ia  not  originally  liable. 

The  idea  of  ^ency  ie  precluded  in  this  case,  on  another  ground. 
The  wife  had  a  separate  estate,  and  the  contract  was  made  with 
ber.  It  yAa  competent  for  her  to  contract,  so  as  to  bind  her  sep- 
arate estate.  She  did  so  contract.  We  have  a  right  to  infer,  that 
the  plaintiff  contracted  with  ber,  as  ^Jeme  covert,  having  a  separate 
estate,  and  as  to  that  estate,  ^Jeme  toU.  She  was,  therefore,  the 
principal  in  the  contract,  and  ex  vi  termini,  nobody's  agent.  The 
doctrine,  therefore,  of  ratification,  has  no  application  to  this  case. 
[3.]  If  the  husband  made  a  promiae  to  pay  this  debt,  it  being  a 
promise  to  answer  for  the  debt  of  another,  and  not  being  in  wit- 
ting,  it  is  void,  under  the  4th  section  of  the  Statute  of  Frauds. 
The  plaintifTis  not  remediless — ^by  taking  the  proper  steps,  he  may 
recover  the  note  out  of  the  separate  estate  of  the  wife. 
Let  the  judgment  be  affirmed. 


SAVANNAH.  JANUj 
Martin  vi.  Bmoc 

No.  3. — Eliza  J.  Martin,  plai 
BsoACB,  executor,  and  Racui 
Broftch,  deceased,  defendsnU. 

[1]  The  17th  uctioD  oftlie  Istut.  of  1 
pusage  of  any  law,  bj  the  LegisUti 
from  wbat  it  eiprenHed  in  (he  title,  dc 
forth  a  ijnopsii  of  the  entire  Act. 

[S.]  Where  the  title  tpecifiea  some  of  the  objects  for  vhich  the  Btatato  wu   * 
pMud,  and  contaiiu  this  general  clauie — "  And  for  other  pnrposcii  tfarreia 
coDtamed,"  portioD*  of  the  Act  not  ipecially  indicnted  in  the  title,  are,  itev- 
ertheleaa,  good,  under  thii  gennrBlclBiue. 

[3.]  Wljpre  letten  teabunentBrf.  have  been  rerakeil  under  the  Act  of  1S34, 
on  account  of  Che  birth  af  a  ptwthumani  child,  and  aa  iuteslocy  decluted, 
neither  bj  the  GommoD  nor  Statute  Law  of  England,  nur  the  Acta  of  our  own 
Legidatnre,  can  the  newlj  aiipoinlcd  adminintiBtor  be  mode  a  part})  defend- 
ant to  a  (oit  pending  againit  the  removed  execntor. 

[4.]  An  acknowledgment,  or  promiie,  to  tahe  a  case  out  of  the  Statnte  of  Lhn- 
itstion*,  nnut  apecily,  or  plalnl;  refer  to  the  particular  debt,  or  demand,  or 
canie  of  action,  whicbia  sought  to  bp  revived. 

[5.]  Where  there  ii  anj  diipute,  aa  to  Ihe&cta  which  go  to  prove  the  making 
of  B  new  promiae,  then,  whether  a  (ufficieut  iicknon^il{)|tf  ^t.  or  promise, 
has  been  made,  to  take  the  case  out  of  the  Btatute,  la  a  mixeil  qqoillion  of 
l4iw  and  &ct,  to  be  poisol  upon  by  the  Jury  ;  bnt  where  the  facts  are  undis- 
puted, it  is  tor  the  Court  to  determine  whether  thqr  take  the  case  out  of  the 
SlalDts  or  not. 

[6.]  A  promise  to  pay  a  debt,  baired  by  tbe  Btstnte,  constitates  a  new  cause 
of  action  which,  a  party  seeking  to  avail  himself  of,  mnst  declare  upon,  in 
the  wolds  in  which  it  was  made,  or  according  to  its  legal  effect.  The  old 
debt  is  reprded  as  the  consideration,  which  supports  the  promise ;  and  in 
declaring,  must  be  set  out  as  the  inducement  to  it. 

Aasampeit,  Sccin  Pulaski  Superior  Court.  Tried  before  Judge 
ScAKBOBOUOH,  October  Term,  1848. 

John  Martin  died  testate,  and  hie  will  was  duly  proven,  and 
George  Walker  qualified  aa  executor  under  the  same.  Suit  was 
brought  Bgainst  him,  as  snch.  The  birth  of  a  posthumous  child, 
revoked  the  said  will,  which  was  so  declared  by  the  proper  Court, 
and  the  letters  testamentary  to  Walker,  annulled.  Eliza  Martin, 
having  qualified  as  adminiBtrotrix,  a  scirejaeiat  isaued,  to  make 
ber  a  party  defendant  to  the  said  auit ;  to  which  she  pleaded,  that 
sfae  t^iould  not  be  made  a  party  tp  the  said  suit  in  Pttlastd  Coun- 


Mr.  John  Mardn,  Dr.                                   '  • 
To  George  Broach. 

1833.    Nov.  1.    To  1  two-horse  wagon,  f70  00 

"             "          To  purchase  price  of  negro,  Mary,  150  00 

1835.  May  10.    To  ten  bales  cotton,  (say  3500  Iba.  »  ^^n  nn 

at  16  CIS.  per  lb.                      f  '^  "" 

1836.  Feb.  9.     To  proceeds  James  C.  Averey's  note,  485  00 
"      Dec.  2.    To  cash  received  for  asle  of  negro  I  .^^n  qq 

"  To  1  beef  cow,'  20  00 

"  "  To  20  bushels  com,  SI  per  bushel,  SO  00 

1837.  May  10.  Cash  received  <rf  Ro))eTt  Martiii,  on  I      -pj,  qq 

sale  of  my  cotton,  j 

1838.  April  16.  Cash  received &om  Benjamin  Lettle,  t      iig  aq 

on  sale  lot  of  tny  cottOD,  f 

•1839.  Cash  advanced  per  contract,  1500  00 

"  Cash  collected  on  a  note  in  my  favor,  >        30  Aft 

of  Mathis  D.  Cannon,  j 

"      Dec  27.   50  bushels  com,  at  SI  per  bushel,  50  00 

S5203  46 
The  plaintiff  proposed  to  prove,  by  one  Hardy  Morris,  a  rab- 
eequent  promise,  by  the  intestate' of  the  defendant,  to  pay  the 
amount  sued  for,  after  the  bar  of  the  Statute  of  Limitationa  had 
attached ;  to  which  defendant,  by  her  counsel,  objected,  becaase 
the  declaration  in  the  case  contained  no  count  upon  any  new 
promise  or  acknowledgment,  by  Maitm,  nor  averment  of  any 
kind,  in  the  pleadings,  so  as  to  authorize  the  introduction  of  die 
testimony  ;  which  objection  was  overruled  by  the  Court,  and  the 
testimony  admitted. 

Morris  testified,  that  he  "  met  Martin  on  CoQon  Avenue,  Ife- 


The  plaiatiS*  offered,  in  evidence,  a  receipt  of  John  Martin,  da- 
ted the  3d  of  Febmary,  1836,  for  Jamea  C.  Avorey's  note,  dated 
9th  February,  1836.  Also,  a  receipt,  dated  16th  April,  1838,  for 
tllS  46.  of  Benj .fettle,  on  account  of  George  Broach's  eoiton. 
Also,  $500  of  Robert  Martin,  on  account  of  cotton  ;  to  which  de- 
fendant'8counselobiected,because  they  were  barred  by  the  Statute 
of  Limitations,  before  the  commencemetit  of  the  suit ;  which  ob- 
jection the  Court  overruled. 

The  teetimony  being  closed,  the  counsel  for  defendant  requested 
the  Conrt  to  diarge  the  Jury— 

1.  That  there  is  no  evidence,  or  teetiraony,  in  this  case,  go- 
ing to  show,  that  either  the  plaintiff's  testator,  or  John  Martin,  de- 
fendant's inteataie,  were  merchants,  or  persons  engaged  in  the 
trade  of  merchandize,  or  factors,  or  servants;  all  the  items  of  the' 
account,  are  therefore  not  taken  out  of  the  Statute  of  LimitationSf 
by  the  proof  of  one  en  which  the  Statute  bad  not  attached. 

8.  That  after  an  account,  or  demand,  has  been  barred  by  the 
Statute  of  Limitations,  that  any  acknowledgment  to  remove  the 
bar,  or  take  the  case  out  of  the  Statute,  should  contain  a  direct 
and  unqualified  admission  of  a  previous  subsisting  debt,  due  to 
George  Broatdi,  which  he  was  liable  and  willing  to  pay. 

3^  That  a  promise  to  pay,  in  order  to  take  the  case  out  of  the 
Statute  of  Limitations,  must  be  proved,  in  a  clear  and  explicit 
',  and  the  promise  must  be,  in  its  term*,  unequivocal  and 


The  Court  charged  the  Jury,  among  other  things,  that  ■■  The 
Statoteof  Limitations  does  not  constitute  an  absolute  or  total  bar 
to  the  action.  It  only  suspends  the  remedy,  after  the  l^ise  of  the 
statutory  time,  until  the  justness  of  the  original  demand  is  ac- 
knowledged, or  anew  promise  to  pay  is  made,  which  revives  the 
remedy. 


ration,  and  the  remedy  revived," 

Thai  Jury  found  a  verdict  for  the  plaintiff;  hereupon,  counsel 
for  the  defendant  moved  the  Coiv*  for  anew  tria]. 

1.  For,  that  the  verdict  is  contrary  to  law. 

2.  For,  that  it  is  contrary  to  evidence,  and  without  sufficient 


3.  Becauee,  the  Jury  have  found,  contrary  to  the  charge  of  ths 
Court,  and  in  disregard  of  its  insb-ucdon,  aa  to  what  was  sufficient 
to  constitute  a  sufficient  acknowledgment  and  promise,  to  take  a 
demand  without  the  operation  of  the  Statute,  where  it  had  at- 
tached. 

4.  Because  the  Court  erred  in  allowing  plaintiff  to  introduce  ev- 
idence of  a  new  promise,  by  Martin,  to  take  the  case  out  of  the 
Statute  of  Limitations,  when  there  was  no  count  or  allegation  in 
pluntiff's  declaradon,  under  which  said  evidence  could  be  re- 

5.  Because  the  Court  erred  in  charging  the  Jury,  that  they 
might  find  for  the  plaintiff,  if  they  believed,  from  the  evidence, 
that  Martin  bad  made  a  clear,  positive,  unequivocal  and  detenni- 
nate  admission  of  the  ori^al  justness  of  the  particular  debt,  or 
demand  sued  for ;  and  that  the  Same  is  still  due,  and  had  not  been 
paid,  when  there  was  no  evidence  from  which  the  Jury  could 
draw  such  a  conclusion,  or  inference,  or  ought  to  have  been  per> 
mitted  to  draw  one. 

Which  motion  for  a  new  trial,  was  refiised  by  the  Court 
All  of  which  mlings  and  decisions  of  the  Court,  were  severally 
assigned  to  be  erroneous. 

I.  L.  Haeris  and  C.  B.  Cole,  for  pltuntiff  in  error. 


For  definition  of  privity,  see  Greenleaf*  Ev.  820.  1  Tamt. 
HI.  Tomiiit's  Law  Dk.  Itconsistein  the  transnuMion  ofBame 
dotiea  mud  powers.  ^mtt^ 

The  Acta  of  18M>  and  1621,  do  not  change  the  commouirinci- 
ple.  This  is  a  cuim  oMUfu*,  which  the  Coart  camnU  supply.  1 
Ttrm  R.  62.     Dviarn*  m  Scatttlet,  70. 

Incompetency  c^MoiriB. 

Error  in  adnussion  of  testimony,  as  to  new  promise,  without  a 
conot  in  declaration,  to  support  it  Aycoart  v.  Cnm,  3  Bmg. 
329,  365.  11  Eng.  Commm  haw.  Also,  MiiUr  vt.  Mchuxre, 
«  Peter;  C4. 

Error  in  not  giving  instructions  prayed.  Law  vt.  SSoml,  6 
W^ead.  2fi8.  Poteen  v*.  MeFemm,  S  Serg.  ^  Ratole,  44.  7 
OoMci,  506.  EUing  sa  Bank  V.  S.  11  Wheat.  75.  Graham  M 
NeiD  Trialt,  370.     Bradtlreet  vi.  Huntington,  5  Petert,  402. 

It  is  error  to  leave  matter  of  law  to  the  Jury,  as  matters  of 
fact     S  Serg.  SfRavle,  415. 

So,  also,  to  submit  s  mined  question  of  law  and  fact  to  the  Ju- 
ry, Ort^am  m  Nae  THait,  S70.  Clarke  vi.  Dutdur,  9  Comm, 
674,  530. 

So,  also,  to  dedare  a  question  of  law,  to  be  a  question  of  fact. 
U.  S.  vt.  Garltm,  1  Gatl.  400. 

So,  also,  when  there  is  no  evidencfl  to  prove  a  particular  fact, 
for  the  CouTt  not  bo  to  instruct  the  Jnry,  when  reqaired.  Green- 
leafvt.  Birth,  9  Peter*,  292. 

Ezamtoe  the  words  relied  on,  to  establi^  a  promise— the 
word  settle  does  not  mean  to  pay,  in  any  one  ot  its  senses. 

No  promise  is  tnade,  to  pay  any  fixed  or  determinate  debt,  or 
B&m  of  money.  This  is  eaeendal,  according  to  Su^erd  vs.  Bryan, 
3  Waid.  BtU  vt.  Morrimm,  1  Peten.  Momv  vt.  Bank  t^  Co- 
itmhia,  2  Peten. 

ThttUMOf&a^'JirwTiMW.^l  PtttrtJ  if  law,  and  it  is  ho- 
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V<L  iHat  tbe  promise  proved,  u  BUtticient  to  taJce  the  case  out 
of  tbe  &atute  of  Limitatione,  and  died  4  Pick.  110;  3  McCord, 
652.  rib.  215.  2  Note  if  McC.  60.  3  Coim.  370.  6  JV.  if.  ^ 
367.  1  Esp.  Ca.  435.  38  E.  Com.  Law,  366.  4  Jlf<Mim,  457, 
4  Porter,  883.  1  Har.  If  GiU,  204.  2  Greni.  So.  Sl^l-  6  C. 
haw,  845. 

Whether  the  promJM  removes  the  bsr,  is  a  queetion  for  the- 
Jury.  8  Eng.  dm.  Law,  318,  501.  32  B>.  366.  11  R.  59.  2 
T.  R.  760.  3  N.  H.  R.  467.  CAU.  Cont.  818.  S  GreenUi^r 
Ee.  $442. 

3d.  A  new  promiee  need  not  he  pleaded.  3  Cmut.  R.  131.  1 
Sar.  If  am,  204.  4  Wath.  C.  C.  149.  3  lb.  404.  GhU.  Omt. 
821,  note. 

C.  B.  Cole,  in  conclttsion,  for  plaitniflfin  error, contended-' 

l9t  ThU  the  suit  abated,  and  the  Acts  of  1810  and  1821,  con- 
Btnied  according  to  the  meaning  of  their  words,  which  are  plain 
and  unambiguous,  do  not  authorize  the  plaintiff  iu  error  to  be 
made  aparty,  and  cited — 1  Term,  52.  6  Bant.  If  Crett.  475,  718. 
7  lb.  660.  4  Nev.  ^  Man.  460.  8B.^C.  104, 160.  10  Ih.  620. 
17  Wend.  304.  81  R.  811.  7  Crunch,  68.  Dwarrit,  44.  6 
Mod.  143.     1  Wath.  C.  C.  R.  463. 

2d.  A  cans  omitttu  cannot  be  supplied  by  construction. 
Dtoarru,  53.     1  Term,  62.     6  Eatt,  614. 

3d.  Tbe  new  promise  was  no  where  alleged,  and  the  acknowl- 
edgment proved,  was  not  sufficient,  and  cited — 1  Petert,  362.  6 
R.  151.  12  R.  332.  S  Sound.  127,  aitdnoUc.  2  Greenl.  Ev. 
354.    3  Watd.  532.    9  lb.  293.    2  Paige  Ck.  45. 

One  item  within  the  Statute,  will  not  draw  to  it,  items  barred. 


rach  a  succfiMor  to  Greorge  Walker,  who  qualified  aa  executor 
upon  the  will  of  said  deceased,  but  whoae  letters  teatamentary 
were  revoked,  and  the  will  Bet  aside,  on  account  of  the  binh  ofa 
posthamouB  child,  as  that  she  could  be  made  a  party  to  the  suit, 
pending  against  Walker,  as  executor,  at  the  iostaace  of  the  estate 
of  George  Broach,  deceased!  ' 

It  is  clear,  that  this  could  not  be  done  at  Common  Law,  or  an* 
der  the  Statutes  of  17  Car.  II,  or,  I  Joe.  II,  for  wait  of  privity  of 
representation.  Do  the  Acts  of  1810  or  1821,  either  or  both  of 
them,  make  prorisioa  for  tUs  case  1 

[1.]  It  is  suggested,  by  counsel  for  the  plaintiff  in  error,  that 
diese  Acts  contravene  the  17tb  sectien  of  the  Ist  article  of  the 
Constitution  of  the  State,  which  inhibits  the  passage  of  any  law, 
or  ordinance,  containing  any  matter  different  from  what  is  ex- 
pressed in  the  title  thereof.  Prince,  904.  The  orgi  i  and  his 
tory  of  this  singular  provision,  are  given  in  the  case  of  The  Mayor 
and  Aldtrmen  of  the  Oilt/  of  SaeannaA,  and  olAert,  vt.  The  State 
ef  Georgia, Sfc.  i  Georgia  R.26.  Thisclausedoesnot  require  that 
the  tide  should  contain  a  synopsis  of  the  Law,  but  that  the  Act 
\2.\  should  contain  no  matter  w^iant  from  the  title.  Now,  the 
titles  to  each  of  these  Statutes,  after  enumerating  certain  ebjects 
fi>r  which  they  were  passed,  adds,  "  AnAfm^  other  pitrpoeet  therein 
ntentioned."  This  was  suffideat  to  prevent  surprise — to  induce 
the  members,  either  to  call  for  the  reading  of  the  iMofe  of  the 
bill,  or  to  look  into  it,  during  its  progress  through  the  Legislature. 

Having  disposed  of  this  preliminary  objection,  we  will  pro- 
ceed to  an  examination  of  the  Statutes. 

[3.]  The  Act  of  1810,  declares  that  "the  Court  of  Ordinary 
shall  have  power  and  authority,  upon  complaint  made,  and  cause 
shown,  by  any  security  of  any  administrator  or  guardian,  that  his 
prindpal  is  mismanaging  his  estate,  upon  which  he  is  the  admin- 
istrator or  guardian,  to  pass  an  order  requiring  such  administra- 
tor or  guan^an,  to  show  cause,  if  any  they  have,  U  the  next  teno. 


tune  attCT  Uie  granting  oi  BUCb  letters,  (te  AvKM  »0».  JTwce,  ijfti. 
The  Act  of  1821,  is  declaratory  of  the  Act  of  1810,  doubts  hav- 
ing arisen  ae  to  ita  proper  constructien.  It  says — "  That  firom 
and  afler  the  passage  of  tliia  Act,  when  the  Court  of  Ordinary 
ehall  know,  or  be  informed  that  any  eucb  guardian,  executor  or 
adminietrator,  ihall  waste,  or  in  any  maimer  mismanage  the  es- 
tate of  such  orphan,  or  deceased  person,  or  does  not  take  due  care 
of  the  education  and  maintenance  of  such  orphan,  or  ifteeated 
j>er»(»i('///_Jaccording  to  his,  her  or  their  circumstances;  orwbere 
such  guardian,  executor  or  administrator,  or  his,  her  or  their  se- 
curities, are  hkely  to  become  insolvent ;  or  where  such  executtw, 
administrater  or  guardian,  shall  ihil  to  make  returns  within  the 
terms  prescribed  by  law— particularly,  where  no  inventory  or 
appraisement  shall  have  been  made  and  returned,  in  terms  of  dM 
law — said  Court  are  hereby  required  to  order  a  rule  to  be  aenred 
on  such  guardian,  executor  or  administrator,  so  in  default,  re- 
turnable to  the  next  regular  term  of  said  Coiut  aAer  the  pasaiBg 
the  same;  and  upon  return  of  said  rule  being  served,  the  Court 
shall  proceed  to  investigate  all  ihe  actings  and  doings  of  said  guar- 
dian, executor  or  administrator,  (aa  the  case  may  be,)  aod  may, 
and  are  hereby  antbcuised  and  empowered  to  revoke  the  oruat 
confided  to  him,  her  or  them,  or  pass  such  other,  or  further  or- 
der, as  said  Court  may  think  expedient  and  fit  ion  the  better  man- 
aging and  securing  such  estate,  and  educating  and  maintaining  aucb 
orphan ;  and  upon  the  rvvocatiim  of  such  letters  testamentary,  let- 
ters of  admimatratoFship,  or  guardianship,  writs,  by  or-  against 
either,  shall  not,  for  this  cause,  abate ;  but  the  removal  being 
suggested  of  record,  a  tewejacuurnvj  issue,  to  make  the  succea- 
ww  of  such  removed  person  a  party,  at  aqy  tiine  after  the  E^jpoin;^ 
nent  and  qualification."    Prince,  S4&,  '6. 


SAVANNAH,  JANUARY  TEB 

MutJd  CI.  Droacb  and  olheit. 

It  will  be  ducovered  that  the  Act  of  1810  > 
the  appointnieat  of  a  auccegaor,  "  upon  the  re 
tera  teetwoflDtary,  aa  provided  by  law."  And 
of  itself,  be  sufficiently  broad  to  embrace  thin  case ;  for  here,  the 
lettera  testamentary  of  Walker  were  revoked,  as  provided  for  by 
law,  y'iz  :  under  the  Statute  of  1834,  requiring  the  Court  of  Ordi- 
nary to  declare  aa  intestacy,  in  certain  cases.  Primec,  454.  Vet 
the  whole  Statute  must  be  taken  together.  And  the  fatal  defect 
is,  that  in  conclusion,  as  will  be  seen  by  its  careful  perusal,  it  re- 
stricts the  appointment  of  a  succes-sor  to  a«  adminutrator,  de  bo- 
M(  nem.  And  Mrs.  Martin,  who  was  made  a  party  defendant,  by 
order  of  the  Court,  is  neither  in  form,  accoribng  to  her  leiiers, 
nor  in  tact,  an  administratrix,  de  bimii  non,  of  her  deceased  hus- 
band. On  the  coi^trary,  she  is,  to  all  intents  and  purposes,  an 
original  administratrix,  generally/,  on  this  note  intestate  estate,  be- 
tween whom  and  Walker,  the  late  executor,  there  is  oo  privity. 

When  this  cause  waa  up  before,  the  query  was  propounded 
bytbeJadge,  who  delivered  the  opinion  of  the  Court,  whether 
the  Act  of  1831  would  not  reach  the  present  case  1  2  Keili/,  439. 
We  are  now  satisfied  that  it  does  not.  For,  while  it  authorizes 
the  tueeettvr  of  a  removed  executor  to  be  made  a  party  by  Mcirt 
fttdcu,  and  might,  therefore,  in  terms,  apply  to  Mrs.  Martin  ;  yet, 
it  is  qualified  and  restrained,  by  referring  to  the  successors  of  (ie- 
Jieadting  executors  and  administrators,  and  such  as  were  removed 
for  aome  breach  of  trust,  or  official  misconduct ;  whereas.  Walk- 
er's letters  were  recalled  for  no  dehnquency  on  his  part,  but 
the  win  itself  was  set  aside,  and  an  intestacy  declared,  there  be- 
ing an  after-bom  child,  fi>r  which  ik>  provision  waa  made. 

It  is  no  doubt  the  policy  of  the  law,  to  prevent  delay  and  ex- 
pense in  the  administration  of  justice.  And  to  secure  this  most 
desirable  end,  we  might  feel  disposed  to  put  a  liberal  construction 
Ufoa  the  Statutes  which  have  been  invoked  in  this  discussion, 
ud  to  hold  that,  although  the  Act  of  1810  mentions  suits  only, 
"brought  by,  or  against,  the  former  adtitijUttrator,"  yet  it  shall 
^ply  to  ceeaUort  likewise.  But  wa  entertain  great  doubt,  wheth- 
er, upon  principle,  the  administratrix  in  this  case,  should  be  made 
a  party  to  the  suit  hitherto  pending  against  the  executor.  Suf- 
fice it  to  say,  however,  that  there  is  no  authority  of  law  to  war- 
raatit. 

[*.]  Was  the  case  properly  submitted  to  the  Jury,  by  the  pre- 
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ire  must  be  a  clear  and  unequivocal  ackuowl- 
,  to  take  the  case  out  of  the  Statute  of  Limi- 
.ji  of  words  are  required  ibr  the  purpose.  It 
R-ed  frotn  facts,  without  words ;  as,  for  instance,  the 
a  part  of  the  debt,  or  giving  security  for  the  whole,  or 
if,  within  the  period  limited  by  the  Statute.  But  what- 
Kknowledgment  is  relied  on,  in  order  to  create  an  implied 
9e,  it  should  show  thai  the  party  considered  himself /»aife 
,  St  the  time  of  making  it.  Was,  then,  the  conversation  be- 
n  John  Martin  and  Hardy  Morris,  the  vritness,  sufficient  to 
take  the  case  out  of  the  Statute?  What  was  that  conversMion, 
as  testified  to  ?  Martin  expressed  a  desire  to  settle  with  Broach ; 
Morris  replied,  that  be  ought,  and  to  pay  the  money,  for  that 
Brooch  was  needy ;  Martin  declared  that  he  would,  having  pro* 
mised  hie  sister,  (Broach's  wife,)  to  do  so. 

It  will  be  home  in  mind,  that  the  account  sued,  consists  of  a 
great  variety  ofiteras,  beginning  in  1833,  and  continuing  down  to 
December,  1839;  and  in  their  character,  wholly  disconnected ;  as, 
for  the  sale  of  property  and  produce,  cash  advanced,  money  col- 
lected, &c.  amounting,  altogether,  to  $5,203  46.  Did  the  promise 
to  lettle,  Bpply  to  the  whole,  or  a  part  only,  of  this  indebtedness ! 
And  if  the  luter,  to  which  particular  items  t  To  take  the  case 
out  of  the  Statute,  the  acknowledgment  must  clearly  refer  to  the 
very  debt  in  question  between  the  psxties. 

Says  Mr.  Justice  Sutherland,  in  delivering  the  opinion  of  Ae 
Court,  in  Stafford  vt.  Bryan,  (3  Wend.  &Z5,J  "  It  will  be  oheerred 
that  neither  of  the  witnesses  pretend  that  the  note  in-qnestion,  or 
any  note,  was  mentioned  by  the  defendant,  or  expressly  aQnded 
to,  by  him.  He  only  admitted,  in  general  terms,  that  he  owed  the 
plaintiff  a  large  sum  of  money,  without  specifying  how.  The 
evidence  shows  that  there  was,  at  the  time,  an  unliquidated  ac- 
count, oflong  standing,  and  to  a  considerable  amount,  between  tbe 
parties,  to  which  the  defendant  may  have  referred,  if  indeed,  he 
made  the  declaration  imputed  to  him.  An  acknowledgment 
which  is  to  have  the  effect  of  taking  a  stale  demand  oat  of  the  op* 
oration  of  tbe  Statute  of  Limitadons,  ought  to  be  clear  and  expli- 
cit, in  relation  to  the  subject,  or  demand,  to  which  it  refers." 

And  to  the  same  effect,  in  Lockhart  tw.  Eave*,  (Dudie^t  8. 
C.  R.  221,)  Judge  Butler  said — "  From  the  whole  complexioD 
of  this  eaae.  it  is  not  oiw  which  deserves  the  coumanance  and  fii- 


TOT  of  the  Couit.  It  is  founded  on  a  erale  demand.  The  ac- 
knowledgment andproraiBOS  made  by  tlie  intestate,  in  1833,  were 
Dot  esffident  to  obviate  die  operation  of  the  Statute,  and  to  impose 
■  new  obligation,  without  gpeeifjring-  some  particular  demand,  or 
cause  of  action,  intended  to  be  renewed,  or  created  by  them. 
Thia  may  bo  done,  as  well  by  §ati^actory  reference,  aa  by  ex- 
plicit terms.  In  neither  of  these  ways  ^d  the  intestate  indicate 
die  paiticular  demand,  which,  it  was  said,  he  assnmed  to  pay. 
The  acknowledgment  imposing  the  obligation,  should  also  have 
showed  the  demand  upon  which  it  was  founded,  so  that  the  Court 
night  have  pronounced  upon  its  effect  and  validity." 

We  are  of  the  opiniour  that  the  acknowledgment  in  the  present 
case,  was  not  sufficient  to  obviate  the  Statute  of  Limitations,  in- 
■smach  as  it  &iled  to  Bpecify>  or  plainly  to  refer  to  any  particular 
demand,  or  cause  of  action,  to  be  renewed  or  created  by  it. 

[5.]  What,  then,  was  the  duty  of  the  Court,  under  the  circum- 
tfancest  The  rule  we  take  to  be  this — where  there  ia  any  dis- 
poter  as  to  die  &cts  which  go  to  prove  the  making  of  a  new  prom- 
ise, then,  whether  a  sufficient  acknowledgment,  or  promise,  baa 
been  made,  to  take  the  case  out  of  the  Statute,  is  a  mixed  ques- 
tion of  law  and  lact,  to  he  passed  upon  by  the  Jury.  But  When 
Ab  &cts  are  undisputed,  it  is  for  the  Court  to  determine  whetfaor 
they  take  the  case  out  of  the  Statute,  or  not.  Graham  im  Neur 
TriaU,  271.     9  Cowen,  674.    15  Vetymmt.  563. 

Here,  it  is  not  denied  that  Mardn  made  the  statement  relied 
upon  ■•  evidence  of  the  acknowledgment  of  the  debt.  Whether, 
therefore,  it  amounted  to  a  sufficient  acknowledgment,  or  not,  was 
an  unmixed  qneotion  of  law,  and  should  not  have  been  referred  to 
die  Jury,  to  be  determined  by  them. 

[6.]  But  in  the  third,  and  last  place,  we  are  called  on  to  con- 
sider, and  setde,  one  of  the  most  vexed  qnestions  in  the  books, 
and  one  of  great  importance  to  the  profession  and  the  country— 
viz :  ia  the  old  debt,  or  the  new  promise,  the  cause  of  action  1 
Were  I  disposed  to  be  laconic,  I  might  content  myself,  by  sug- 
gesting ibat  this  Court  considers  and  adjudges,  that  the  Statute  of 
Limitations  m  an  Act  i^ihe  hegidatttre,  and  a*  lueh,  ought  to  be 
carried  fiiDy  into  effect.  It  will  be  expected,  however,  that  we 
should  Bubtnit,  more  at  large,  the  reasons  which  have  conducted  us 
to  the  conclusion  that  the  suit  and  recovery  must  be  on  the  mew 
promiae,  and  not  on  the  d-d  debt. 
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Mr.  Justice  Mchean,  in  Anea  if  Ame*  v*.  Le  Rue,  (2  McLean'i 
R.  816.)  saya — "  The  Statute  of  Michigan  doea  bar  all  the  remedy 
upon  the  special  contract.  Since  the  breach  of  the  contract,  and 
before  the  commencement  of  this  suit,  the  limit^on  of  the  Statute 
has  run,  and  consequently,  the  bar  is  complete The  spe- 
cial contract,  in  regard  to  the  sale  of  the  machine,  is  properly 
shown  as  the  consideration  of  the  express  promise.  .  .  .  And  we 
think  the  plaintiffs  have  a  right  to  recover,  on  the  express  assump- 
sit, since  which,  the  Statute  has  not  run,  and  that  the  whole  cir- 
cumstances of  the  case  may  be  gone  into,  to  show  the  amount 
due." 

I  would  observe,  that  the  opinion,  that  the  Statute  of  Miehigait 
"  does  bar  all  remedies  upon  the  special  contract" — that  is,  the 
original  liaMlity — is  not  founded  upon  the  peculiar  phraseology  of 
theStatuteof  that  State,  hut  upongeneralprinciples,  as  will  appear 
by  reference  to  the  Act  itself.  It  simply  declares  that,  "  all  ac- 
tions of  debt,  founded  on  contracts  not  under  seal ;  and  all  actions 
of  assumpsit,  or  on  the  case,  founded  on  any  contract  or  liability, 
express  or  implied,  shall  be  commenced  in  two  years  next  alter 
the  cause  of  action  shall  accrue,  and  not  afterwards.  Ang.  tm 
Limit.  2  Ed.  Appendix,  CXXVII. 

SpejKer,  J.  in  delivering  the  opinion  of  the  Supreme  Court,  in 
Sandt  VI.  GeUlm,  (15  Johiu.  519,)  says — ><  The  Statute  of  LinutS' 
tions  is  the  law  of  the  land;  and,  as  hasbeenft'equently  observed, 
was  intended  as  a  shield  against  stale  and  dormant  demands,  un- 
der the  benign  supposition  that  the  ^arty  may  have  lost  the  evi- 
dence necessary  to  his  defence,  by  the  lapse  of  time.  I  conld 
never  see  the  difierence,  as  regards  the  revival  of  a  d,ebt,  between 
one  barred  by  the  Statute  of  Limitations,  and  one  &om  which 
the  debtor  has  been  discharged,  under  the  Bankrupt,  or  Insol- 
vent Laws.  The  remedy  is  equally  gone,  in  both  cases.  The 
Statute  of  Limitations  requires  ftU  actions,  Oti  contract,  to  be  com- 
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ttenced  withtD  ax  years  next  after  tlie  cause  of  such  acdoii  ac- 
crued, and  not  after.  The  remedy  being  suspended  after  six 
jeara,  there  yet  exists  a  moral  duty,  on  the  part  of  the  debtor,  to 
pay  the  debt ;  and,  accordingly,  a  promise  to  pay  a  debt  not  ox- 
tingnisbed,  but  to  which  the  remedy  is  lost,  is  a  ralid  promise,  and 
may  be  enforced,  on  the  ground  of  the  pre-existing  moral  daty. 
There  ia,  then,  no  substantial  difierance  between  a  debt  barred 
by  the  Statnte  of  Limitations,  and  a  debt  from  the  payment  of 
which  the  debtor  is  exonerated,  by  a  discharge  under  a  Bank- 
rupt or  Inaolreot  Act.     Both  of  them  rest  on  the  same  principle. 

Since  the  ai^^umentofthiscaae.Ihave  hadthe  good  fortune  to  find 
a  decisaon,  &om  the  Court  of  Appeals  of  our  next-door  neighbor, 
so  foil  and  so  satisfactory,  that  I  shall  gladly  aTail  myself  of  it,  to 
save  much  useless  labor.  And  I  do  this  the  more  willingly,  as 
the  opinion  of  the  Court  was  delivered  by  that  eminent  jurist,  and 
most  excellent  man,  Judge  O'Neall,  of  whom  it  may  he  justly 
said,  that  bis  official  worth  would  be  more  highly  appreciated, 
were  it  not,  in  some  degree,  obscured  by  his  priTate  virtues, 

"  In  deciding  upon  the  Statute,"  say  the  Court,  "  no  mere  rule 
can  be  more  universal,  than  ihu  it  is  the  duty  of  the  Courts  to 
expound  itaaitis,  andnot  as  wemightthiokitebould  bo.  The  Stat- 
ute of  Limitations  hasbeen,  foralongseriea  ofyears,thesubjectof 
eulogy  or  blame,  by  the  difierent  persons  who  have  been  called 
On  to  discuss  it,  as  fancy  or  the  circumstances  of  the  case  dicta- 
ted. Oenerally,  however,  in  all  modem  cases,  it  has  been  re- 
garded by  the  ablest  judges  and  soundest  lawyers,  as  founded  on 
a  vriae  policy,  cmd  to  be  tiutamed  and  enfareed,  acarrding  to  iu  Ut- 
ttr,  amd  iM  friuered  amay  ky  dittittctioiu  wHauthoriztd  by  iu  pro- 
vincM*.  It  is  a  little  remarkable,  that  in  the  variety  of  decisions 
on  the  Statute  of  Limitations,  in  relidon  to  the  actions  of  debt, 
on  simple  coBtract  and  assumpsit,  until  very  recently,  bow  cob>- 
pletely  its  provisions  have  been  overlotAed.  Any  tUng  which 
admitted  that  a  debt  ever  had  an  existence,  was  held  to  be  enough 
to  take  a  case  out  of  the  Statute  of  Limitalions.  This  capricious, 
■ad  I  ntigfat  say,  dangerous  current  of  decisions,  has  at  length 
been  arrested,  and  the  Judges  of  the  Courts  of  the  United  States, 
of  diia  State,  New  York,  Pennsylvania  and  Englaad,  have,  about 
the  same  time,  abandoned  the  rules  of  previous  decisions,  and 
have  returned  to  the  Statnte,  to  ascertain  on  what  cases  it  shall, 
or  shall  sot,  operate  as  a  bar." 

VOL.  VI.  6 
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The  Statute  (P.  L.  102)  directs  that  the  action  of  debt,  on 

iple  contract  and  assumpsit,  shall  be  brought  "  within  four 
years  next  after  the  cause  of  said  action  or  suit,  and  not  after." 
The  words  of  the  Statute  sre  of  plain  and  obvious  meaning,  and  to 
^ve  it  effect,  only  two  questions  need  be  asked.  When  did  the 
cause  of  action  accrue?  Is  the  suit  brought  within  four  years 
from  the  accrual  of  the  cau83  of  action  t  In  all  cases  where 
there  has  been  no  intervening  disability,  theansweis  to  these  ques- 
tions would  enable  us,  at  once,  to  say  whether  the  bar  of  the  Stat- 
ute precluded  the  plaintiff's  recovery,  or  not.  When  did  the 
cause  of  action  accrued  is  always  to  be  answered  by  ascertaining 
when  could  suit  have  been  brought  upon  it.  In  assumpsit  and 
debt,  upon  simple  contract,  this  is  ascertained  from  the  time 
the  debt  fell  due ;  consequently,  upon  that  is  the  right  to  demand 
payment,  and  of  course  to  sue,  fif  not  paid.)  If  more  than  four 
years  intervenes  between  the  time  at  which  the  party,  by  his 
eontrart,  has  the  right  to  demand  the  payment,  and  the  institution 
of  the  suit,  the  bar  of  the  Statute  is  complete  and  effectual,  and 
the  cause  of  action  is  gone.  But  the  old  debt,  as  a  past  consider- 
ation, will  support  a  nevr  [Mvmise,  for  notwithstanding  it  cannot 
be  legally  enforced  as  a  cause  of  action,  yet,  if  it  has  not  been 
paid,  the  party  who  contracted  it,  is  in  honesty,  which  is  but  an- 
other name  for  one  branch  of  good  morals,  bound  to  pay  it.  This 
obligation  of  honesty  and  morality,  is  a  good  consideration,  and 
the  new  promise  founded  upon  it,  will  be  enforced  ;  but  it  is  a 
new  cause  of  action,  not  as  the  revival  of  the  old  one  ;  for  if  not  re- 
garded as  a  new  cause  of  action,  the  words  of  the  Statute  would 
prevent  it  from  enabling  the  party  to  recover.  Regard  it  as  a  new 
contract — a  new  cause  of  action,  and  the  case  is  not  aSected  by 
either  the  intent  or  the  words  of  the  Statute.  This  plain,  but  1 
think,  obviously  correct  exposition  of  the  Statute,  makes  it  easily 
understood,  and  easily  to  be  applied  to  all  fliture  cases." 

"  The  only  reason  which  can  be  assigned,  why  it  was  ever  sup- 
posed that  the  old  debt,  and  not  the  new  promise,  was  the  cause 
of  action,  is,  that  in  counts  in  indebitatiu  oMumpnt,  or  on  a  liote 
or  bill  of  exchange,  the  precedent  indebtedness  in  the  first,  the 
making  of  the  note,  the  drawing,  accepting  or  indorsing  the  bill 
in  the  second,  and  the  consequent  liability  to  pay,  is  stated  as  the 
consideration  of  the  legal  assumpsit  laid.  In  it,  the  true  time  is 
wholly  immaterial,  and  of  course,  every  promise  between  the 
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suing  out  of  tbe  original  writ,  can  be  given  in  evidence,  as  be- 
tween the  parties  to  the  contract ;  hence,  the  new  [iromise  being 
received,  in  actions  of  thia  kind,  as  corresponding  with  the  allega- 
ta, it  waa  easy  to  suppose  and  conclude,  that  the  old  debt  wan  re< 
inved,  and  was  the  cause  of  action.  This  view,  too,  was  much 
entouraged  by  many  loose  expressions  of  that  kind,  tobe  found 
in  the  opinions  of  some  of  the  most  learned  Judges."  Reigne,  at- 
tignef,  jfc.  FJ.  Ej^t  of  Daporta,  Dudley',  S.  C.  R.  118. 

The  Judge  then  enters  upon  the  review  of  many  cases,  English 
and  American,  from  which  it  appears,  and  such  ia  his  own  convic- 
tion, that  the  recent  decisions  of  the  English  Courts  of  Ring's 
Bench  and  Common  Pleas,  whatever  may  have  been  the  previous 
adjudications,  seule  the  rule,  that  the  new  promise,  and  not  the 
old  debt,  i»  the  cause  of  action ;  and  that  the  cases  in  this  country 
conctuaively  establish  the  same  proposition. 

Mr.  Angelt,  aAer  reviewing  the  decisions  and  judicial  reasoning, 
np<m  new  promises  and  acknowledgments,  in  the  cases  adjudica- 
ted in  the  Supreme  Court  of  the  Unilod  States,  of  Pennsylvania, 
New  York,  Massachusetts,  Maine.  Connecticut,  New  Hampshire, 
Vermont,  Virginia,  Maryland,  Delaware,  North  Carolina,  South 
Carolina,  Kentucky,  Tetmessee,  Illinois,  Missouri  and  Alabama, 
thus  sums  up  the  result,  as  being  fully  established,  both  in  Eng- 
land and  in  this  country — Ist.  That  a  debt,  barred  by  the  Statute 
of  Limitations,  may  be  revived  by  a  new  promise.  2d.  That  such 
new  protnise  may  either  be  an  express  promise  or  an  implied 
one.  3d.  That  the  latter  is  created  by  a  clear  and  unqualified  ac- 
knowledgment of  the  debt.  4tb.  That  if  the  acknowledgment  be 
acctmipaitied  by  such  qualifying  expressions  or  circumstances,  as 
repel  the  idea  of  an  intention  or  contract  to  pay,  no  implied  pro- 
mise is  created.  The  point  to  be  resolved,  in  all  cases,  is  whether 
the  acknowledgment,  or  promise,  is  a  mere  continuation  of  the 
original  promise,  grounded  upon  presumption  of  payment,  or 
whether  it  is  a  mm>  contract,  springing  out  of,  and  supported  by, 
the  original  censlderation.  It  clearly  appeart,  holh  upon  priiunpU 
a»d  amthority,  that  it  U  the  tatter ;  and  the  decisions  of  all  the 
Courts  throughout  the  country,  are  remarkably  uniform  in  so  es- 
tablishing it.     Ang.  on  him.  245. 

So  much  for  authority.  How  stands  the  case  upon  principle 
and  policy  1  The  Judiciary  Act  of  1799,  requirea  the  plaintifi*, 
"plainly,  fully  and  diotinclly."  to  set  out  in  hia  declaration  his 
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cune  of  aciion.  Doee  the  plaintifi',  who  sues  on  a  ooDtract  barred 
on  ita  lace,  and  who  expects  to  recover  on  an  entirely  new  and 
distinct  agreement,  comply  with  this  salutary  enaAmentl  Doea 
he  exhibit  a  plain  view  to  bin  adversary  of  what  he  expects  to 
prove  on  the  trial  ?  So  far  from  conveying  correct  information  ou 
the  subject  by  the  action,  or  precise  knowledge  of  the  plaintiff's 
demand,  it  does  not  really  give  the  slightest  hint  of  the  true  grotutd 
of  the  suit.  As  well  might  the  writ  be  as  it  originally  wob,  in 
French  or  Latin,  or  any  other  strange  and  unknown  tongue.  It 
has  been  weU  and  truly  said,  "  that  whenever  the  parties  fight 
each  other  by  trick,  on  the  record  in  the  first  iaatance,  fencing  to 
evade  telling  their  grounds  of  contention,  they  renew  the  fight  af- 
terwards, by  perjury,  in  the  Court." 

Everything  intended  to  be  proved,  should  be  elated  in  t^ 
pleadings,  and  then  the  parties,  knowing  the  evidence  en  wlucb  tho 
respective  statements  must  be  established,  would  have  an  oppor- 
tunity of  eitamining  into  the  character  of  the  tesdmony,  and  of  pro- 
curing the  be«t  evidence  to  elucidate  the  issue,  and  to  rebut  the 
proof  of  their  adversary.  Judge  BlackMtow  closes  his  account  of 
special  pleading,  with  an  eloquent  panegyric  upon  "  the  care  and 
circumsptctum  of  the  law,  in  providing,  that  no  man's  right  shall 
be  affected  by  any  legal  proceeding,  ipithout  givwg  him  previotw 
notice."     3  Gwa.  423. 

But,  in  coQcluuon,  I  would  ask,  is  sot  the  vwy  language  of  the 
Statute  obligatory  upon  the  Courts,  as  to  this  point  I  It  declares. 
"  that  all  actions  founded  upon  open  account,  shall  be  oommenoed 
within  four  years  from  the  time  such  account  accrued,  {JiU  Atte,) 
and  not  ^iervjord:"  Primx,  578.  By  what  authority,  I  would 
most  respeotiully  ask.  shall  this,  or  any  o^r  Court,  undeitake  to 
decide,  in  utter  defiance  of  this  Act,  that  suit  may  be  commencod 
ftod  recovered,  on  an  open  account,  more  than  four  year*  nfkr 
the  oauseofaction  has  accrued  thBreml 

I  trust  that  the  period  ia  passed  for  judicial  legislatiooi  ondec 
the  pretext  of  amtntctum.  It  ia  the  monstm'  misdhief  of  the  law, 
the  prolific  source  of  that  uncertabty  witb  which  it  has  been  •» 
long  and  so  deservedly  reproached.  If  the  Legislature  baa  aeeu 
fit  to  declare  that  suits  shall  be  brought  on  a  certain  claaa  of  conr 
traota,  within  a  specified  tijn«  afier  the  right  to  do  so  aoonwsi  and 
not  tiersajier,  the  pathw^  of  duty  for  tb9  Oouita  is  flkm.  vA 
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alionld  be  atraightTorwaTdly  pursued ;  and  that  is,  obedience  lo  the 
bdieet  of  the  soTereign  power. 

It,  then,  four  years  elapse  aAer  the  cause  of  action  accrues,  on 
an  open  account,  tliere  con  be  no  recovery  thereon ;  stilt,  the  debt 
is  not  exttMgituhed ;  it  remains  due  in  eonteioKe,  and  the  moral  ob- 
ligation to  pay,  ia  a  good  consideration  for  the  new  p'romiw.  It 
remains,  in  some  respects,  due  m  /ate,  too  ;  for  if  the  defendant 
omits  or  declines  to  plead  the  Act  of  Assembly,  he  is  to  be  con- 
sidetsd  as  baring  waived  the  benefit  of  it,  and  the  plaintiff  may  re- 
cover agsinat  him. 

On  these  principles,  I  rest  my  opinion  that  the  plaintiff  in  error 
is  entitled  to  a  reversal— and  such  is  the  opinion  of  the  Court. 

Judgment  fin-  the  plaintiff. 


No.4.— VriohtW.  Haerell  and  Lovell  W.  Harkell,  plaintiffs 
in  error,  tt.  Benjamin  B.  Hamilton,  executor,  defendant. 


Caveat  to  Will.  On  Appeal,  in  Pulaski  Superior  Court.  Tried 
before  Judge  Scakkobodoh,  October  Term,  1849. 

On  the  36tb  day  of  July,  1846,  William  Hamilton  died,  having 
previously  made  and  published  Us  last  will  and  testament.  (^  tba 
3d  day  of  November.  1846,  the  said  will  was  ofiered  for  probate, 
1^  Beayamin  B.  HanulUMi,  the  executor,  to  which  a  caveat  was  fil- 
«d  by  Wright  W.  Hanell  and  LovdA  W.  HarreU.  on  the  ground, 
that  undsT  the  Act  t^  1755,  all  wills  are  required  to  hs  raaoided 
vritbin  titne  months  aftar  the  death  of  the  testator. 

Th«  Superior  Court  of  Pulaski  County,  up<«  appeal  from  the 
Cowt  of  Oldioary,  charged  the  Jury,  that  "the  Actof  17S5  ia  in- 
(^oratiTa,  and  in  aea%.ct.  with  tha  2d  and  7ih  secCionB  of  the  Auct 
qf  1810,  if  not  tba  Act  <^  18SI,  and  other  Acsta." 

Tbi*  decinoQ  ia  eseapted  to,  and  ia  now  anigiied  as  enror. 


1. 1*.  tt*HW>  fiirpluntWia  arrar. 


SUPREME  COURT  OF  GEORGIA. 
Harrell  &  Hoirell  ei.  Hamilton. 


O/urt. — Warner,  J.  delivering  the  opinion. 

he  only  question  made  by  the  record  in  tbia  case,  is,  wheth- 
lection  of  the  Act  of  1755,  which  requires  that  all  willa 
lents  shall  be  registered,  in  the  Register  of  Records'  Of- 
three  months  from  the  death  ofthe  testator,  and  on  failure 
registered,  shall  be  deemed  void  and  of  no  effect,  is  of 
lis  State. 

^ourt  below  ruled  the  Act  of  1755  is  inoperative,  and  in 
inflict  with  the  3d  and  3d  sections  of  the  Act  of  1810,  and  other 
Acl3,  The  Act  purports  to  ba  "An  Act,  to  prevent  fraudulent 
deed*  of  conveyance."  Prince,  158.  We  concur  in  opinion  with 
the  Court  below,  that  the  Act  of  1755,  requiring  wills  to  be  record- 
ed within  three  months  from  the  death  of  the  testator,  is  inopera- 
tive, and  inconsistent  with  the  proTisions  of  subsequent  Acts  of  the 
Le^slaturo.  By  the  Act  of  1799,  the  jurisdiction  and  authority 
to  bear  and  determine  all  causes,  matters,  suits  and  controversies, 
testamentary,  touching  the  2'foofofwiUt,  and  granting  the  probate 
thereof,  is  vested  in  the  Court  of  Ordinary.  Pnnct,  231.  By  the 
Act  oflSOS,  an  appeal  is  allowed  from  the  Court  of  Ordinary  to 
the  Superior  Court,  and  the  3d  section  of  the  Act  of  1805,  repeals 
all  Acts  theretofore  passed,  militating  against  that  Act. 

By  the  Act  of  1810,  the  Inferior  Counisrequiredto  meet  on  the 
first  Monday  in  January,  and  on  the  Rrst  Monday  in  every  other 
month  thereafter.  Prince,  240.  The  Superior  Courts,  by  the  Ju- 
diciary Act  of  1799,  are  required  to  be  held  in  each  County  twice 
in  every  year.  Prince,  419.  The  will  of  a  testator  is  offered  for 
probate  in  the  Court  of  Ordinary,  and  is  contested.  The  Court  of 
Ordinary  dedde  it  is  not  the  will  of  the  testator,  and  refuse  to  per- 
mit it  to  be  recorded  as  such.  The  propounder  of  the  will  enters 
an  appeal  to  the  Superior  Court,  and  the  will  is  there  established 
and  ordered  to  be  admitted  to  record,  as  the  last  will  and  testa- 
ment of  the  testator ;  but  if  more  than  three  months  have  elapsed 
from  the  death  of  the  testator,  before  the  vrill  is  recorded,  then  it 
is  void  and  of  no  effect,  if  the  Act  of  1755  is  of  force.  The  will 
cannot  be  admitted  to  record,  until  it  is  proved  to  be  the  wUi  ^Ae 
Uaator;  snd  the  Court  of  Ordiiiary  h&ve  original  jurisdictioa,  to 
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take  the  ^'roo/' of  wills  and  gnnt  probate  thereof,  under  the  Act  of 
IT99  ;  and  in  cases  of  appeal  from  the  Court  of  Ordinary  to  the 
Superior  Court,  when  the  decision  of  the  Court  of  Ordinary  in 
against  the  will,  more  than  three  montlis,  in  most  caaci^,  wouUI 
necessarily  elapse  before  the  will  could  be  piveed  in  the  Superior 
Court,  and  ordered  to  be  entered  of  record  in  the  Cdurt  of  Ordi- 
nary. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No,  5. — James  M.  Odam,  et  al.  plaintiff  in  error,  ti 
,  administrator,  defendant. 


[I.]  &  diet  iDieatale,  lesving  a  n-ife  and  no  children,  but  gmnd-chililrcn, 
nbose  fathera  died  faerorc  the  inteatttle.  Hdd,  that  the  gnrnd-cbildren,  by 
INU'  fitatata  of  DiMnbntkm,  lake  per  Mtirpei,  and  not  per  cajn/a. 

In  Equity,  in  Pulaski  Superior  Court.  Tried,  October  Term, 
1848,  before  Judge  ScAaDORousH. 

The  following  facta  were  agreed  upon  in  the  Court  below : 

Archibald  Odam,  of  Pulafiki  County,  died  in  the  year  18 — .intes- 
tate, leaving  his  wife,  Elizabeth  Odam,  one  of  the  defendants,  him 
Rirviving,  but  leaving  no  child  living.  Prior  to  his  death,  he  had 
two  sons,  James  Odam  and  Archibald  Odam,  who  had  married  and 
bad  issue,  viz :  James  Odam  had  the  two  defendants,  William  W.  C. 
Odam  and  Martha  Townsend.  Archibald's  children  were  the  said 
plaintia— James  M.  Odam,  A.  H.  Odam,  Susan  Donaldson,  Pe- 
nelope Shannon,  Hannah  Hodges,  Douglas  W.  Odam  and  Sarah 
Larkin.  Both  of  the  said  sons  of  said  Archibald  Odam,  Sr.  depart- 
ed this  life  intestate,  prior  to  the  death  of  said  Archibald.  Said 
Archibald  Odam,  Sr.  left  a  considerable  estate  to  be  divided  be- 
tween his  widow  and  giand-children,  having  made  considerable 
advancements  to  h  is  grand-children,  or  some  of  them. 

The  points  made  by  the  pleadings  were  submitted  to  the  Court 
under  this  agreed  statement  of  facta  : 

Whereupon,  the  Court  held  and  decided — 

1st.  That  upon  these  facts,  the  distribution  nf  Archibald  Odam, 
Sr's.  property  should  be  jwr  ttirpet     the  gramd-childrsn  stan^g 
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in  the  place  and  etead  of  their  respective  deceased  fkdiers,  and  ta- 
king the  portion  that  their  fathers  would  have  taken,  if  in  life,  and 

2d.  That  the  property  advanced  by  Archibald  Odam,  Sr.  in  hia 
lifetime,  to  hie  two  sons  and  his  grand-children,  should  be  brought 
back  into  hotch-pot  by  the  grand-children  of  the  laid  Archibald)  at 
the  value  at  the  time  such  advancement  was  made;  and  that  the 
tvidow  of  the  intestate  was  not  entitled  to  any  portion  of  such  ad- 
vancement BO  brought  back. 

The  complainants,  by  their  counsel,  excepted  to  the  first  position 
in  the  said  decision,  and  allege  the  same  to  be  erroneous. 

I.  L.  Harbis  and  C.  B.  Cole,  for  plaintifis  in  error,  cited  and 
commented  on  the  foUowing  authorities : 

4  Bunu'  Beclaiatlical  Late,  365.  1  Mad.  Ch.  637.  1  Bl.  Com. 
518.  2  Vt».  213,  '14.  4  Kent.  375,  389,  378,  411.  1  JUk.  454. 
Fo»b.  Eq.  book  4,  part  2,  573.  1  P.  Wms.  26,  594.  2  R.  283, 
393.     Btevei  on  Dee.  26.     2  PtUn,  I.     Broekenhonmgk,  388. 

S.  T.  Bailet,  for  defendant,  cited  and  commented  oi^— 

2  Wnu.  Ms^r*.  907.     2  Kent,  425.     Prinet,  233, 247. 

By  tie  Court, — NiaBxr,  J.  delivering  the  opiinon. 

[1.]  The  Englidi  Statute  of  Distributions,  ralatiTB  to  the  quw 
tion  made  in  this  case,  is  different  in  one  important  particular  front 
ovTS.  The  wiji  of  Ibe  intestate,  by  the  Stat.  22  and  23,  CkaHa 
IL  takes  first  from  the  estate  one  diird,  as  a  aepante  and  iitd»- 
peDdent  pronsiMk.  This  she  is  eatided  to,  irrespective  of  tba 
MDober  of  distributees  beaidea  haneUl 

If  aa  intestate  die,  leaving  a  wife  and  one  doxen  cfaildrsn,  abo 
takes  one  third  of  die  estate  befiire  ibe  cHldrsn  are  entitled  todia- 
tribudon  at  aU.  And  if  an  intestate  die,  leaving  a  wife  and  onlj 
one  child,  Ae  takes  no  more  than  onediiid,  endthemuaanngtwo 
thirds  go  to  the  child.  The  wife  seems  to  be  regarded  as  in  a  de- 
gree prior  to  the  children,  and  not  of  tlicntmedegiee.  Or  rather, 
tbe  law  first  carves  o«t  of  tba  estate  one  dnrd  part,  and  sets  Aat 
aside  and  makes  diatribatioD  only  of  the  iMUfaie.    The  sectiDn  of 
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the  Engliah  Statnt«,  or  so  much  of  it  as  it  is  material  here  to  recite, 
ia  ID  theae  ^vords : 

"That  all  Ordinaries,  and  every  other  person,  who  by  this  Act  is 
enabled  to  make  distribution  of  the  surplusage  of  the  estate  of  any 
penoD  dying  intestate,  shall  distribute  the  whole  Hurplusage  of 
SBch  estate  or  estates,  in  manner  and  form  following :  that  is  to 
■ay,  owe  tAtrd  part  of  tie  laid  turpbuage  to  the  vnfe  of  the  intettate, 
and  all  the  retidne,  by  equal  portions  to,  and  amongst  the  children 
of  aach  persona  dying  intestate,  and  such  persons  as  legally  repra- 
sent  sacb  children,  in  case  any  of  said  children  be  then  dead,"  Sic. 

What  I  wish  thus  far  to  be  understood,  is,  that  by  the  English 
Statute,  the  wife  and  the  children,  or  the  representatives  of  such 
children,  if  the  children  be  dead,  are  not  in  equal  degree ;  and  in 
determining  whether  the  distributees  in  any  contingency,  take 
per  ttirpa  or  per  capita,  the  wife  is  not  taken  into  the  account,  she 
being  considered  as  occupying  a  prior  degree,  and  to  be  provided 
for  independently  of  the  children  or  their  representatives.  The 
importance  of  this  proposition,  as  applicable  to  this  case,  will  in 
^e  time  appear.  For  the  Statute,  see  Williami  on  Execuiori, 
2  Am.  edit.  2  vol.  page,  1058.  Also,  Ibid.  1068.  ToWw  ex'rt. 
374.     Broiett  vt.  Famdeli,  Carth.  52.     Bae.  Abr.  tit.  Ei^ri.  1, 5. 

Now,  according  to  our  Statute,  the  wife  occupies  the  tame  de- 
gree with  the  children.  She  is  not  entitled  to  any  portion  of  the 
estate  independent  of  the  children,  and  before  distribution  to  them, 
but  is  made  to  draw  an  equal  share  with  them.  She  is  a  distribu- 
tee with  them,  entitled  to  an  equal  share  of  the  personalty,  if  sbe 
takes  faer  dower,  and  of  the  whole  estate,  if  she  elects  to  take  a 
child's  part  of  the  realty.  So  that  her  share  depends  upon  the 
number  of  the  children.  If  there  is  but  one,  she  is  entitled  to  half; 
if  eleveni  to  one  twelfth.  The  Statute  is  as  follows :  "  The  said 
estate,  real  and  personal,  shall  be  considered  as  altogether  of  the 
same  nature  and  upon  the  same  footing;  so  that  in  case  of  there 
being  a  widow  and  child  or  children,  they  shall  draw  equal  shares 
thereof,  unless  the  widow  shall  prefer  her  dower,  in  which  event, 
she  shall  have  nothing  &rther  out  of  the  real  estate  than  such  dow- 
er, but  shall,  nevertheless,  receive  a  child's  part  or  share  out  of 
the  personal  estate;  and  in  case  any  of  the  children  shall  die  before 
the  inteatsle,  their  lineal  descendants  shall  stand  in  their  place  and 
stead,"  &c.     'Prrrux,  333. 

In  this  case  the  intestate  left  a  wife  and  no  child,  but  nine  grand- 
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Odam  and  others  vs.  Caruthen. 


children — the  children  of  two  sons,  who  died  preyions  to  the  death 
of  the  intestate. 

The  question  is,  whether  these  grand-children  take  per  stirpeSf 
as  the  legal  representatives  of  their  respective  fathers,  at  per  cap' 
ita,  in  their  own  right  as  next  of  kin  to  the  intestate.  The  Court 
below,  as  we  think  correctly,  decided  that  they  take^^T^  HirpcBj  as 
the  representatives  of  their  fathers,  respectively. 

The  construction  in  England  of  the  Statute  of  Distribt\jdon,  is 
that  where  all  the  distributees  stand  in  equal  degree,  as  for  exam- 
ple, "three  brothers,  three  grand-children,  three  nephews,  &c,  they 
take^Ter  capita,  or  each  an  equal  share.  But  if  the  claimants  stand 
in  unequal  degrees,  as  for  example,  a  child  and  three  grand-chil- 
dren, they  take  per  stirpes,  representation  being  necessary  to  pre- 
vent the  exclusion  of  those  in  a  remoter  degreer  and  to  fhUil  the 
equity  of  the  Statute,  which  contemplates  an  equal  distribution, 
Walsh  vs.  Walsh,  Prec.  in  Ch,  54.  Davers  vs.  Dews,  3  P.  WiU- 
iams,  50.  Stent  vs.  McLeod,  2  McCord,  Ch.  R,  354.  HaUet  vs. 
Hare,  5  Paige,  316.     2  Kent  Comm.  425. 

We  adopt  this  rule  of  construction,  and  apply  it  to  our  own 
Statute.  In  England,  there  is  no  question  but  that  these  grand- 
children would  take^er  capita,  because  there  the  wife,  (who  being 
provided  for  before  children,)  not  coming  at  all  into  the  distribu- 
tion, they  would  stand  in  equal  degree.  But  not  so  here,  because^ 
by  our  Statute,  the  wife  comes  into  the  distribution  as  a  child. 
She  being  in  life,  she  and  the  grand-children  stand  in  unequal  de^ 
grees,  and  consequently,  by  the  rule,  the  grand-children  must  take 
by  representation.  Just  as  it  would  be  in  England,  if  an  intestate 
should  leave  one  child  and  nine  grand-children,  the  representa-^ 
tives  of  two  deceased  children. 

If  in  this  case,  the  grand-children  should  be  held  to  take^^r  cap- 
ita, as  next  of  kin,  each  would  be  entitled  to  one  tenth  part  of  the 
estate,  and  the  wife  to  no  more  than  one  tenth  part.  Whereas,- 
by  the  Statute,  she  is  put  upon  the  footing  of  a  child,  and  is  enti- 
tled to  a  child's  part,  that  is  in  this  case  to  one  third ;  and  thus  the 
provision  of  the  Statute  in  her  behalf  would  be  evaded.  It  is  not 
a  sufficient  answer  to  this  view  of  our  Statute  to  say,  that  the  wife 
in  this  case  must  take  one  third,  and  the  remainder  must  go  to  the 
grand-children  per  capita,  as  in  England.  Our  Statute  will  not 
bear  this  construction.  It  expressly  puts  her  upon  the  same  fbot- 
sig  with  children— it  declares  thai;  she  and  the  children  shall  draw 
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€qual  shares  of  the  estate.  As  her  condition  is  no  worse  than  that 
of  the  children,  so  it  is  no  hetter.  And  if  the  children  be  dead, 
leaTing  representatiyea,  she  draws  an  equal  share  with  the  repre- 
sentatiyes  of  such  deceased  children.  She  is  in  no  worse  condition 
and  in  no  better  condition  than  such  representatiyea.  If  these 
grand-children  could  take  at  all  per  capita^  it  ivould  be  as  next  of 
kin  to  the  decedent,  and  in  that  character,  would  each  come  in  to 
a  participation  of  the  whole  estate,  which,  as  we  have  seen,  would 
operate  to  the  exchision  of  the  wife. 
Let  the  judgment  be  affirmed. 


Do.  6. — ^DiCKN  Pbrky  and  Ika  Peck,  plainti£&  in  error,  vs.  Anna 

HiGOS,  defendant. 

[L]  If  the  bill  of  exoeptioiu  beara  date  preyiooa  to  the  trial  of  the  caiue,  and 
there  is  nothing  in  the  record,  by  which  it  may  be  amended,  and  the  trae 
date  arrived  at,  the  writ  of  error  mutt  be  dismissed. 

£2.3  Where  thirty-five  days  intervened  between  the  signing  of  the  bill  of  ex- 
ceptions, and  the  suing  out  and  serving  the  writ  of  error,  citation  and  n<h 
tice,  die  writ  of  error  will  be  dismissed. 

Motion  to  dismiss  writ  of  error, 
O.  B.  Cole,  for  the  motion. 
W.  S.  RocRWELL,  contra. 

A  motion  was  made  to  dismiss  this  writ  of  error,  upon  the  fol- 
lowing grounds : 

Ist  Because  it  appears  from  the  transcript,  diat  the  bill  of  ex- 
ceptions was  signed  and  allowed,  before  the  case  was  tried  in  the 
Court  below. 

2d.  That  the  bill  of  exceptions  was  signed  and  certified,  on  the 
10th  day  of  October,  1848,  and  the  writ  of  error  and  citation, 
were  not  sued  out  and  served,  till  the  15th  day  of  Noyember,  1848. 

3d.  Notice  of  the  allowing  and  filing  of  the  bill  of  exceptions, 
was  not  giyen  the  defendant,  till  the  16th  day  of  November,  1848. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  certificate  of  the  Circuit  Judge,  it  is  evident,  bears  an 
erroneous  date ;  and  yet  the  record  furnishes  nothing  by  which 
to  correct  this  mistake.  If  it  did,  it  would  be  amendable,  accord- 
ing to  the  truth  of  the  case.  The  Act  of  1845  required  the  bill  of 
exceptions  to  be  drawn  up  and  submitted  to  the  Judge  before 
whom  the  cause  was  tried,  within  four  days  after  the  trial  thereo£ 
This  provision  was  so  far  altered  by  the  Act  of  1847,  as  to  allow 
the  bill  of  exceptions  to  be  drawn  up  and  submitted,  fi>r  the  signa- 
ture and  certification  of  the  Circuit  Judge,  within  thirty  days  after 
the  close  of  the  term  in  which  said  cause  was  heard.  As  before 
remarked,  the  signature  and  certification  being  dated  a  day  pre- 
vious to  the  trial,  and  the  record  affording  no  data  by  which  to 
relieve  the  difiiculty,  and  fix  the  true  date,  the  defect  would  seem 
to  be  incurable. 

[2.]  The  other  objection  is  equally  fatal,  viz :  That,  according 
to  the  record,  thirty-five  days  elapsed  between  the  signing  and  cer- 
tifying of  the  bill  of  exceptions,  and  the  issuing  and  serving  of  the 
citation  and  writ  of  error,  and  thirty««ix  days  between  the  signa- 
ture and  certification  of  the  bill  of  exceptions,  and  notice  of  the 
filing  thereof. 

The  vmt  of  error  must  be  dismissed. 


No.  7. — The  Bank  op  St.  Marts,  plaintiff  in  error,  vs,  Mumford 

&  Tyson,  defendants. 

[1.]  Where  notice  to  sue  the  principal  maker  of  a  note,  by  the  security,  un- 
der the  provisions  of  the  Act  of  1831,  waa  directed  to  the  Cashier  of  the 
Bank  of  St  Marys,  the  holder  of  the  note :  Hddf  that  it  was  sufficient  no- 
tice to  the  Bank,  especially  as  it  appeared  the  Bank  acUdupon.  sucH  notice. 

[2.]  Process  taken  out  more  than  twenty  days  before  the  next  ensuing  term 
of  the  Court,  to  which  it  is  made  returnable,  and  not  returned  to  such  next 
ensuing  term  of  the  Court,  but  is  altered,  and  made  returnable  to  another 
term  of  the  Court,  to  be  held  after  the  one  to  which  it  was  first  made  return- 
able, is  void,  under  the  provisions  of  the  Judiciary  Act  of  1799. 

[3.]  Where  a  chartered  Bank  is  the  holder  of  a  promissory  note,  it  is  embraced 
within  the  provisions  of  the  Act  of  1831.  authorising  the  security  orindorser 
to  notify  the  holder  of  such  note,  to  sue  the  principal  maker  within  three 
months. 
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[4.]  Parol  evidence  is  admiuible  in  a  suit  by  the  plaintiff  against  the  de- 
fendants, as  joint  and  several  promisors  of  a  note,  to  show  that  one  was  se- 
curity only,  to  the  paper,  such  fact  not  being  apparent  on  the  face  of  the 
note  itself. 

By  NiSBET,  J.  dissenting. 

[5.]  Where  a  note  is  made  by  A  &  B,  and  they  say,  I  promise  to  pay  to  the  or- 
der of  B,  it  is  a  joint  and  several  note.  Suit  being  brought  upon  this  note, 
by  the  holder,  against  B,  as  maker :  HM^  that  B  is  an  original  promisor, 
and  thai  evidence,  by  parol,  offered  to  prove  that  B  signed  the  note  as  sure- 
ty to  A,  and  thereby,  to  let  him  into  the  benefit  of  the  2d  sect,  of  the  Act  of 
1826,  authorising  sureties  to  give  notice  to  holders  of  notes,  and  other  instru- 
ments, to  proceed  to  collect,  &c.  is  inadmissible. 

Assumpsit,  in  Wayne  Superior  Court,  and  motion  for  a  new 
trial    Argued  before  Judge  Fleming,  at  Chambers. 

Suit  was  instituted  by  the  plaintiff,  against  the  defendants,  on  a 
note,  of  which  the  following  is  a  copy : 

$19533>/y  MoNTicELLO,  10th  May,  1838. 

Ninety  days  after  date,  I  promise  to  pay  to  the  order  of  Mum- 
ford  &  Tyson,  at  the  Bank  of  St.  Marys,  one  thousand  nine  hun- 
dred and  fifty-three  dollars  and  four  cents,  for  value  received, 
in  renewal  of  note,  for  $1914. 

(Signed,)  THOMAS  BUTLER  KING. 

MUMFORD  &  TYSON. 
Indorsed,  "Mumpord  &  Tyson." 

The  defendants  pleaded  general  issue,  and  a  special  plea  that 
they  were  securities  only,  and  had  given  notice  to  the  holder,  to 
sue  the  principal,  tmder  the  Acts  of  1826  and  1831,  and  that  the 
plaintiff  had  granted  the  principal  unreasonable  indulgence,  until 
he  became  insolvent. 

The  defendant  introduced  the  evidence  of  A.  J.  Bessant,  the 
Cashier  of  the  Bank,  who  swore,  that  on  the  19th  Sept.  1840,  he 
received  a  letter  from  Messrs.  Mumford  &  Tyson,  of  which  the 
foUovdng  is  an  extract : 

"  We  wish  you  at  once  to  proceed  to  the  collection  of  our  note 
against  Mr.  Thos.  Butler  King ;  as  we  will  not  hold  ourselves 
responsible  for  our  indorsement,  unless  suit  shall  have  been  insti- 
tuted in  the  time  prescribed  by  law.     This  notice  we  should  have 
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given  you  twelve  months  ago,  but  did  not  know  that  it  was  ne- 
cessary." 

That  in  consequence  of  this  notice,  on  the  24th  Sept.  1840,  he 
notified  Mr.  King  of  the  fact,  adding,  "  I  am  directed  to  say,  if  it 
is  inconvenient  for  you  to  pay  it  at  this  time,  with  another  indor- 
fier,  our  Bank  will  renew  for  90  days.** 

That,  about  29th  Oct.  1840,  he  commenced  suit  against  Mr. 
King,  in  Glynn  Superior  Court,  in  time  for  the  November  term 
thereof,  and  forwarded  the  papers  to  the  Clerk  of  said  County,  to 
be  placed  in  the  hands  of  the  Sheriff,  for  service,  which  he  was 
informed  the  Sheriff  failed  to  do.  The  papers  were  afterwards 
returned  to  him,  when  he  altered  them,  and  made  them  returna- 
ble to  the  Spring  term  of  the  Court. 

The  defendant  also  introduced  an  exemplification  of  the  pro- 
ceedings in  the  suit  of  The  Bank  vs.  T.  B.  Kingt  by  which  it  ap- 
peared, that  suit  was  commenced  to  the  April  Term,  1841.  The 
process  was  dated  29th  Oct.  1840. 

The  plaintiff  introduced  the  original  papers,  showing  that  the 
process  was  originally  returnable  to  the  Nov.  Term,  1840«  and 
was  changed  to  April  Term,  1841. 

The  defendant  also  introduced  the  depositions  of  Edmund  At- 
kinson, who  swore,  **  I  have  some  knowledge  of  said  promissory 
note ;  to  the  best  of  my  knowledge  and  belief,  the  practice  of  the 
Bank  was  to  require  notes  to  be  signed  by  indorsers,  on  the  in- 
side, under  the  name  of  the  drawer,  as  weU  as  on  the  back,  as  I 
have  uniformly  done  in  my  own  case,  in  indorsing  notes  to  the 
said  Bank ;  and  Mrith  regard  to  the  note  in  dispute,  in  the  present 
case,  I  know  that  the  indorsers,  Mumford  &  Tyson,  signed  as 
indorsers  on  the  inside,  under  the  drawer,  because  I  informed 
them  that  the  practice  of  the  Bank  required  that  it  should  be  so 
signed ;  and  I  know  that  said  Mumford  &  Tyson  signed  simply 
as  indorsers.  I  was  a  Director  in  the  said  Bank,  but  for  what 
length  of  time  I  do  not  recollect.  So  far  as  I  know,  said  Bank 
never  did  regard  said  notes  in  any  other  light  than  indorsed ; 
and  I  was  in  one  instance  served  with  notice  of  protest  of  one  of 
said  notes,  as  indorser." 

Several  letters  were  also  in  evidence,  from  the  Cashier  to  Mr. 
T.  Butler  King,  and  also  to  Mumford  &  Tyson — ^in  all  of  which 
the  note  is  spoken  of  as  the  note  of  Mr.  King,  indorsed  by  Mum- 
ford &;  Tyson. 
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It  was  in  evidence  that  the  money,  upon  the  negotiation  of  said 
note,  was  paid  to  Mnmford  Sc  Tyson. 

The  Jury  found  for  the  plaintiff,  and  an  appeal  being  entered f 
a  verdict  was  rendered  for  the  defendant.  A  motion  was  made 
for  a  new  trial,  which  was  granted  by  Hon.  Charles  S.  Henry ; 
and  on  the  19th  Nov.  1847,  a  verdict  was  taken,  by  consent,  for 
the  defendant,  without  prejudice  or  benefit  to  either  party,  and 
an  order  entered  on  the  minutes,  allowing  plaintiff's  counsel  to 
move  for  a  new  trial,  before  His  Honor,  Judge  Fleming,  at  Cham^ 
bens. 

Under  which  order,  a  motion  was  made  for  a  new  trial,  upon 
the  following  grounds : 

1st.  Because  the  defendants  are  joint  and  several  makers  of 
the  note  sued  upon,  and  cannot  be  regarded  as  securities,  under 
the  evidence ;  and  therefore,  do  not  come  within  the  provisions 
of  the  Acts  of  the  Legislature,  passed  on  26th  Dec.  1826,  and  the 
Amendatory  Act,  passed  26th  Dec.  1831,  defining  the  liability  of 
indorsers. 

2nd.  Because  the  Court  erred  in  admitting  any  testimony  to 
explain  the  character  of  the  note,  or  the  o}?ligations  of  the  parties 
thereto. 

3d.  Because,  if  the  defendants  are  regarded  as  indorsers*or  se^ 
curitieSf  they  are  not  entitled  to  the  benefit  of  said  Acts,  as  they 
have  fiuled  to  give  the  necessary  and  proper  notice  to  the  plain* 
tiffi 

4th.  Because,  if  any  notice  was  given,  the  plaintiff  did  comply 
with  the  requirements  of  said  Acts,  qls  proved  by  defendant's  own 
witness. 

5th.  Because  the  Court  erred  in  permitting  testimony  to  be  in* 
troduced  by  defendants,  contradicting  their  own  witness. 

6th«  That  the  defendants  are  not  entitled  to  the  benefit  of  the 
Acts  of  the  Legislature,  mentioned  in  the  first  ground. 

The  Court  overruled  the  motion  on  all  the  grounds,  and  this 
decision  is  alleged  to  be  erroneous. 

S.  Cohen,  for  plaintiff  in  error,  urged— 

Ist.  That  the  defendants  arc  joint  and  several  makers  of  the 
note  sued  upon,  and  cannot  be  regarded  as  securities,  under  the 
evidence,  and  therefore  do  not  come  within  the  provisions  of  the 


48       SUPREME  COURT  OF  GEORGIA. 

The  Bank  of  St.  Marys  vs.  Mumford  &  Tyson. 

Act  of  the  LegiBlature,  passed  26th  December,  1826,  and  the 
amendatory  Act,  passed  26th  Dec.  1831,  defining  the  liabilities  of 
indorsers.  Chitty  on  Bills,  433.  Hunt  vs.  Adams,  5  Mass,  358. 
Hemmingway  vs.  Stone,  7  Mass.  58.  Story  on  Prom.  Notes,  sec. 
57,  58.     Prince,  461,  462,  470,  471. 

2d.  That  the  Court  erred  in  admitting  any  testimony,  to  ex- 
plain the  character  of  the  note,  or  the  obligations  of  the  parties 
thereto.  Bank  of  tJie  U.  S.  i^s.  Dunn,  6  Peters,  51,  59.  CoUims 
vs.  Everett,  4  Ga.  Rep.  266.     Stuhbs  vs.  Goodall,  4  Ga.Rep.  106. 

3d.  That  if  defendants  are  regarded  as  indorsers  or  securities, 
they  are  not  entitled  to  the  benefit  of  said  Acts,  as  they  &iled  to 
give  t}\fi  necessary  and  proper  notice  to  the  plaintiff.   Prince,  473. 

4th.  That  if  any  notice  was  given,  plaintiff  did  comply  with  the 
requirements  of  said  Acts,  as  proved  by  defendant's  own  witness. 
Peake's  Ev.  259.  Gould's  PI.  173,  note  1.  Burdick  vs.  Green,  18 
John.  14,  20.  Hogan  vs.  Cuyler,  8  Cowen,  203,  205.  Hotchkiss, 
547,  548.  Bunker  vs.  Shed,  8  Metcalf,  150.  Gardner  vs.  Webber, 
17  Pick.  407,  412. 

5th.  That  the  Court  erred  in  permitting  testimony  to  be  intro- 
duced by  defendant,  contradicting  their  own  witness. 

6th.  That  defendants  are  not  entitled  to  the  benefit  of  the  Acts 
mentioned  in  the  first  point.     Prince,  461,  462,  470,  471. 

Levi  S.  DeLyon  and  Wm.  Law,  for  defendants  in  error,  con- 
tended— 

1st.  Parol  evidence  was  admissible,  to  show  that  the  defend- 
ants, though  joint  makers,  were  in  fact  sureties. 

The  English  authorities  are  conflicting,  but  the  weight  is  with 
this  position.  5  Taunt.  192.  10  B.  Sf  C.  578.  1  Wheat.  Selw. 
326.     8  Taunt.  737.     Holt,  84.     1  Mood.  4-  Rob.  58. 

2d.  In  America,  the  weight  of  authority  is  with  this  position. 

Cited  and  commented  on — 1  Gall.  33.  7  John.  337.  1  McC* 
Ch.  461.    3  Ohio,  33.    4  N.  H.  221.     5  Ala.  451.     10  Peters,  257. 

3d.  The  Statute  authorizes  the  Court  to  exercise  a  kind  of 
equitable  jurisdiction  in  these  cases.     Prince,  447. 

As  to  the  notice,  they  contended — 

1st.  Notice  to  the  agent,  is  notice  to  the  principal.  Cited,  1 
Peters,  309.     Ang.  and>  Ames  on  Corp.  176. 
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2<L  The  Cashier  is  the  proper  officer  to  be  notified.  Cited,  3 
Mason,  506.     3  W/ieaL  360, 1.     12  Sergt.  Sf  Rawle,  265. 

3d.  The  Bank  had  actual  notice.  The  process  was  null  and 
void.  Prince,  420.  2  WiUon,  382,  '3,  '6.  1  Wend.  210.  5  R. 
276.  9  lb,  338.  10  lb,  420.  13  lb.  46,  404.  1  0<mn.  44.  8 
Mass.  79.     10  iV/a^^.  353. 

A  Bank  is  embraced  within  the  provisions  of  the  Act.  Cited, 
Cowper,  79.  15  John.  382.  1  Cow.  513.  1  Wash.  364.  Ang. 
and  Ames  on  Corp.  142, 147, 257.  2  Inst.  697,  703.  6  Howard,  258. 

B^  M^  Court. — ^Warner,  J.  delivering  the  opinion. 

On  the  argument  of  this  cause,  the  counsel  for  the  plaintiff  in 
error,  insisted  on  the  following  grounds  of  error,  to  the  decision 
of  the  Court  below : 

1st.  Because  the  Court  erred  in  allowing  the  defendants  to 
show,  by  parol  evidence,  that  they  were  securities  only^  to  the 
note,  there  being  no  evidence  on  the  face  of  the  note  that  they 
subscribed  their  names  thereto,  as  securities. 

2d,  Because  the  Court  erred  in  deciding  that  the  notice  to  the 
plaintiff,  to  institute  suit  on  the  note,  was  sufficient. 

3d.  Because  the  Court  erred  in  deciding  that  suit  was  not  com- 
menced within  three  months  from  the  time  of  the  notice. 

4th.  Because  the  Court  erred  in  deciding  that  a  Bank  comes 
within  the  provisions  of  the  Act  of  26th  Dec.  1826»  and  the  amen- 
datory Act  of  Dec.  1831. 

The  other  assigiunents  of  error,  made  in  the  record,  are  sub* 
stantiaUy  embraced  within  the  foregoing  exceptions.  We  will 
first  consider  the  second,  third  and  fourth  exceptions,  made  to 
the  judgment  of  the  Court  below. 

[l.J  Was  the  notice  to  the  plaintiff,  to  institute  suit  against 
King,  the  alleged  principal,  sufficient  ?  The  objection  is,  that  it 
was  directed  to  the  Cashier  of  the  Bank,  and  not  to  its  President. 
We  take  it  to  be  well  established,  both  in  Law  and  Equity,  that  no- 
tice to  an  agent,  in  relation  to  the  business  for  which  he  is  em- 
ployed, is  notice  to  the  principal  The  same  rule  applies  equally 
to  a  corporation,  as  to  a  natural  person,  hatorence  vs.  Tucker,  1 
Green.  195.  Bojnk  vs.  Whitehead,  10  Watts,  397.  The  Cashier 
of  a  Bank  is  held  put  to  the  world  as  its  general  agent,  for  the 
management  of  its  notes,  and  other  securities.  But  in  this  case,  it 
appears  from  the  record  the  Bank  acted  upon  the  notice  ad- 
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dressed  to  the  Cashier.  The  notice  bears  date  19th  Sept.  1840. 
On  the  24th  Sept.  1840,  the  Cashier  of  the  Bank  of  St.  Marys 
addressed  the  following  letter  to  Thos.  B.  King,  the  drawer  of  the 
note  :  "  Dear  Sir — I  beg  herewith  to  annex  an  extract  from  the 
letter  of  Mumford  &  Tyson,  dated  the  19th  inst.  in  reference  to 
your  note,  indorsed  by  them,  and  discounted  at  this  Bank,  by 
which  you  will  perceive  they  require  the  Bank  to  place  it  in  suit 
immediately.  I  am  directed  to  say,  if  it  is  inconvenient  for  you  to 
pay  it  at  this  time,  with  another  indorser,  our  Bmik  will  renew  for 
ninety  days."  D.  L.  Clinch  testifies — "  While  President  of  the 
Bank,  he  recollects  a  conversation  had  between  the  Cashier  and 
himseli^  relative  to  a  communication  received  from  Messrs.  Mum- 
ford  &  Tyson,  desiring  the  Bank  to  proceed  against  Mr,  King" 
The  record  not  only  shows  notice  to  the  agent  of  the  Bank,  but 
that  it  was  brought  to  the  knowledge  of  the  President,  and  acted 
on  by  the  Bank,  which  was,  in  our  judgment,  altogether  sufficient 
evidence  of  notice  to  the  plaintiff. 

[2.]  Was  the  suit  against  King  commenced  within  three  months 
from  the  date  of  the  notice  ?  The  writ  and  process  was  made  out 
by  the  plaintiff's  attorney,  and  dated  29th  October,  1840,  return- 
able to  the  then  next  November  Term  of  Glynn  Superior  Court, 
which,  by  law,  was  held  on  the  30th  day  of  November,  1840.  The 
process  was  dated  more  than  twenty  days  before  the  next  Term  of 
the  Court,  to  which  it  was  made  returnable,  but  did  not  reach  the 
Clerk  of  the  Court  in  time  to  be  placed  in  the  hands  of  the  Sher- 
iff, to  be  served  and  returned  to  the  November  Term.  There  is 
no  evidence  that  the  writ  and  process  was  ever  in  the  hands  of  the 
Clerk  of  the  Court,  before  the  sitting  of  the  Court  in  November. 
The  writ  was  afterwards  returned  to  the  plaintiff's  attorney,  who 
altered  the  process,  and  made  it  returnable  to  the  next  April  Term 
of  the  Court,  without  altering  the  date  of  the  process.  The  Judi- 
ciary Act  of  1799,  declares  that  the  Clerk  shall  annex  a  proems  to 
the  petition  of  the  plaintiff,  which  shall  be  signed  by  such  Clerk. 
Prince,  420.  We  understand  that  it  is  the  practice,  in  the  Eas- 
tern Circuit,  for  the  Clerk  to  sign  his  name  in  blank,  and  for  the 
plaintiff's  attorney  to  make  out  and  date  the  process,  which  will 
explain  the  alteration  made  by  the  plaintiff's  attorney  in  this  case, 
without  its  ever  having  been  filed  in  the  Clerk's  office.  The  writ 
and  process,  in  this  case,  was  made  out  and  dated  by  the  plaintiff's 
attorney,  more  than  twenty  days  before  the  term  of  the.  Court  to 
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which  it  was  made  returnable,  but  was  not  filed  in  the  Clerk's 
Office  in  time  for  that  Court.  The  process  was  then  altered  by 
the  plaintiff's  attorney,  and  made  returnable  to  the  next  April 
Term  of  Glynn  Superior  Court ;  and  the  question  is,  whetlier  this 
can  be  considered  as  the  commencement  of  a  suit,  as  provided  by 
the  Judiciary  Act  of  1799.  That  Act  contemplates,  that  all  pro- 
cess sued  out  twenty  days  before  the  sitting  of  the  next  term  of 
the  Court,  shall  be  returnable  to  the  first  term  of  the  Court  there- 
afler.  The  Act  provides  that,  "  If  any  original  civil  process  shall 
be  taken  out,  within  twenty  days  of  the  next  Court,  the  same 
shall  be  made  returnable  to  the  next  Court,  to  be  held  after  the 
expiration  of  the  said  twenty  days,  and  Tiot  otherwise.  And  all 
process  issued,  and  returned  in  any  other  manner,  than  that  here- 
inbefore directed  shall  be,  and  the  same  is  hereby  declared  to  be 
nvll  and  void"  Prince^  421.  This  process  was  not  taken  out 
within  twenty  days  of  the  next  Superior  Court  of  Glynn  County, 
which  was  held  on  the  30th  day  of  November,  1840,  but  was  ta- 
ken out  more  than  twenty  days  before  that  term  of  the  Court ; 
and  consequently,  could  not  have  been  made  returnable  to  the 
next  April  Term  of  the  Court ;  and  being  taken  out  and  returned, 
in  a  manner  not  authorized  by  the  Statute,  it  is,  in  the  imperative 
language  of  the  Act,  null  and  void. 

[3.]  Is  a  chartered  Bank  embraced  within  the  provisions  of  the 
Act  of  1826,  and  the  amendatory  Act  of  1831  ?  The  terms  of 
the  Act,  in  our  judgment,  are  sufficiently  broad  to  embrace  arti- 
ficial as  well  as  Tiatural  persons.  The  Act  of  1831  declares, 
"  That  in  every  case  which  may  hereafter  arise,  where  the  secu- 
rity or  indorser  of  any  promissory  note,  or  other  instrument,  after 
the  same  has  or  shall  become  due,  has  required  or  shall  hereafter 
require  the  holder  thereof,  to  proceed  to  collect  the  same,  and  the 
said  holder  has  not  proceeded  or  shall  not  proceed  to  do  so,  with- 
in three  months  after  such  notice  or  requisition,  the  indorser  or 
security  shall  be  no  longer  liable."  Prince,  ill.  The  Bank  of 
St.  Marys  being  the  holder  of  the  paper,  is  necessarily  embraced 
within  the  terms  of  the  Act.  Upon  all  the  foregoing  exceptions, 
our  judgment  is  unanimous,  in  affirming  the  judgment  of  the 
Court  below. 

[4.]  In  regard  to  the  admissibility  of  the  parol  evidence,  at  the 
trial,  to  show  that  the  defendants  were  securities  only,  to  the  note, 
we  are  not  unanimous  in  our  opinions ;    consequently,  I  shall 
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proceed  to  give  my  individual  reasons,  for  aiHrming  the  judgment 
below,  upon  that  ground  of  error  assigned  in  the  record. 

It  is  insisted,  for  the  plaintiff  in  error,  that  this  case  comes 
within  the  principle  of  the  cases  of  Stubbs  vs.  Goodall,  and  Col' 
lifts  vs.  Everett,  4  Ga,  R.  106,  266.  The  rejection  of  die  parol  ev- 
idence, in  both  those  cases,  was  based  upon  the  general  doctrine 
of  the  Law  Merchant,  wholly  independent  of  our  State  legislation. 
But  in  the  view  which  I  take  of  the  questions  settled, in  the  cases 
of  Stubbs  vs.  Goodall  and  Collins  vs.  Everett,  with  regard  to  the 
admissibility  of  parol  evidence,  upon  the  general  principles  of  the 
Law  Merchant,  they  do  not  stand  in  my  way  in  this  case. 

The  parol  evidence  offered  in  Stubbs  vs.  Goodall,  was  for  the 
purpose  of  showing  that  a  note,  not  payable  on  its  face  to  a  char- 
tered Bank,  was  intended  by  the  contracting  parties,  to  be  nego* 
tiated  at  a  chartered  Bank,  and  thereby  discharge  the  defendant 
as  indorser,  for  want  of  demand  and  notice.  The  evidence  of- 
fered, went  to  change  the  legal  character  of  the  contract,  and  the 
legal  liability  of  the  defendant  under  it,  in  its  inception — to  change 
his  absolute  liability  on  the  face  of  the  paper,  into  a  conditional 
one.  In  Collins  vs.  Everett,  we  ruled,  that  according  to  the  Law 
Merchant,  Collins  was  liable,  on  the  paper,  as  second  indorser, 
and  that  parol  evidence  was  inadmissible,  to  alter  or  change  his 
legal  liability  under  the  contract,  as  it  appeared  on  the  face  of 
the  paper.  In  that  case,  we  said — "  The  legal  import  of  this  in- 
strument, is  to  make  Collins  a  second  indorser,  with  secondary  li- 
ability, according  to  the  Common  Law,  upon  presentment  for  pay- 
ment a^d  notice,  and  with  the  right  of  going  upon  a  previous  in- 
dorser, if  any,  in  the  event  of  his  having  the  note  to  pay.  The  ef» 
feet  of  the  parol  testimony,  is  to  change  altogether  this  itf^Hfrt, 
and  to  make  Collins  primarily  liable,  as  an  original  promisor — to 
substitute  a  new  contract,  in  short.  The  writing  is  the  evidence 
of  the  contract.  If  that  is  plain — ^if  from  that  the  meaning  of  the 
parties  is  fairly  deducible,  it  must  stand ;  the  law  will  not  make 
for  them  a  new  contract."  In  both  cases,  the  parol  evidence  was 
rejected,  because  it  went  to  alter  and  change  the  original  charac^ 
ter  and  legal  obligation  of  the  contract ;  in  other  words,  to  subsH- 
tute  a  new  contract.  Does  the  parol  evidence  offered  in  this  case, 
to  show  the  defendants  were  securities,  alter  or  change  the  origi- 
nal character  f^ike  contract,  or  the  obligations  of  the  parties  to  it  f 
By  the  terms  of  the  contract,  as  it  appears  on  the  face  of  the  pa- 
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per,  the  defendants  are  joint  and  several  promisors  to  the  plain- 
tiff. When  it  is  established  by  the  evidence  that  the^lefendants 
are  securities,  are  they  not  still  joint  and  several  promisors  with 
the  principal  maker,  and  in  all  respects  liable  to  the  plaintiff  as 
such  1  Being  securities  for  the  principal  maker,  does  not,  in  any 
manner,  alter  or  change  their  legal  liability  or  obligation  to  the 
plaintiff'^  on  the  original  contract^  as  joint  promisors  ttith  the  prin- 
cipal maker.  The  parol  evidence  oflered,  does  not  substitute  any 
new  contract  for  the  written  one,  nor  alter  or  change  the  legal  li- 
abilities of  the  contracting  parties  thereto.  The  parties  are  still 
bound  by  the  contract,  as  they  originally  contracted  to  be  bound y 
and  hence,  in  my  judgment,  this  case  is  clearly  distinjruishable 
from  the  cases  of  Stubbs  vs,  Goodall  and  Collins  vs.  Everett,  In 
Alabama  and  New  Hampshire,  it  is  held  that  a  maker  of  a  note, 
who  signs  as  security,  although  such  fact  does  not  appear  on  the 
face  of  the  paper,  may  show,  by  extrinsic  evidence,  that  he  is  se- 
curity. Crrafton  Bank  vs,  Kent,  4  N.  II,  R,  221,  Pollard  vs, 
StanUm,  6  Ala.  R,  451.  But  suppose  I  am  mistaken  with  regard 
to  the  admissibility  of  the  parol  evidence,  to  show  that  a  defen- 
dant is  security  to  a  note,  upon  the  general  principles  of  the  Law 
Merchant,  as  ruled  in  Stubbs  vs.  Goodall,  and  Collins  vs,  Everett, 
yet,  when  I  take  into  consideration  our  own  legislative  enact- 
ments, on  the  subject  of  securities,  I  can  entertain  no  doubt  that 
the  evidence  is  admissible.  The  Act  of  20th  December,  1826, 
was  enacted  for  the  purpose  oi protecting  the  securities  on  bond, 
note  or  other  contract.  The  4th  section  of  the  Act  provides — 
"  When  any  person  or  persons  hath  heretofore,  or  shall  hereafler, 
become  bail  on  recognizance,  or  security  on  bond,  note  or.  other 
contract,  and  shall  be  sued  thereon,  it  shall  and  may  be  lawful 
for  such  bail  or  security,  on  the  trial  of  such  case,  to  make  special 
dtfeitce  ;  and  in  case  it  should  appear  to  the  Court,  that  one  or 
more  of  the  defendants  is  or  are  securities  only,  and  not  interest- 
ed in  the  consideration  of  the  contract  sued  on,  then,  and  in  such 
case,  verdict  and  judgment  shall  be  entered  accordingly,  and  fur- 
ther proceedings  had,  and  privileges  exercised,  as  hereinbefore 
prescribed,  in  behalf  of  the  other  securities ;  prorided,  the  plaintiff 
shall  not  be  delayed,  by  any  dispute  which  may  arise  between 
the  defendants,"  &c.  The  6th  section  of  the  Act  provides,  that 
when  any  security  to  any  note,  bond  or  obligation,' shall  subscribe 
himself  as  seeurity  thereto,  it  shall  be  good  evidence  of  his  being 
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such,  and  the  plaintiff  shall  sue  out  process  against  him,  accord- 
ingly. PrincCy  4G1.  During  the  same  session  of  the  Legisla- 
ture, another  Act  was  passed,  for  the  protection  of  securities, 
which  was  amended  by  the  Act  of  1S31,  requiring  the  holder  of 
the  note  to  collect  the  same,  within  three  months  after  notice  to 
that  effect,  by  the  security.  Prince,  462.  But  it  is  said,  that  the 
Act  of  20th  December,  1S2G,  only  authorized  the  security  to 
make  special  defence,  and  show  he  was  security,  so  as  to  enable 
him  to  control  the  judgment  against  his  principal.  \ATiether  the 
Legislature  intended  to  limit  the  introduction  of  the  parol  evi- 
dence to  that  special  object,  I  will  not  pretend  to  say.  It  is  suffi- 
cient for  my  purpose,  that  it  is  an  express  declaration  of  the  legisHo' 
tire  will,  in  favor  of  the  admission  of  parol  testimony,  to  show  that 
a  defendant  is  security  only,  when  sued  upon  a  note  or  other  con- 
tract. The  admisfihility  of  the  parol  evidence  is  the  question — ^not 
the  objects  to  be  accomplished  by  its  admission.  The  object  of 
the  Act  of  20th  December,  1826,  as  well  as  the  Act  of  26th  De- 
cember, 1826,  and  the  amendatory  Act  of  1831,  was  for  the  ben- 
efit Qjid  2>rot€ction  of  securities.  Take  all  the  Acts  together,  and 
construe  them  as  one  Apt,  for  the  purpose  of  giving  effect  to  the 
declared  intention  of  the  Legislature,  and  can  it  be  doubted  that 
when  a  security  is  sued  upon  a  promissory  note,  and  desires  to 
avail  himself  of  the  protection  afforded  by  the  Act  of  26th  Decem- 
ber, 1826,  and  the  amendatory  Act  of  1831,  against  the  laches  or 
negligence  of  the  holder,  he  could  make  special  defence,  and  show 
by  parol  evidence,  that  he  was  security,  so  as  to  enable  him  to  re- 
ceive the  benefit  and  protection,  as  such  security,  which  the  Acts 
of  the  General  Assembly  secure  to  him  ?  I  cannot  for  a  moment 
believe  that  the  Legislature  intended  that  a  security  who  had  re- 
quired the  holder  of  the  note  to  proceed  to  collect  it  out  of  the 
principal  maker,  but  who  had  failed  to  do  so,  until  after  three 
months  had  expired,  should  be  driven  into  a  Court  of  Equity,  to 
obtain  the  protection  given  him  by  the  Statute.  When  the  Act  of 
26th  December,  1826,  and  the  amendatory  Act  of  1831  were 
passed,  requiring  suit  to  be  instituted  within  three  months  from 
the  date  of  the  requisition  by  the  security,  the  Legislature  must 
have  been  aware  of  the  provision  made  in  the  Act  of  20th  De- 
cember, 1826,  allowing  the  security  to  make  special  defence,  and 
to  show  upon  the  trial,  he  was  security  only  to  the  contract.  The 
object  of  the  Legislature  was  not  exclusively  to  protect  the  secu- 
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rity  against  his  principal,  but  to  protect  him  also  ai^-iinst  the  lacJtrs 
of  the  holder  of  the  note  ;  and  by  construinc^  all  the  Acts  togolli- 
er,  as  one  Act,  for  the  relief  and  protect'ton  of  pecurities,  I  am 
clearly  of  opinion,  the  parol  evidence  was  admissible,  to  show  the 
defendants  were  securities,  they  having  specially  pleadtul  that  fact 
in  their  answer.  In  addition  to  the  Acts  already  cited,  we  have 
another  Statute,  passed  in  1831,  which  authorizes  the  securities, 
even  when  they  have  failed  to  make  special  deftmce  at  the  trial, 
as  provided  by  the  Act  of  20th  December,  1826,  and  judgment 
has  been  rendered  against  them  as  pnncijyah,  to  show  by  parol, 
that  they  were  securities  only,  to  the  original  contract,  so  as  to  en- 
able them  to  control  the  judgment  against  their  principal.  Prince^ 
470.  We  are  told,  however,  that  when  the  defendants  signed  the 
note,  their  names  appeared  on  the  face  of  it  as  principal s^  and  that 
the  effect  of  the  parol  evidence,  is  to  defeat  the  plaintiff's  right  to 
recover,  inasmuch  as  it  lays  the  foundation  to  make  the  defend- 
ant's notice  to  sue  available.  It  is  true,  the  evidence  that  the  de- 
fendants were  securities  to  the  note,  in  connection  with  other 
facts  proved  at  the  trial,  does  destroy  the  plaintiff* 's  remedy  to  re- 
cover on  it,  as  against  them.  The  plaintiff*  who  contracted  with 
the  defendants,  knew  they  were  securities,  and  he  must  bo  pre- 
sumed to  know,  that  if  he  did  not  sue  the  principal  maker,  within 
three  months  after  notice  to  do  so,  by  the  securities,  they  would 
be  discharged.  Both  parties  must  be  presumed  to  have  entered 
into  the  contract,  with  reference  to  the  law  governing  it.  The 
defence  set  up  by  the  defendants,  does  not,  in  any  manner,  affect 
the  constructiorit  or  original  obligation  of  the  contract ;  it  only  af- 
fects the  plaintiflT's  remedy  to  enforce  that  contract.  The  plain- 
tiff has  lost  his  remedy  on  the  contract,  by  hb  own  negligence. 
He  has  omitted  to  do  what  the  law  required  him  to  do,  when  no- 
tified to  sue  the  principal  maker  of  the  note,  and  which  duty  the  law 
obliged  him  to  perform,  to  secure  his  remedy,  when  the  contract 
was  made.  The  law  declared  to  him,  when  the  defendants  signed 
the  notes,  (he  knowing  they  were  securities,)  that  when  the  note 
became  due,  they  had  the  right  to  notify  him  to  sue  the  principal 
maker ;  and  if  he  omitted  to  do  so  within  three  months,  his  reme- 
dy against  them  would  be  gone.  The  contract  itself,  is  not  in 
any  degree,  impaired  by  the  parol  evidence,  as  I  have  before  en- 
deavored to  establish  ;  and  the  plaintiff's  remedy  against  the  de- 
fendants, as  securities,  was  perfect,  until  the  expiration  of  the 
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three  months  after  the  notice,  when,  by  his  own  laches,  he  lost  it, 
as  he  knew  he  would  do  under  the  law,  when  he  made  the  con- 
tract ;  as  much  so  as  if  he  had  lost  his  remedy  by  the  Statute  of 
Limitations,  in  not  suing  within  six  years  from  the  time  the  note 
became  due.  The  evidence,  then,  does  not  impair  or  defeat  any 
of  the  plaintiff's  rights,  as  growing  out  of  the  contract  itself ;  but 
it  establishes  a  fact  which  was  well  known  to  the  plaintiff,  at  the 
time  the  contract  was  made,  and  which,  taken  in  connection  with 
the  other  fact,  that  he  neglected  to  sue  within  the  time  prescribed 
by  law,  after  notice  to  do  so,  defeats  his  remedy  against  the  de- 
fendants. It  is  conceded  that  the  parol  evidence  would  be  admis- 
sible in  a  Court  of  Equity,  if  the  defendants  were  seeking  relief 
in  that  Court.  But  why  compel  securities  to  go  into  that  Court, 
when  the  same  relief  can  be  had  in  a  Court  of  Law,  the  more  es- 
pecially as  the  Legislature  have  taken  some  pains  to  provide  for 
the  relief  wid  protection  of  securities,  in  our  Common  Law  Courts  1 
In  Beall  vs.  The  Ex'rs  of  Fox,  (4  Ga,  R.  404,)  we  held  that  the 
Superior  Courts  in  this  State,  are  empowered  to  exercise  general 
Equity  jurisdiction,  in  all  cases  where  a  Common  Law  remedy  is 
not  adcquatCy  and  that  the  Equity  jurisdiction  was  not  limited  to 
certain  specified  objects,  as  insisted  on  in  that  case.  The  General 
Assembly,  in  the  year  1820,  after  reciting  the  53d  section  of  the 
Judiciary  Act  of  1799,  which  declares  that  the  Superior  Courts, 
in  the  several  Counties,  shall  exercise  the  powers  of  a  Court  of 
Equity  in  aU  cases  where  a  (Jommon  Law  remedy  is  not  adequate, 
&c.  enacted,  "  That  from  and  after  the  passing  of  this  Act, 
whenever  any  of  the  cases  enumerated  in  the  before  recited  sec- 
tion, a  plaintiff  or  complainant  shall  conceive  that  he,  she  or  they 
can  establish  his,  her  oi  their  claim,  without  resorting  to  the  con- 
science  of  the  defendant,  it  shall  and  may  be  lawful  for  every  such 
plaintiff  or  compleunant  to  institute  his,  her  or  their  action  upon 
the  Common  Law  side  gf  the  Court,  and  shall  not  be  held'  to 
proceed,  with  thejbnns  of  Equity ,  any  law  or  usage  to  the  contra- 
ry, notwithstanding."  Prince,  447.  If  the  remedy,  for  the  pro- 
tection of  the  defendants,  as  securities,  was  not  adequate  in  the 
Common  Law  Court,  then,  their  case  is  embraced  by  the  Act  of 
1820,  provided  they  were  plaintiffs  or  complainants ;  for  cases  in 
which  a  Common  Law  remedy  is  not  adequate,  are  enumerated  in 
the  53d  section  of  the  Judiciary  Act  of  1799.  There  are  doubt- 
less many  cases  which  may  be  presented,  in  which  a  Common 
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Law  Court  could  not  afford  an  adequate  remedy — as  where  terms 
are  to  be  imposed  on  the  parties,  by  the  special  decree  of  the 
Court.  There  is  not,  however,  any  such  difficulty  in  this  case  ; 
a  Court  of  Law  is  as  competent  to  afford  relief  and  protection  to 
the  aecurities,  as  a  Court  of  Equity,  and  the  only  reason  urged 
for  compelling  the  defendants  to  resort  to  a  Court  of  Equity,  is 
to  enable  them  to  obtain  the  parol  evidence  that  they  were  securi' 
ties  only,  I  have  cited  the  Act  of  1820,  for  the  purpose  of 
strengthening  the  e\'idence,  which  I  think  is  indelibly  stamped 
on  the  &ce  of  our  legislative  enactments,  that  securities  on  bonds, 
notes  or  other  contracts,  may  have  the  relief  and  protection  ex- 
pressly given  to  them  by  Statute,  in  the  Common  Law  Court,  in 
as  fiill  and  ample  manner  as  they  could  in  a  Court  of  Equity, 
and  that  it  is  not  nepessary  for  them  to  resort  to  the  latter  Court, 
to  enable  them  to  show,  by  parol  evidence,  that  they  were  sccuri- 
ties*  The  whole  drifb  and  policy  of  our  State  legislation,  looks 
the  other  way,  and  I  will  add,  the  reason  of  it  too.  Let  the  judg- 
ment of  the  Court  below  be  affirmed. 

Lumpkin,  J.  concurring. 

As  there  is  no  labor  I  perform  so  grudgingly,  as  writing  out  a 
dissenting  opinion,  I  shall  be  as  brief  as  a  sense  of  duty  will  per- 
mit, restricting  myself  entirely  to  the  single  point  respecting 
which  the  Court  disagree. 

The  Bank  of  St.  Marys  brought  an  action  of  assumpsit  in  the 
Superior  Court  of  Wayne  County,  against  Mumford  &  Tyson, 
on  the  following  note  :  "  Ninety  days  af^er  date,  I  promise  to  pay 
to  the  order  of  Mumford  &;  Tyson,  at  the  Bank  of  St.  Marys,  one 
thousand  nine  hundred  and  fourteen  dollars  and  four  cents,  value 
received,  in  renewal  of  note  for  $1,914. 

Signed,  THOS.  BUTLER  KING. 

MUMFORD  &  TYSON. 

The  defendants  pleaded  the  general  issue,  and  specially,  that 
they  had  given  notice  to  plaintiffs,  to  proceed  against  King,  the 
principal ;  that  they  failed  to  do  so  in  terms  of  the  Statute ;  and 
ou  the  contrary,  had  granted  an  unreasonable  indulgence  to  the 
maker  of  the  note,  until  he  became  insolvent ;  that  they  signed 
the  note  as  securities  only,  &c. 

[4.]  The  question  is,  can  the  defendants,  in  a  Court  of  Law, 
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prove  by  parol  testimony,  that  although  joint  makers,  in  point  of 
fact  they  were  sureties  only  ? 

It  occurs  to  me,  that  there  is  a  preliminary  point  to  be  settled 
first,  and  that  upon  the  decision  of  that,  this  question  turns — ^viz  : 
whether  the  defendants,  admitting  that  they  are  sureties  only, 
come  within  the  provisions  of  the  Act  of  the  Legislature,  passed 
26th  December,  1826,  and  the  amendatory  Act  of  26th  Decem- 
ber,  1831,  defining  the  liability  of  indorsers  and  securities  to 
promissory  notes,  and  other  instruments  1  The  first  of  these 
Acts  declares,  that ''  Any  security  or  indorser,  may,  whenever  he 
thinks  proper,  after  the  note  or  instrument  becomes  due,  require 
the  holder  to  proceed  to  collect  the  same ;  and  if  he  should  fail 
to  do  so  within  three  months,  the  indorser  or  security  shaU  be  no 
longer  liable."  Prince,  462.  The  other  provides,  **  That  in  «?- 
ery  case  which  may  hereafter  arise,  where  the  security  or  indorser 
of  any  promissory  note,  or  other  instrument,  after  the  same  has 
or  shall  become  due,  has  required,  or  shall  hereafter  require,  the 
holder  thereof  to  proceed  to  collect  the  same,  and  the  said  holder 
has  not  proceeded,  or  shall  not  proceed  to  do  so,  within  three 
months  after  such  notice  or  requisition,  the  indorser  or  security 
shall  be  no  longer  liable."     Prince,  471. 

I  ask,  what  securities  are  embraced  in  these  remedial  Statutes  ? 
Is  it  all  who  are  so  in/act,  or  only  such  as  appear  to  be  securi- 
ties, from  the  form  of  the  contract  ?  If  the  former,  then  the  tes- 
timony was  admissible.  If  the  latter,  it  should  have  been  exclu- 
ded. But  can  it  be  supposed  for  a  moment,  that  the  Legislature 
intended  to  limit  the  provisions  of  these  most  salutary  enactments, 
in  behalf  of  a  highly  favored  class  of  persons,  to  those  only  who, 
from  the  form  of  the  contract,  the  law  made  securities  ?  Such  a 
construction  would  be  to  emasculate  these  Acts  of  three-fourths  or 
more,  of  their  efficacy.  Besides,  it  is  to  disregard  the  plain  and 
obvious  language  of  the  law  itself.  It  declares  that  any  security, 
in  every  case  which  may  arise,  shall  be  entitled  to  this  relief.  By 
what  right  shall  we  undertake  to  circumscribe  its  beneficent  pro- 
visions to  a  particular  class  or  description  of  securities  ? 

But  to  show  that  no  narrow-minded  policy  of  this  sort  influ- 
enced the  mind  of  the  Legislature,  look  to  analogous  Statutes, 
passed  at  the  same  time,  and  upon  the  same  subject-matter, 
to-wit :  the  protection  and  relief  of  indorsers  and  securities. 
They  declare,  that  when  any  security  to  any  not€y  bond  or  obli- 
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gation,  shall  subscribe  himself  as  such,  such  statement  appended 
to  his  name,  shall  be  held  and  taken  as  good  evidence  of  his  being 
secunty,  and  the  plaintiff  shall  sue  out  original  and  mesne  pro- 
cess  against  him  accordingly.  That  when  it  does  not  appear  up- 
on the  face  of  the  paper  itself,  nevertheless,  special  defence 
may  be  made  at  the  trial,  to  that  effect,  and  the  fact  established. 
And  further  still ;  that  where  securities  fail  to  avail  themselves 
of  this  defence,  and  judgment  has  been  rendered  against  them, 
and  they  have  been  compelled  to  pay  off  the  execution,  they  may 
yet  get  the  control  of  the^.^o,  in  order  to  remunerate  themselves 
out  of  the  principal,  provided  it  shall  be  made  satisfactorily  to  ap- 
pear, that  they  were  bonajide  securities  only,  upon  the  original 
contract,  which  was  the  foundation  of  the  suit. 

Shall  it  be  said  that  these  Acts  relate  to  controversies  between 
securities  and  principals,  and  not  between  securities  and  holders  1 
I  might  concede  this,  and  how  stands  the  argument  then  ?  Why, 
that  the  Legislature  has  allowed  securities,  of  every  sort,  without 
regard  to  the  form  of  the  contract — aU  who  are  such  in  Jactf 
whether  the  evidence  of  it  be  upon  the  face  of  the  paper  or  not 
at  any  time,  to  establish  the  true  relation  they  sustain  to  the  con- 
tract, with  a  view  to  indemnify  themselves  against  the  principal ; 
and  that  parol  proof  is  competent  in  a  proceeding  at  Law,  for  this 
purpose  ;  but  as  between  the  security  and  creditor,  or  holder  of 
the  note,  no  such  relief  was  contemplated.  It  does  seem  to  me, 
with  the  most  profound  respect  for  the  advocates  of  this  doctrine, 
that  the  mere  statement  of  it  carries  its  refutation. 

But  how  stands  this  question,  independent  of  our  Statute  ? 
Judge  Story  says — "  That  if  a  creditor  does  any  act,  injurious 
to  the  surety,  or  inconsistent  with  his  rights,  or  if  he  omits  to  do 
any  act,  when  required  by  the  surety,  which  his  duty  enjoins 
him  to  do,  and  the  omission  proves  injurious  to  the  surety-*in  all 
such  cases,  the  latter  wiU  be.  discharged,  and  he  may  set  up  such 
conduct,  as  a  defence  to  any  suit  brought  against  him — ^not  at 
LaWf  at  ail  events,  in  Equity"  Story's  Eq.  Jur.  §325.  And  in  a 
note  to  the  text,  he  remarks — ^^  The  proposition  is  thus  qualified, 
because,  in  a  variety  of  cases,  it  is  certainly  very  questionable, 
whether  the  defence  can  be  asserted  at  Law,  though  there  is  no 
doubt  that  it  can  be  asserted  in  all  cases  in  Equity.  It  has,  in- 
deed, been  said  by  a  learned  Court,  that  there  is  nothing  in  the 
nature  of  a  defence  by  a  surety,  to  make  it  pecnliarly  a  subject  of 
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Equity  jurisdiction  ;  and  that  whatever  would  exonerate  a  surety 
in  one  Court,  ought  to  exonerate  him  in  the  other."  Citing, 
The  People  vs.  Janssen,  7  Johns.  332.  S.  P.  2  Johns.  Ch.  554,  557. 
*<  But  the  doctrine,''  continues  the  learned  commentator,  "  does 
not  seem  to  be  universally  adopted  ;  and  certainly,  it  has  not  been 
acted  upon  in  England,  to  the  extent  which  its  terms  seem  to  im- 
port."    Citing,   Theobald  on  Principal  and  Surety ^  p.  Ill  to  138. 

Concede  then,  that  in  England  the  doctrine  is  doubtful,  as  to 
the  admissibility  of  this  defence  and  proof  at  Law,  the  weight  of 
American  authority  is  decidedly  in  its  favor. 

In  Smith  vs.  Bing,  (3  Ohio,  33,)  the  Court  say,  "  That  the  true 
relation  of  the  parties  to  the  paper,  where  the  obligation  itself  in^ 
ports  a  joint  debt,  is  universally  recognized  by  Courts  of  Justice, 
and  parol  proof  admitted  to  establish  its  existence."  Indeed,  in 
this  case,  the  principle  involved  in  the  point  before  us,  was  not 
denied  ;  counsel  insisted  merely,  that  if  the  fact  of  the  security- 
ship  did  not  appear  upon  the  obligation  itself,  it  ought  to  be 
brought  to  the  knowledge  of  the  party  by  some  other  means,  aA 
the  creditor  is  supposed  to  rely  upon  the  legal  liability  of  the 
joint  undertakers,  apparent  upon  the  face  and  character  of  the 
instrument. 

In  Smith  vs.  Truro  and  another ,  (1  McCord  Ch.  451,)  Johnton^  «/l 
in  delivering  the  opinion  of  the  Court,  says — "  It  is  a  matter  of 
common  notoriety,  that  contracts  of  this  nature  do  not  usually 
distinguish  between  the  principal  and  the  surety ;  and  that  it  may 
and  must  be  proved  by  parol,  is  a  conclusion  which  necessarily 
arises  out  of  the  numerous  cases  growing  out  of  them,  and  by  the 
numerous  rules  of  law  which  regulate  their  respective  rights. 
And  I  take  the  principle  to  be,  that  the  relationship  which  subsist* 
between  the  joint  obligors,  is  a  matter  wholly  extrinsic  of  the  written 
contract,  and  may  therefore  be  proved  by  parol,  without  any  violor- 
tion  of  the  rule  which  prohibits  the  introduction  of  parol  enidencCf  to 
contradict  or  vary  a  loritten  agreement." 

Crrajton  Bank  vs.  Thomas  Kent,  (4  N.  H.  R.  221,)  was  an  ac- 
tion of  assumpsit,  upon  the  following  promissory  note :  "  For 
value  received,  we  jointly  and  severally  promise  the  President, 
Directors  and  Company  of  the  Grafton  Bank,  to  pay  them,  or  or- 
der, five  hundred  dollars,  on  demand,  with  interest,  after  sixty 
days.  (Signed,)  AARON  HALE. 

THOMAS  KENT." 
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The  defence  set  up  on  the  trial  wat»,  that  Kent  signed  the  note  aa 
surety  only,  and  that  he  had  been  discharged  by  day  of  payment 
given  to  the  principal,  without  his  consent  or  knowledge.  To 
the  admissibility  of  the  evidence,  to  support  this  plea,  the  plaintiff 
objected,  because  it  went  to  contradict  the  note  ;  the  exact  case 
at  bar,  in  every  feature.  And  the  whole  Court  were  of  the 
opinion,  that  where  the  maker  of  a  note  does  not  appear  on  the 
face  of  the  paper,  to  be  a  surety,  he  is  to  bo  treated  and  consid- 
ered as  a  principal,  with  respect  to  all  thovse  who  have  no  notice 
of  his  real  character ;  but  that  w/iercrcr  it  is  material,  a  defendant 
fnay  shmc^  by  extrinsic  evidence,  that  he  made  the  note  as  a  surety 
only^  and  tJiat  it  was  knoum  to  the  plaintiff  thut  he  was  only  surety. 

Suppose  that  in  England  and  in  the  States,  where  some  con- 
trariety of  opinion  exists,  as  to  this  question,  there  had  been,  as 
in  Georgia,  an  express  Common  Law  remedy  given,  for  the  re- 
lief of  securities,  against  the  holders  of  promissory  notes  ;  would 
it  have  been  doubted  for  a  moment,  that  the  evidence  was  com- 
petent at  Law,  as  well  as  in  Chancery  ?  There  they  may  be 
driven  into  Equity,  because  it  is  perhaps  the  only  power  which 
can  grant  relief;  but  here  the  Statute  itself  gives  specific  and 
ample  redress.  And  wherever  this  is  the  case,  there  can  be  no 
reason  why  the  same  rules  of  evidence,  as  to  written  contracts, 
should  not  be  used  in  the  Courts  of  Common  Law,  as  in  Chan- 
cery ;  for  I  repeat,  that  it  is  for  want  of  proper  remedies  that 
parties  are  driven  into  Chancery. 

And  what  principle  is  violated,  by  showing  the  true  character 
of  one  of  the  makers,  with  a  view  to  his  exoneration  ?  Can  you 
not  prove  the  defendant  an  infant— a^^Twe  covert,  or  a  bankrupt,  in  ; 
order  to  discbarge  him  or  her,  and  that  too,  while  others  remain 
bound  ?  Why  not  also  prove  him  a  security  ?  The  evidence  does  \ 
not  go  to  afiect  the  original  contract  in  any  respect,  and  in  this  par- 
ticular, is  widely  distinguished  from  Stubbs  vs,  Goodall,  4  Ga,  R. 
106,  and  Everett  vs.  Collins,  lb.  266.  At  any  rate,  if  this  case  is  irre- 
concilable with  Goodall  and  Stubbs  there  is  some  consolation  in 
knowing  that  the  Supreme  Court  of  New  Hampshire,  one  of  the 
ablest  judicial  tribunals  in  this  or  any  other  country,  is  in  the  like 
transgression.  For  that  opinion,  as  this,  is  sustained  by  authority, 
directly  in  point  from  that  State,  as  will  be  seen  by  referring  to  it. 

But  suppose  this  question  were  doubtful,  what  direction  ought     r^^  \ 
'    '     to  be  given  to  it  by  a  Georgia  Court,  where  it  is  the  manifest  de-     ^     "^   "^ 
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sign  of  the  Legislature  to  break  down  the  wall  of  sepai-ation  be- 
tween Law  and  Equity,  and  to  suffuse  the  two  jurisdictions  1 
Why  were  the  Superior  Courts  in  this  State  clothed  with  Chan- 
cery powers  ?  The  Act  of  1799  sufficiently  answers  this  inqui- 
ry. There  were  cases  where  a  Common  Law  remedy  was  not 
adequate.  Prince,  Ut  ed,  218.  And  it  was  to  meet  this  miscbief 
tbat  Equity  jurisdiction  was  bestowed.  Is  it  not  unreasonable, 
therefore,  to  send  a  security  to  a  worse  and  more  expensive  tri- 
bunal, to  make  a  Common  Law  right  available  ? 

All  power,  whether  judicial,  political  or  ecclesiastical,  is  ag- 
gressive and  accumulative.  Crescit  eundo,  is  its  motto.  Courts 
are  not  exempt  from  this  master  principle  of  the  universe,  as  their 
history  abundantly  demonstrates.  The  jurisdiction  of  the  Court 
of  King's  Bench,  was  originally  confined  to  pleas  of  the  Crown ; 
but  now,  all  actions  are  admissible  within  its  walls,  through  the 
medium  of  a  legal  fiction,  adopted  for  the  purpose  of  enlarging 
its  authority,  that  every  person  sued,  is  in  the  custody  of  the  Mar- 
shal of  the  Court,  and  may  therefore  be  proceeded  against  for 
any  personal  cause  of  action.  The  Exchequer  has  adopted 
a  similar  course;  it  was  confined,  originally,  to  the  trial  of 
revenue  cases ;  it  has,  however,  by  means  of  another  fiction,  the 
supposition  that  every  body  sued  is  debtor  to  the  Crown,  and 
further,  that  he  cannot  pay  his  debt,  because  the  other  party  will 
not  pay  him,  opened  its  door  to  every  suitor. 

So,  too,  it  has  been  with  Equity.  It  had  its  origin  in  the  rigid- 
ity of  the  rules  and  remedies  provided  by  the  Common  Law. 
The  grant  of  Chancery  jurisdiction,  in  1799,  to  the  Superior 
Courts,  by  the  Legislature,  had  its  origin  in  the  same  cause. 
And  what  do  we  hear  in  1820  ?  Why,  a  complaint,  by  the  Leg- 
islature, that  under  the  construction  of  this  grant,  the  Equity  side 
of  the  Court  had  drawn  to  itself,  exclusively,  all  cognizance  of 
the  cases  in  said  section  enumerated,  even  where  said  cases  de- 
pend upon  afiunde  proof,  to  the  manifest  embarrassment  of  jus- 
tice in  many  cases,  and  to  the  injury  of  the  good  citizens  of  thiB 
State.  Prince f  447.  Parties  are  thereafter  authorized  to  sue,  in 
all  cases,  upon  the  Common  Law  side  of  the  Court,  whenever 
they  can  establish  their  claim,  without  resorting  to  the  conscience 
of  their  adversary.  And  to  encourage  suitors  in  this  Jorum,  it  is 
further  provided,  that  after  the  commencement  of  the  action  at 
Common  Law,  the  party  may,  at  any  time  during  the  progreas 
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of  the  Buit,  file  a  bill  for  discovery,  in  aid  of  the  action  at  Law, 
And  not  content  with  this,  by  the  Act  of  1847,  {Pamphlet  Lawi, 
p.  197,)  plaintiffs  or  defendants,  in  any  action  at  Common  Law, 
may  compel  discovery,  in  answer  to  interrogatories  merely. 

As  for  others,  let  them  do  whatever  a  sense  of  duty  to  them- 
selves and  the  country  shall  dictate.  For  myself,  I  shall  not  be 
found  fighting  to  the  water's  edge,  to  uphold  the  tottering  fabrics 
of  superannuated  systems.  I  believe  that  the  Legislature  is  only 
keeping  pace  with  the  spirit  of  improvement,  which  so  signally 
characterizes  the  age.  Conservatism  in  law,  as  in  politics,  may 
be  carried  too  far ;  it  may  dam  up  the  current  of  wholesome  and 
necessary  reform,  until  it  shall  sweep  over  all  barriers  and  re- 
straints, and  desolate,  by  its  sudden  and  irresistible  fiood,  much 
that  is  valuable. 

The  useful  arts  must  retire  before  those  which  are  more  use- 
ful. Old  dispensations  must  give  place  to  those  which  are  new 
and  better.  As  well  may  the  forest,  which  answered  its  day,  by 
refreshing  the  hunter  in  the  toilsome  chase,  complain  that  it  is  cut 
down  to  make  room  for  the  com  and  the  fruit-tree,  ap  that  Equity 
should  insist  that  the  suitor  should  enter  her  gates  alone,  for  re- 
lief, where  there  is  a  Common  Law  right  given,  and  a  Common 
Law  Court  can  do  complete  justice  to  the  parties. 

I  concur,  fully,  in  affirming  the  judgment  of  the  Court  below, 
in  admitting  the  parol  testimony,  to  show  that  the  defendants,  al- 
though inform^  joint  makers,  were  in  point  of  fact,  securities ;  and 
as  such,  upon  proper  proof  being  made,  entitled  at  Laiv,  to  the  re- 
lief furnished  by  the  Acts  of  1826  and  1831. 

Ni8B£T,  J.  dissenting. 

[5.]  I  concur  in  the  judgment  of  the  Court,  upon  all  the  points 
made  in  this  case,  except  as  to  the  admissibility  of  the  parol  evi- 
dence. The  defendants  pleaded  in  the  Court  below,  that  they  sign- 
ed this  note  as  sureties  for  Mr.  King — that  under  the  Act  of  1826, 
they  notified  the  plaintiffs  to  sue — ^that  they  failed  to  bring  suit 
within  three  months,  and  they  (defendants)  are  thereby  discharg- 
ed. The  parol  evidence  was  offered  to  support  this  plea,  and  by 
the  presiding  Judge,  admitted,  my  associates  think,  rightfully — I 
am  constrained  to  believe,  wrongfnlly.  I  assume  that  on  the  face 
of  this  note  the  defendants  are  not  sureties,  and  that  parol  evidence 
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cannot  be  admitted,  either  upon  Common  Law  principles,  or  by 
virtue  of  our  own  Statutes,  to  show  that  they  are,  and  thus  let  them 
in  to  the  benefits  of  the  2d  section  of  the  Act  of  26th  December, 
1826 ;  hccatLse  the  effect  of  sucli  testimony  would  be  to  add  to 
and  vary  the  written  contract  between  the  parties. 

I  shall  not  enter  at  large  into  the  consideration  of  the  vexed 
question  of  the  admissibility  of  parol  evidence,  where  there  is  a 
wntten  contract,  but  shall  endeavor,  briefly,  to  apply  the  general 
rule  to  the  case  before  me.    That  general  rule  is — "  Parol  endence 
is  not  admissible  to  add  to,  vary,  or  contradict  a  written  instru- 
ment."    I  have  had  occasion  to  say  before,  that  the  application  of 
the  rule  to  negotiable  paper,  ought,  in  my  poor  judgment,  to  be 
more  stringent,  than  to  instruments  of  almost  any  other  character ; 
for  reasons   founded   in  commercial  policy.     "The  liability   of 
parties  to  a  bill  of  exchange  or  promissory  note,  says  Mr,  Jus- 
tice  McLean,   in    Bank   of  the    United    States  vs,    Dunn,   baa 
been   fixed   on    certain   principles,   which    are  essential  to  the 
credit  and  circulation  of  such  paper.     These  principles  originated 
in  the  convenience  of  commercial  transactions,  and  cannot  now  be 
departed  from."     6  Peters,  58.     4  Ga.  Rep,  273.     It  is  the  in- 
terest of  every  citizen,  whether  merchant,  agriculturist,  artisan,  or 
retired  capitalist,  that  the  principles  of  the  Law  Merchant  remain 
settled.     The  rule  above  stated,  is  founded  on  the  presumption 
that  when  the  parties  to  a  contract  have  reduced  it  to  writing,  all 
previous   negotiations   and   contemporaneous    propositions   are 
merged  in  the  writing.     They  have  with  solemnity  declared  it. 
The  instrument  is,  with  all  seriousness,  made  the  evidence  of  what 
are  their  respective  rights  and  obligations.     They  send  it  out  in- 
to the  commercial  world  to  perform  its  functions,  according  to  the 
character  which  the  law,  sitting  in  judgment  upon  the  evidence 
which  they  have  furnished,  gives  to  it ;  and  according  to  no  other 
evidence.     They  have  agreed  that  the  writing  shall  be  proof  of 
their  act  and  intention — that  it  shall  be  valid  and  compulsory  on 
them.     They  thus  notify  all  who  may  become  interested  in  it,  that 
they  are  bound  by  no  stipulations  beyond  its  written  terms.     The 
policy  of  the  rule  is  avouched  in  those  inconveniences,  which  grow 
out  of  the  various  conceptions  which  diiferent  minds  may  have  of 
the  same  subject— of  the  liability  of  all  persons  to  forgetfulnesa— * 
of  passion — ^prejudice  and  peijury.     Unwritten  contracts  are  un- 
certain ;  whereas,  litera  scripta  manet. 


^ 
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My  first  proposition  is,  that  parties  to  written  contracts  are  to 
be  held  as  contracting  in  reference  to  the  general  law  of  the  land. 
Thus,  where  one  makes  a  promissory  note,  he  is  to  be  held  as  ma- 
king it,  subject  to  that  kind  of  liability  which  the  law  casts  upon 
makers  ;  and  the  payee  receives  it,  vested  with  all  the  rights  which 
the  law  gives  to  payees. 

My  second  proposition  is,  that  where  parties  have  clearly  ex- 
pressed their  meaning  in  writing,  and  the  law  gives  to  such  writing 
a  fixed  and  determinate  character,  that  is  to  say,  fixes  the  rights 
and  liabilities  of  the  parties  on  the  face  of  their  own  instrument,  it 
is  a  contract  which  can  in  no  respect  be  added  to,  varied*  or  con- 
tradicted by  parol  evidence.  The  exposition  which  the  law  gives 
to  the  wnting»  is  the  contract;  and  that  exposition  is  the  rule  and 
meanore  of  the  liabilities  and  rights  of  the  parties*  In  all  such  ca- 
ses, the  holder  can  have  nothing,  and  the  maker  be  bound  to  noth- 
ing, which,  according  to  settled  principles,  are  not  deduciblo 
from  the  written  instniment,  and  the  application  of  these  settled 
principles  to  the  instrument,  belongs  to  the  Courts. 

I  apply  these  propositions  to  the  note  in  this  case.    It  is  in  the 
fi>Ilowing  words  and  figures : 
$1953^/^  MoNTiCELLO,  10th  May,  1838. 

Ninety  days  after  date,  I  promise  to  pay  to  the  order  of  Mum- 
fi)id  &  Tyson,  at  the  Bank  of  St.  Marys,  one  thousand  nine  hun- 
dred and  fifty-three  dollars  and  four  cents,  for  value  received, 
in  renewal  of  note,'  for  $1914. 

(Signed,)  THOMAS  BUTLER  KING. 

MUMFORD  &  TYSON. 

Indorsed,  **  Mumford  &  Ttson." 

The  suit  was  brought  by  the  Bank  of  St.  Marys  against  Mum- 
ford  &  Tyson,  not  as  indorsers,  but  as  makers  of  this  note.  The 
plaintiiT  sought  to  hold  them  liable,  as  original,  unconditional  un- 
dertakers to  pay—- the  plea  and  the  evidence  by  parol,  to  support 
it,  sou^t  to  make  them  sureties  for  Mr.  King,  and  by  the  Act  of 
1826,  conditionally  liable — that  is  to  say,  not  liable  at  all,  if  upon 
notice  to  do  so,  the  plaintiff  fidled  to  sue  Mr.  King  within  three 
months. 

Now,  what  is  the  legal  effect  of  this  paper  ?  There  is  nothing 
peculiar  in  it*-nothing  unknown  to  the  Commercial  Law.  It  va- 
ries firom  &e  usual  mode  of  making  notes,  in  this,  that  the  parties, 
being  more  than  one,  in  its  body  say  IpronUae  to  pay,  instead  of 
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j/vt  ,f  ^  -1^  «if,mfti''  .n  'h*^  .a^v.  Toe  .aw  js  .nnre  dumliar  wirfc 
€>i/»rt  r>M*^.  Tip  ih**  .^f 'he 'tin'piiar  / .nareiit  it*iie  nl^ml  ktp, 
rr^.Htt^n  nct  \m\^Tv,x  j,  T'lft  juiarmfnra  i)f  "he  C')iirt»  aa^e  ^rven 
ill  ^-An-^r  i/rT*r.n  v»  .iwr  "Wuth  a  D^irniL-inrT— wtnch  ^iinnenxs 
ftmi.'.'ir  ri#  •h#»r  r/r-if^-K"*!!*!!,  aint  I  have  a  ri-^nt  cm  preanme^  Co 
/»«r.fM^  rr.*^,  IK  Jiuv  rifl'Utr  n**?  •"jt'C'»mmer':iai  Law.  Nor  is  it  a 
fKiri<r  '*'»  Kp  ?hr,naf1it  tfran'pi  oy  Lawrer^  or  mtsmhants^  tkat  thia noCe 
w  p'^yHhiP  fA  rhft  orr/ii>T  oif  one  of  the  makers*  Xmntord  Jc  Tyson. 
%tr\\  rh-.no:*  are  of  ffvery-fiay  ocmrrence.  This  is  a  jotm  and 
n/w ^Hlfif  f/ftt i^cM.  pr otruiwory  note,  ii-muh, >  ^I'mtaUile  LmtCr  216. 
^//>//Xj  irf ,  hfrwkJttf^k,  Ilr/f,,  47  4.  J/ircA  nr*.  flTzr*/,  P««ii^^,  130- 
/>#>r/jJ  Gfdrrafj  rit,  Mafh.^.,  I  C^mji.  403.  10  E^ut.  264.  &i<&r 
fi$.  Mahftity,  1  »S^ra.  76.  2  *S/rra.  SIS.  Cwrp.  S32.  Ckittif  cm 
HfJU,  M.}.    f,  Mom.  3.S^,     1  IT/TZ,  M  F.  fi.  2.56. 

If  m  f>»/:  Mrr#:T*l  prrymifte  of  Thomas  Batler  King  to  pay  ;  it  is 
%\%tt  th^;  Mrtrfrral  prritnijie  of  Mamford  fc  T jaon  to  pay.  It  is  &r« 
fh^,  th#;  joint  prrmtme  of  Thomas  Butler  King  and  Mumfcrd  & 
Ty w/»if  that  Mv7/  will  pay. 

7^1/)  li^^al  f;fn>;<rt  of  the  note  is  to  make  Mumford  &  Tyson  orig' 
ifinl  find  unr4mflUwnal  undertakers  to  pay  to  their  own  order,  or 
{49  whomnofrrfTT  might  become  the  legal  bolder,  the  sum  of  money 
ny^v\fuM\  in  it.  Having,  by  indorsement,  ordered  its  payment  to 
tim  Hnnk  lyf  Ht.  Maryii,  they  are  unconditionally  liable  to  that 
Hank  t  as  makorg. ,  Just  as  much  liable  as  if  Thomas  Butler  King's 
nnrnfi  wan  not  oti  the  note.  This  is  the  position  which  they  have 
dli^r.riid  to  tako— the  pomtion  which  the  law  assigns  them,  and  to 
wliirli  it  will  hold  thorn.  It  can  give  to  them  no  appellation  but 
liiitt  of  rniikorfi,  with  just  that  kind  of  liability  which  the  Law  Mer- 
riiitnt,  nitmtruin^tliis  note,  fixes  upon  them.  That  liability — the 
lliihillty  oftlio  makor  of  a  uoto-— is  not  contingent  or  conditional; 
It  1m  mibjnrt  to  no  limitation — ^it  is  immediate  and  direct, 

Tlici  moaning  of  the  parties  upon  the  face  of  the  note  is  dear ; 

It  nut  moan  nothing  olso  than  that  Mumford  &  Tyson  undertook, 

an  tttakf^rni  t<i  pay  tho  holder  so  much  money.     No  distortion  or 

f*  itii  tonns  can  give  to  it  any  other  signification.     The 

rincipal  and  surety  is  not  suggested,  or  even  shadow- 

ity  word  or  phrase  in  it ;  nor  can  it  be  implied  by  the 

f  any  rule  or  doctrine  of  the  law. 

iropuaiUou  ia»  9uch  being  the  contract,  that  evidence 
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liiat  they  were  in  fact  sureties,  and  thereby  giving  to  them  the  ben- 
efits of  the  Act  of  1826,  retries  that  contract.  The  contract,  we 
have  seen,  according  to  the  note,  is,  that  they  will  pay  uncondi- 
tionally, to  the  holder,  the  sum  of  money  stipulated  to  be  paid. 
Let  us  see  what  the  contract  will  be,  with  the  addition  of  the  parol 
eridenoe.  I  remark  just  here,  that  I  do  not  now  consider  wheth- 
er sureties  in  fact  (yet  who  are  not  so  by  the  written  contract) 
are  embraced  in  the  Act  of  1826.  I  shall  look  to  that  hereafter. 
I  am  now  considering  whether,  at  Common  Law,  parol  evidence 
is  admissible  to  add  to,  vary,  or  contradict  this  note.  To  determ- 
ine this  question,  it  is  material  to  note,  that  evidence  that  these 
parties  were  in  fact  sureties,  would  be,  by  itself,  in  the  case  made, 
harmless ;  and  that  it  derives  its  inadmissible  quality  from  the  fact, 
that  by  it  alone,  they  are  admitted  to  the  benefits  of  that  Act. 
The  Act  of  1826  empowers  indorsers  and  sureties  to  notify  hold- 
ers to  sue  their  principals,  and  if,  being  notified,  they  fail  to  sue 
within  three  months,  the  sureties  are  discharged.  Conceding, 
then,  that  if  this  evidence  is  admitted,  it  would  show  such  a  con- 
tract as  would  make  the  Act  of  1826  applicable  to  it ;  1  say  the 
effect  of  that  evidence  is  to  vary  the  written  contract,  and  is,  there- 
fore, inadmissible.  What  would  the  contract  be,  as  amended  by 
the  parol  evidence  ?  It  would  be  to  this  effect—-"  We,  Mumford 
6c  Tyson,  are  liable  to  you,  the  St.  Marys  Bank,  it  is  true,  as  joint 
amd  several  ffromisors  with  Mr,  King  ;  yet,  inasmuch  as  toe  are  his 
sureties t  tfupon  our  notice  to  you  to  sue  him  tcithin  three  months,  you 
Jail  to  bring  suit  within  that  time,  we  are  not  liahle  at  alP* — a  con- 
tract of  liability,  upon  condition,  that  being  notified  so  to  do,  the 
bolder  of  the  note  shall  within  three  months  sue  the  principal.  Is 
not  this  adding  new  terms  to  the  contract  as  we  find  it  in  writing  f 
Whereas,  by  the  writing,  they  are  unconditionally  liable ;  now,  by 
parol,  they  are  in  a  certain  event,  not  to  be  liable  at  all.  Where- 
as, by  the  vmting,  they  are  not  entitled  to  the  privilege  of  giving 
the  notice  and  requiring  the  holder  to  sue,  at  the  peril  of  their 
discbarge ;  now,  by  parol,  they  are  admitted  to  the  benefits  of  such 
a  privilege.  It  does  not  weaken  the  principle  to  say  that  the  dis- 
charge is  not  a  necessary  result — that  it  depends  upon  the  dili- 
gence of  the  holder.  If  the  discharge  may  result,  it  is  a  variation 
of  the  written  contract.  The  advantage  to  them,  although  a  con- 
tingent one,  is  what  they  are  not  entitled  to  by  the  Mnritten  con- 
tract. 
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Again,  how  does  the  new  contract,  as  sot  up  by  parol,  afiect  the 
holder  ?  It  prescribes  to  him  a  law  of  limitation  as  to  his  right  of 
suit  against  King,  the  principal,  to  which,  in  a  Court  of  Law,  he 
was  not  subject  by  the  written  contract.  By  the  writing,  there  ia 
no  time  within  which  he  is  bound  to  sue  King.  By  the  parol  con- 
tract, he  is  compelled  to  sue  within  three  months  after  notice,  at 
the  peril  of  losing  all  recourse  upon  the  sureties.  It  is  no  an-' 
swer  to  say,  that  if  he  loses  his  recourse  against  the  sureties,  it  is 
the  result  of  his  own  laches.  The  contract,  by  parol,  imposes  up- 
on him  a  burden  which  does  not  rest  upon  him  by  his  written  con- 
tract, for  which  the  sureties  did  not  stipulate,  and  against  which 
he,  in  all  probability,  would  have  stipulated ;  indeed,  against  which, 
as  we  shall  see,  he  did  in  this  case  stipulate. 

The  Legislature,  I  know,  may  act  upon  remedies,  but  it  cannot, 
even  through  remedies,  impair  any  of  the  obligations  of  a  contract. 
And  if  it  be  said  that  setting  up  this  new  contract  by  parol,  only 
affects  the  holder's  remedy  upon  his  written  contract,  I  reply  that 
it  so  affects  it,  as  to  vary,  fundamentally,  as  I  have  endeavored  to 
show,  the  written  contract  itself.  It  may  be  said  that  the  right  of 
the  holder  to  sue  all  the  parties  to  this  note,  in  case  of  notice,  is 
perfect  up  to  the  expiration  of  the  three  months;  and,  therefore, 
the  evidence  does  not  affect  the  vmtten  contract  in  its  first  forma* 
tion.  If  at  any  time  it  affects  it,  the  impression  on  it  goes  back  to 
its  origin,  and  goes  forward  to  its  final  extinction.  How  does  it 
vary  tiie  principle,  that  plaintiff's  disability,  and  defendant's  addi- 
tional privilege,  is  developed  subsequently  to  the  date  of  the  note  ? 
That  disability  and  that  privilege  is  claimed  aUme  upon  the  ground 
that  the  contract,  ir^  the  beginnings  was  what  they  seek  to  make  it 
by  parol.  But  there  is  a  very  simple  view  of  this  matter,  which, 
to  my  mind,  is  conclusive.  If  this  evidence  does  not  vary  the 
written  contract,  why  is  it  tendered  1  What  is  there  to  be  proven, 
but  that  which  does  not  there  appear  ?  If  it  does  not  vary  it,  why 
not  rest  upon  the  writing]  No— it  is  palpable  that  the  defence 
goes  upon  the  assumption,  that  the  defendant's  rights  must  be  ad- 
judicated according — ^not  to  the  written  contract— but  the  parol 
contract. 

Now,  it  is  true  that  tiie  authorities  touching  the  admission  of 
parol  evidence,  in  such  a  case  as  tiiis,  are  conflicting.  A  case  su8» 
taining  fiilly  the  judgment  of  this  Court,  was  read  firom  4  iVl  JET 
Rep9,  the  doctrine  of  which  case,  seems  to  have  received  some  ap* 
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proral  in  New  York.  Other  cases  were  also  relied  upon  in  the 
argument,  as  directly  or  indirectly  warranting  the  admission  of  the 
evidence.  On  the  contrary,  it  will  be  seen  thtt  there  are  cases 
and  Jurists  of  great  authority  in  our  States,  denying  its  admissi- 
bility. I  think,  however,  that  I  may  with  safety  say,  that  the 
weight  of  authority  in  England  denies  it.  The  Common  Law  is 
binding  upon  this  Court.  The  decisions  of  the  States  are  only  so 
fiir  binding,  as  they  are  founded  in  sound  reason  and  professional 
learning.  Again,  I  think  I  may  with  safety  say,  that  this  Court,  in 
several  decisions,  has  adjudicated  this  very  question.  That  is  to 
say,  has  clearly  settled  the  principles  which  control  it.  The  au- 
thority of  this  Court,  I  shaU  undertake  to  show,  is  against  the  ad- 
mission of  the  evidence.  I  concede  that  in  a  Court  of  Equity,  this 
defence  is  available,  and  that  there  the  evidence  may  be  admitted. 
Strenuously  did  the  learned  counsel  insist,  that  if  admissible  in  a 
Court  of  Equity,  it  ought  to  be  admitted  here— urging,  that  it  is 
unreasonable  to  drive  a  party  into  Chancery,  when  a  Court  of  Law 
is  competent  to  give  relief.  Were  I  disposed  to  admit  the  policy 
of  this  yiew^,  I  would  not  dare  to  do  what  no  Judge  can  do,  with- 
out usurping  the  powers  of  the  Legislature— break  dovni  the  bar- 
riers which  separate  the  jurisdiction  of  the  Courts  of  Law  and 
Equity.     I  shall  await  the  action  of  the  Legislature. 

Mr.  CkUty  lays  down  the  rule  applicable  to  this  case,  in  the 
fi^lowing  words :  '*It  seems  now  settled,  that  verbal  evidence  is 
not  admissible  to  coniradict  or  vary  an  a^ffo/i^«  engagement  to  pay 
money  on  the  face  of  a  bill  or  note;  although,  as  between  the 
original  parties,  evidence  may  be  adduced  to  establish  a  defence 
on  the  ground  of  a  total  want  o£cormderBtiontJatlureqfit  orUU' 
galityr     Ckitty  (m  BtUa,  UL 

The  invariably  conceded  rule  of  the  Common  Law  is  here  stap 
ted.  It  is,  that  you  cannot  contradict  or  vary  an  absolute  engage- 
ment to  pay  money  on  the  face  of  a  bill  or  note.  The  exceptions 
are  stBted«  to  wit :  want  of  consideration,  total  feilure  and  illegal- 
ity. There  are  some  other  exceptions — one  for  example,  men- 
tioned by  Lord  EUenborough  in  Hoare  vs.  Graham,  3  Camp.  57,  to 
wit:  that  the  note  was  indorsed  to  plaintiff  as  a  trust.  All  the 
exoeptfons,  however,  go  to  the  consideration,  the  illegality,  the  de- 
lirery  of  the  note,  or  to  frauds  between  the  parties.  So  run  the 
English  decisions.  Before  adverting  to  them,  I  submit  whether 
diere  is  not,  upon  the  fece  of  this  note,  an  absolute  engagement  to 
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pay  money,  and  whether  any  one  of  the  exceptionB  coTers  this  case. 
The  engagement  is  ahsolute,  and  the  defence  here  is  notpretended 
to  rest  on  any  on#of  the  exceptions  indicated  in  the  rule.  This 
defence  is  planted  upon  an  engagement  different  from,  and  con- 
temporaneous with,  the  written  absolute  engagement  to  be  estab- 
lished by  verbal  evidence.  Let  us  see  how  similar  defences  have 
been  repudiated  by  the  ablest  men  of  the  British  Bench.  The 
case  o£Hoare  vs.  Graham^  decided  by  Lord  EUenboromghM  a  lead- 
ing authority.  There  the  defendant's  iudorsers  sought  to  prove 
by  parol,  that  the  condition  upon  which  they  indorsed,  was  that  the 
note  at  maturity  should  be  renewed. 

.  Lord  Ellenboroygh  said — '*  I  do  not  think  I  can  admit  evidence 
of  this  sort.  What  is  to  become  of  bills  of  exchange  and  promis- 
sory notes,  if  they  are  to  be  cut  down  by  a  secret  agrreement  that 
they  are  not  to  be  put  in  suit.  The  parol  condition  is  quite  incon- 
sistent with  the  written  instrument. There  may,  after 

the  bill  is  drawn,  be  a  binding  promise,  for  a  valuable  considera- 
tion, to  renew  it  when  due,  but  if  the  promise  is  contemporaneout 
I  with  the  drawing  of  the  bill,  the  law  will  not  enforce  it  This 
would  be  incorporating  with  a  written  contract  an  incongruous 
parol  condition"     3  Camp.  57. 

In  Free  and  another  vs.  Hawkins,  it  was  proposed  to  prove  by 
parol,  that  it  was  the  understanding  betweetf  the  parties,  that  the 
defendant,  who  was  sued  as  indorser,  indorsed  upon  condition,  that 
he  should  not  be  liable  until  after  the  estates  of  the  maker  were 
sold.  The  evidence  was  rejected.  Dallas^  J.  said — *'One  diing 
is  to  be  observed;  if  such  were  meant  to  be  the  understanding,  it 
ought  to  have  been  expressed  on  the  instrument ;  but  it  is  not  ex- 
pressed  The  effect  of  the  evidence  tendered  is  to  vary 

the  note  in  question,  and  to  control  its  legal  operation;  and  such 
evidence  I  think  is  inadmissible." 

Park,  J.  said — "  It  has  been  observed  in  favor  of  the  plaintifib, 
that  they  sought  not,  by  the  evidence  tendered  at  the  trial,  to  con^ 
tradict  the  note,  or  limit  the  written  contract;  but  if  I  issue  a  prom- 
issory note,  payable  at  two  months,  and  enter  into  a  parol  agree- 
ment that  the  note  shall  not  be  put  in  suit  till  the  end  of  five  years, 
or  till  the  uncertain  period  of  the  sale  of  an  estate,  can  it^be  con- 
tended that  such  a  parol  agreement  does  not  contradict  and  limit 
the  written  contract  into  which  I  have  entered?" 

Burrough,  J.  said — "It  would  be  of  the  most  dangerous  import. 
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if  evidence  of  this  sort  might  be  let  in  to  cut  down  written  instru- 
ments."    8  Taunton,  92. 

In  Woadbridge  rs*  Spooner,  the  action  was  brought  agunst  the 
representative  of  the  maker  of  a  promissory  note.  At  the  trial,  the 
defendant  offered  to  prove  that  the  note,  which  was  on  its  face  pay- 
able an  demand,  was  agreed,  at  the  time  of  making  it,  to  be  paya- 
ble only  at  the  decease  of  the  maker.  The  Court  rejected  the  evi- 
dence. 

AbboU,  C,  J.  said—-"  The  object  of  the  testimony  was  to  show 
that  a  promissory  note,  which  in  terms  appeared  to  be  payable  on 
demand,  was  agreed  not  to  be  payable  till  afler  the  decease  of  the 
maker.  Now,  it  is  contrary  to  the  rules  of  law  to  admit  extrin- 
sic evidence  to  show  that  the  intention  of  a  party  executing  a 
written  instrument  is  different  from  that  apparent  on  the  face  of 
the  instrument  itself."     3  Bar,  Sf  Aid.  233. 

The  object  of  the  defendants  in  the  cause  before  this  Court,  was 
to  show  that  their  intention  was  different  from  that  apparent  on 
the  fiico  of  the  note.  The  intention  apparent  on  the  note  is  to  pay 
absolutely ;  the  intention  to  be  shown  by  parol,  is  to  pay  as  sure- 
ties, that  is,  to  pay  upoif  condition. 

In  Rawson  vs.  Walker,  JLord  Ellenbcrough,  in  an  action  by  the 
payee  against  the  maker  of  a  note,  reiused  to  admit  evidence  of 
an  agreement  between  plaintiff  and  defendant,  that  the  defendant 
should  not  be  called  on  until  after  a  final  dividend  should  be  made 
of  a  bankrupt's  estate.  \  Starkie^s  Rep.2^1.  See  ^X^&o,  CampbeU 
vs. Hodgson,  1  Gow.  R.  74.  Botoerbank  vs.Monterio,  4  Taunt.84c6. 
Hogg  vs.  Smith,  1  Taunt.  347.  Skin.  54.  Phil.  Evid.  2  edit.  433. 
Stark,  on  Evid.  part  2,  279.  Ridout  vs.  Briston,  1  Tyrw.  84.  1 
Oro.SfJ.2Zl.  Chitty,  Jr.  1518.  Mosdy  vs.  Hanford,  10  B.S^C.729. 

Th^se  decisions  appear  to  me  to  be  conclusive  as  to  the  rule  of 
the  Conmtion  Law ;  and  the  principle  settled  by  them,  seems  to 
be  conclusive  as  to  this  case.  The  great  principle  settled  is,  that 
an  engagement  to  pay  money  absolutely,  on  note  or  bill,  cannot  be 
superseded,  modified  or  limited  by  parol  evidence.  It  is  proper 
to  say,  that  the  two  leading  cases  o£Hoare  vs.  Graham  and  Free  vs, 
Hawkins,  are  not  even  so  strong  as  the  case  I  am  now  reviewing. 
The  actions  in  those  cases  were  against  indorsers-^here  the  suit  is 
againjst  makers;  and  this  case  is  not  open  to  the  application  of  a 
doctrine  which  has  found  its  way  into  a  few  American  books,  but 
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not  sanctioned  in  England,  that  an  indorsement  is  an  inchoato 
contract,  and  therefore,  suhject  to  explanation  by  p^rol. 

Pitman  on  Frincipal  and  Surety ^  meets  the  proposition  I  am  la* 
boiing  to  establish,  in  the  following  explicit  terms-— terms  which 
contemplate  the  case  made  upon  this  record.  "In  order,  howev- 
er,  that  the  surety  may  avail  himself  of  a  defence  at  LaWt  it  must 
appear  upon  the  face  of  the  instrument  that  he  is  such  surety ;  ybr 
if/i€  is  hound  asprincipalj  he  cannot  at  Law  aver,  by  pleading,  that 
he  is  bound  as  surety,  though  in  Equity,  parol  evidence  is  admissi- 
ble to  show  who  is  principal  and  who  surety.  Thus,  if  two  per« 
sons  are  jointly  or  jointly  and  severally  bound  to  the  creditor,  the 
one  as  principal  and  the  other  as  surety,  and  both  appear  on  the  in- 
strument as  principals,  such  surety  obligor,  when  time  has  been 
given  to  the  principal  debtor,  or  to  the  representatives  of  such  piin** 
cipal  debtor,  may  have  relief  in  a  Court  of  Equity,  though  he  could 
not  at  Law."     Pitman  on  Principal  and  Surety,  125, 126. 

This  very  direct  and  unequivocal  elementary  authority  is  sup- 
ported by  a  series  of  decisions.  In  Rees  vs.  Benington,  Lord  Lough' 
borough  declares  the  rule  thus :  "  Where  a  man  is  surety  at  Lato 
for  the  debt  of  another,  payable  at  a  giv^  day,  if  the  obligee  de- 
feats the  condition  of  the  bond,  he  discharges  the  surety.  When 
they  are  boundjointly  and  severally,  the  surety  cammot  aver  by  plead* 
ing,  that  he  is  bound  as  surety.  But  if  he  could  establish  that  at  Law, 
the  principle  at  Law  is,  that  he  has  an.  interest  in  the  condition, 
and  if  the  period  is  extended,  that  totally  defeats  the  condition,  and 
the  consequence  is,  the  surety  is  released  from  his  engagement*" 
2  Vesey,  Jr.  542.  His  Lordship  had  previously  said,  that  it  was 
thejbrm  of  the  security  which  forces  these  cases  into  Equity.  True, 
if  by  the  paper,  a  party  is  surety,  he  has  relief  at  Law ;  if  by  the 
form  of  the  paper,  he  is  not  a  surety,  although  surety  in  &ct,  he 
must  go  into  Equity.  That  is  the  doctrine  settled  by  Lard  Laugh" 
borough,  and  which  I  am  now  trying  to  establish. 

The  case  of  paramount  control  on  this  question,  however,  is 
that  of  Fentum  vs.  Pocock,  tried  in  1813,  before  MoM^fidd^  G,  X 
HetUh  and  Chambre^  Justices.  It  b  paramount,  not  only  because 
it  meets  the  question  here,  but  because  in  it,  Mamqfidd,  C  J.  re» 
views  and  overrules  the  two  cases  of  Laxtom  vs.  Peat  and  CoUott 
vs.  Haigh,  decided  by  Lord  Ellenbanmgh  at  Nisi  PHuSt  ^^ch 
are  the  starting  points  of  the  contrary  doctrine.  In  Kerriscm  vs* 
Cook,  (3  Camp.  362,)  Gibbs,  J.  also  expressed  strong  doubts  of  the 
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doctnoe  rale^  in  Laasion  vs»  Peat.  In  Fentum  vm.  Pocodt,  the 
question  was,  whether  an  acceptor  of  a  bill  for  accommodation 
Was  diflciiarged  by  an  arrangement  with  the  drawer,  by  the  hold- 
er, for  payment  by  iDstalmentB.  The  defence  was  put  upon  the 
ground  that  the  acceptance,  being  for  accommodation,  the  accept- 
or was  surety  to  the  drawer.  The  defence  was  rejected*  Mans- 
fMj  C  Jl  saying,  "  He  who  accepts  a  hill,  whether  for  value  or  to 
seme  a/rieMt,  makee  hinuelf,  in  aU  evente,  liable  as  acceptor,  and 
naMmg  can  discharge  him  but  payment  or  release"  The  proof  was, 
that  the  acceptance  was  £>r  accommodation.  The  decision  went 
upon  the  ground,  that  on  the  instrument  the  acceptor  was  liable, 
at  aO  ereois,  as  principal  That  waft  the  legal  import  of  the  writ- 
ten evidence.  Mansfield,  C.  J.  speaking  of  the  case  of  Laxton  vs^ 
Peat,  remarks,  *^  When  I  first  saw  the  case  in  Campbell,  I  was  in 
die  same  state  with  Mr.  Justice  Gibbs,  and  doubted  a  great  deal 
whether  k  could  be  law. 

**  The  case  of  CoUett  vs.  Haigh  must  be  considered  as  not  a  sep- 
arate decision,  but  as  resting  on  the  authority  of  the  former.  It 
is  utterly  impossible  for  any  Judge,  whatever  his  learning  and 
ability  may  be,  to  decide  at  once  rightly  upon  any  point  that  comes 
before  him  at  Nisi  Frims,  and  whoever  looks  through  CamphelVs 
Reports,  vrill  be  ^*eatly  surprised  to  see,  among  such  an  immense 
number  of  queations,  many  of  them  of  the  most  important  kind, 
whidi  came  before  that  noble  and  learned  Judge ;  not  that  there  are 
mistakes,  but  that  he  is,  in  by  fiir  the  moat  of  the  causes,  so  wonder- 
lyiy  ri^t,  beyond  the  proportion  of  any  other  Judges.  But  in 
thia  case  we  think  we  are  bound  to  differ  from  him,  and  to  hold 
thai;  it  is  impossible  for  us  to  consider  the  acceptcNr  of  an  accom- 
laodation  bill  in  the  light  of  a  surety  for  the  payment  by  the  draw- 
er,'' &c.  5  TasnU.  19d,  196.  Thus  Laxton  vs.  Peat  and  CoUott 
4v.  Hdigh  were  overruled. 

The  case  of  Price  vs.  Edmunds,  in  its  facts  is  very  analagous 
to  this  case.  The  payee  of  a  joint  and  several  note  brought 
suit  againat  one  of  the  makers,  and  the  defendant  proved  that  he 
was  a  mere  surety,  and  that  plaintiff  had  agreed  with  the  principal 
to  indulge  by  payment  in  instalments.  He  claimed,  that  thereby 
ha  was  discharged.  Counsel  for  the  defendant,  whilst  relying  up- 
on the  cases  of  La^xton  vs.  Feat,  Sfc.  wbb  interrupted  by  Bayley,  J. 
mrith  tins  significant  interrogatory :  ''  Does  not  a  party,  by  sign- 
ix^a  note  adjoint  maker,  render  himself  subject  to  all  the  liabili- 
VOL.  Ti.  Mb 
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ties  of  joint  maker?"  By  Parke,  J.  as  follows :  **'Can  a  contract 
between  the  payee  and  maker  of  a  note  be  shown  by  extrinsic  er- 
idence,  to  be  different  from  what  it  purports  to  be  on  the  face  of 
the  note  itself?  Here,  on  the  face  of  the  note,  the  contract  pur- 
ports to  be  an  absolute  contract  by  the  defendant  for  the  payment 
of  a  sum  of  money.  The  effect  of  the  parol  evidence  was  tc^  show 
that  it  was  conditional."  These  queries  sufficiently  indicate  the 
mind  of  the  Court.  It  did  not  find  it  necessary  to  determine  the 
question,  whether  the  extrinsic  evidence  was  or  not  admissible, 
the  judgment  turning  upon  another  point.  However,  Parke,  J. 
in  giving  his  opinion,  said,  "As  to  the  other  point,  I  think  that 
the  decision  in  Fentum  vs.  Pdcock,  where  it  wajB  held,  that  the  ac- 
ceptor of  an  accommodation  bill  was  not  discharged  by  giving 
time  to  the  drawer,  tatu  good  sense  and  good  law.**  10  Bam.  ^T 
Cress.  578. 

The  next  case  which  I  refer  to,  is  that  of  Dary  vs.  Prendergrast. 
It  was  there  decided,  that  in  an  action  on  a  bond  against  a  surety, 
it  is  no  defence,  that  time  has  been  given  by  parol  agreement  to  the 
principal.  Abbot,  C.  J.  said,  "The  ground  of  my  opinion  in  this 
case  is  that  general  rule  of  the  Common  Law,  which  requires  that 
the  obligation  created  by  an  instrument  under  seal,  shall  be  dis- 
charged by  force  of  an  instrument  of  equal  validity.  The  opera- 
tion of  that  rule  is  indeed  sometimes  such,  as  to  make  it  impera- 
tive upon  a  Court  of  Equity  to  interpose  and  grant  relief, 
but  it  by  no  means  follows  that  the  rule  of  Law  is  to  be  broken 
down,  because  a  Court,  having  jurisdiction  of  another  kind,  will 
interpose  where  there  is  a  particular  case,  in  which  the  rule  of 
Law  will  operate  harshly.  There  is  a  great  objection  to  a  Court  ot 
Law  taking  upon  itself  to  act  as  a  Court  of  Equity,  because  they 
have  not  the  means  of  doing  that  full  and  ample  justice  which  the 
particular  case  may  require.  We  ought  not,  therefore,  to  inter- 
pose in  a  matter  which  seems  peculiarly  te  belong  to  the  jurisdic- 
tion of  a  Court  of  Equity*  If  a  parol  agreement  is  entered  into  to 
give  time  to  the  parties,  supposing  it  not  to  be  the  case  of  a  surety, 
but  simply  the  case  of  a  common  bond,  conditioned  for  the  pay- 
ment of  money  at  a  certain  day,  it  will  not  prevent  the  party  firon 
proceeding  at  Law  immediately,  whatever  the  consideration  of  the 
delay  may  be."    5  Bam.  8f  Aid.  187. 

In  Brittain  if  Wilson  vs.  Webb,  Bayley,  J.  holds  the  following 
language :    '*  Besides,  the  plaintifb  are  not  at  liberty  to  aet  up  s 
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parol  contract  inconsistent  with  a  written  contract,  and  that  would 
be  the  effect  of  enabling  them  to  recover  on  this  declaration  against 
the  defendant.  For  it  appears  by  the  bill  of  exchange,  which  was 
in  writing,  that  the  defendant  was  entitled  to  have  the  contents  of 
the  bill  paid  to  him,  whereas,  the  effect  of  the  agreement  to  be  set 
up,  is  to  show  that  it  never  was  intended  to  be  paid  to  him,  &c." 
1  Barm.  4r  Creu,  483.  To  the  same  effect  is  Lewi^  vs.  JoneSf  4  B. 
^  a  506. 

The  last  case  that  I  shall  refer  to  from  the  English  books,  is  Ash- 
bee  vs.  Piddmckf  in  which  it  is  decided,  that  where  three  persons 
entered  into  a  joint  bond,  and  it  did  not  appear,  either  on  the  bond 
or  condition,  that  two  of  them  were  sureties  for  the  other,  a  release 
given  by  the  obligee  to  the  representatives  of  one  of  the  deceased 
obligors,  was  no  answer  in  behalf  of  the  surviving  obligor.  Lord 
Abinger,  C.  B.  said,  "How  does  it  appear  that  these  defendants 
are  sureties?  It  does  not  appear  from  the  condition  of  the  bond 
that  they  were  so;  and  you  cannot,  a&  against  the  obligee,  show 
that  they  were."     1  Mees.  Sf  Wels.  568. 

The  American*authoritiea  very  generally  sustain  the  foregoing 
rules  of  the  Common  Law.     I  refer  to  a  few  of  them : 

"  Where  a  note  is  signed,  says  Mr.  Story,  by  two  persons,  writ- 
ten thus :  We  promise,  and  signed  A  B  prwcipal,  and  C  D  surety,  it  is 
•till  the  joint  note  of  both.  And  if  it  were  written  I  promise,  and 
agned  in  the  same  manner,  it  would  be  the  joint  and  several  note 
ofboUi.  For  the  language  designating  the  principal  and  surety 
does  not  change  the  rights  of  the  payee  or  subsequent  holder,  but  mere- 
ly aseertaine  the  relation  of  the  makers  to  each  other,  and  operates  as 
notice  of  that  relation  to  the  other  parties  thereto  J '  Story  on  Prom. 
Notes,  sects.  57,  58. 

Mr.  Story,  in  his  Treatise  on  Bills,  speaks  more  directly  to  the 
point,  as  follows:  '^So  it  seems  that  where  several  persons  are 
jointly  and  severally  liable  upon  a  contract,  the  giving  of  time  to 
one,  or  proceeding  in  a  suit  against  one,  even  to  judgment,  but 
¥rithout  satisfiaustion,  will  be  no  discharge  to  the  other.  Indeed  it 
has  been  thought  that  it  will  make  no  difference  in  such  a  case  at 
Law,  whatever  might  be  the  case  in  Equity— upon  which  some 
doubt  may  be  entertained — that  one  of  the  joint  parties  to  a  bill 
is  in  fiict  a  surety  for  the  other ;  at  all  events,  if  he  is  not  stated  to 
1)0  so  on  the  face  of  the  bill.  For  under  such  circumstances,  as  to 
the  holder,  he  may  and  should  be  treated  as  a  joint  principal,  with- 
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out  any  reference  to  his  relation  to  the  other  joint  contractor,"  &c« 
Story  on  BUU,  secU,  430,  432. 

The  case  of  Hunt  vs.  Adams  decides  the  principle  extracted 
above  from  Judge  Story* s  text  In  that  case,  the  note  Mras  signed 
by  A,  and  C  wrote  underneath*— *' I  acknowledge  myself  holden 
as  surety  for  the  payment  of  the  demand  of  the  above  note,  witness 
my  hand;"  signed  0.  In  an  action  on  this  note,  A  and  C  were 
held  to  be  joint  promisors,  and  not  only  joint  promisors,  but  orig- 
inal promisors.  Such  was  ruled  to  be  the  legal  effect^  not  only  of 
that  note,  but  also  of  a  note  written  I  promise  to  pay,  and  signed 
by  A. principal,  andC  surety.  Parsons,  C.  J.  said:  ''The  defend- 
ant is  an  original  party  to  the  contract  as  well  as  Chaplin,  The 
contract,  in  its  legal  construction,  is  a  promise  made,  as  well  by  the 
defendant  as  Chaplin,  for  value  received,  to  pay  fifteen  hundred 
dollars  to  the  plaintifTs  intestate.  To  this  promise,  Chaplin  has 
signed  as  principal,  and  defendant  as  surety.  This  mode  of  sign* 
ing  is  an  accommodation  between  the  promisors,  by  which  the  de- 
fendant is  entitled,  if  he  pay  the  note,  to  indemnity  from  Chaplin^ 
but  as  to  the  intestate,  they  must  be  considered 'as  joint  and  sev- 
eral promisors.  The  legal  effect  of  a  note  in  this  form  is  not  dif- 
ferent from  a  note  in  the  form  of  "for  value  received,  I  promise," 
&c.  and  signed  by  one  with  the  word  principal  annexed  to  Ida 
name,  and  by  another  with  the  word  surety  thus  annexed ;  or  if 
the  form  of  the  note  had  been,  ''for  value  received,  I,  A  B,  as 
principal,  and  I,  G  D,  as  surety,  promise  to  pay,"  &c«  This  last 
form  is  not  uncommon,  and  the  promise  has  always  been  holden 
to  be  made  by  each  as  original  promisor'*     5  Mass,  360,  361. 

This  case  determines  the  legal  effect  of  the  note  upon  which  tlie 
action  was  brought.  Subsequently,  the  same  case  in  |»inctple,  bat 
upon  another  of  the  notes  betw^n  the  same  parties,  came  before 
the  Supreme  Court  of  Massachusetts.  In  the  latter  case,  the  de- 
ftndant,  who  was  the  surety  on  a  note  described  in  the  reference  to 
the  case  in  5  Muss,  offered  to  prove  by  parol,  an  agreement 
between  the  principal  and  the  payee,  that  he,  the  defendant,  vras 
to  be  holden  to  pay,  only  on  condition  that  the  principal  could 
not  pay.  The  Court,  recognizing  the  construction  as  to  the  legal 
effect  of  the  note,  which  had  been  previously  put  upon  it,  aad 
which  I  have  above  stated,  rejected  the  evidence,  because  it  was 
"  incompetent  to  control  the  legal  effect  of  a  written  contract." 

Sewettf  J,  delivering  the  jadgmeHt  of  die  Court,  saidi  anoaig 
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Other  thingB — "  When  a  contract  has  been  stated  in  a  writing,  as* 
sented  to  and  signed  by  the  parties  concerned,  and  that  contin- 
ues in  being,  and  under  the  control  of  the  party  relying  upon  it, 
eridence  of  other  parol  agreement6  to  explain  or  vary  the  written 
contract,  would  be  a  rejection  of  that  evidence,  which  is  necessa- 
rily the  best. 

"  In  the  case  at  bar,  if  the  motion  for  the  defendant  should 
prevail,  a  conditional  and  collateral  contract  might  be  sustained, 
by  a  parol  stipulation  for  a  contract  in  writing,  which  is  absolute, 
and  by  which  the  defendant  engages  as  surety  for  Chaplin.  The 
constnietion  to  be  given  of  this  note,  as  written,  has  been  settled 
by  the  former  decision  of  this  Court,  to  be  the  same  as  if  the  note 
had  expressed  a  joint  and  several  promise  of  Chaplin  and  the  de- 
lendant.  The  defendant  became  responsible  to  Bennett,  imme- 
diatdy  and  directly,  by  the  legal  operation  of  the  written  words 
which  he  had  subscribed/'     7  Mom.  518,  '19,  '20. 

How  nearly  in  its  facts,  and  how  closely  in  principle,  does  not 
this  case  approach  to  the  one  at  this  bar  ?  A  surety  having  en- 
gaged in  Mnriting  to  pay,  absolutely,  was  not  permitted  to  inter- 
fere with  die  legal  effect  of  his  own  written  contract,  by  proving 
a  conditional  contract. 

In  the  Bank  rfthe  United  States  v$,  Dutm^  an  indorser  pro* 
posed  to  prove  that  the  payment  of  the  note  had  been  guarantied 
by  the  maker,  by  certain  securities,  and  that  the  indorsement  was 
matter  of  form,  and  therefore  he  was  not  liable.  The  Supreme 
Court  rejected  the  evidence,  because  it  varied  the  legal  effect  of 
the  contract  of  indorsement.  6  Peters,  51.  Also,  9  Wheat.  587. 
3  DaS.  415. 

In  Sprmg  ve.  LovetU  in  an  action  by  the  payee  against  the  ma- 
ker, on  a  promissory  note,  the  defendant  was  not  permitted  to 
piove  a  parol  agreement,  that  upon  his  executing  a  deed  of  real 
estate  to  the  plaintiff,  the  note  was  to  be  given  up.     11  Pick.  417. 
So  in  Farham  vs.  Ingham,  evidence  that  a  note,  absolute  on  its 
fiiee^  was  pi^ble  on  condition,  was  refused.    5  Ver.  R,  114.    See 
Low  PS.  Treadtedl,  3  Fairf.  441.     5  Ver.  R.  152.     1  Mkwr  Ala. 
JB.  357.    6  Moms.  519.    Palmer  vs.  Grant,  4  Conn.  R.  389.    Raws- 
tm  ffs.  Parr,  3  Rues.  R.  424.     Baker  vs.  Briggs,  8  Pick.  122.    19 
A.  260.    24  Ibid  64.     Foster  vs.  JMy,  1  Cromp.  Mee.  4*  R.  703. 
Thom^^ton  vs.  KeUAsun,  8  Johns,  it  146.     5  Porter,  505. 
The  UMgozity  of  the  caaea  which  I  have  referred  to,  go  upon 
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the  ground  of  a  parol  agrecTnent,  It  is  not  protended  in  this  ease* 
that  there  was  any  agreement  between  the  defendants  and  The 
Bank  of  St.  Marys,  that  they  should  be  held  and  bound  as  sure- 
ties ;  all  that  is  pretended,  is  that  the  Bank  had  notice  at  the  time 
of  making  the  note,  of  the  relation  between  them  and  Mr.  King, 
of  principal  and  sureties.  Thus,  at  best,  amounting  only  to  an 
equitable  defence.  So  far  from  agreeing  to  be  held  bound  by  the 
obligations  which,  through  the  Act  of  1826,  might  grow  out  of 
that  relation,  it  is  expiessly  proven,  that  it  was  the  usage  of  the 
Bank  to  require  indorsers  to  sign  (u  makers,  and  that  the  defend- 
ants were  notified  of  that  usage.  The  Bank  thus  stipiilated 
against  the  very  defence  set  up.  The  defendants  contracted  with 
knowledge  of  that  usage,  and  are  bound  by  it  The  usage  was 
proven  to  be  to  require  indorsers  to  sign  as  makers,  as  well  as  in- 
dorsers. The  object  of  this  usage,  I  must  infer,  was  to  secure  all 
the  legal  advantages  which  such  signature  would  give.  For  ex- 
ample, the  advantage  of  liability,  without  demand  and  notice- 
primary  and  original  liability,  as  makers,  irrespective  of  the  rela- 
tion of  principal  and  sureties.  As  indorsers,  the  Bank  knew  (such 
is  the  legal  inference)  that  they  would  be  entitled  to  the  ben^ts 
of  the  Act  of  1826.  To  shut  out  those  benefits,  it  required  them 
to  become  makers  on  the  note.  The  fact  that  they  were  reqxiired 
to  sign  as  makers,  rebuts  the  inference,  that  it  consented  to  be>- 
come  bound  by  the  legal  consequences  that  might  result  to  it  from 
the  relation  of  principal  and  sureties. 

The  rule  of  the  Common  Law,  as  to  the  admissibility  of  purol 
evidence,  has  been  adopted  by  this  Court,  and  has  been  applied 
in  more  than  one  case,  strikingly  analogous  to  this.  It  seems  to 
me,  that  if  any  one  principle  has  been,  more  firmly  settled  by  this 
Court  than  another,  it  is  that  for  which  I  am  now  contending. 
As  early  as  the  fiitit  term,  held  at  Cassville,  after  our  organiza- 
tion, this  doctrine  underwent  the  review  of  this  Court,  in  Rogers 
vs.  Atkinson,  et  al. 

Lumpkin,  J.  in  that  case,  said — ^"  The  burden  of  the  argument 
of  counsel  for  the  defendant  in  error,  has  been  to  establish  the 
rule,  that  parol  evidence  cannot  be  received,  to  add  to,  contradict 
or  materially  vary  a  written  agreement ;  and  that  the  itutrumeiU 
itself  must  be  considered  as  containing  the  true  wnderHandmg  be- 
tween the  parties,  and  €u  furnishing  better  evidence  theretf,  than  any 
which  can  be  supplied  by  parol.     We  subscribe  to  the  doctrine  m  ttU 
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iis  amfUimde  and  a  series  of  adjudications  in  £ng1aDd  and  in 
this  country,  in  the  State  and  National  Courts,  have  firmly  and 
uniformly  upheld  the  principle,  and  placed  it  beyond  the  reach  of 
successful  attack."  1  KeUy,  18.  The  Judge  then  proceeds  to 
discuss  the  rule,  and  to  enumerate  exceptions,  in  its  application 
to  different  forms  of  written  contracts.  No  exception  which  he 
recognizes^  embraces  this  case. 

The  case  of  Stubhg  va,  GoodaU^  adjudicates  the  yery  principle 
upon  which  I  insist.     That  was  an  action  by  the  indorsee  against 
the  indorser  of  a  note,  which  was  not  payable  at  a  chartered 
Bank,  but  simply  to  the  order  of  the  indorser.     The  defendant  ; 
oSSered  to  prove  at  the  trial,  that  it  was  the  intention  and  agree-  ' 
ment  of  the  parties,  that  the  note  should  be  negotiated  at  a  char- 
tered Bank.     This  Court  held  the  evidence  inadmissible.     The 
ground  upon  which  the  Court  went,  is  developed  in  the  follow- 
ing words  of  Lumpkin f  J.  who  delivered  the  judgment.     Com- 
menting upon  an  extract  from  the  text  of  Mr,  Story,  on  promis- 
sory notes,  the  Judge  says — **  We  believe  it  to  be  a  departure 
from  that  rule  of  Law,  which  precludes  the  admission  of  parol 
eridence,  to  contradict  or  substantially  vary  the  legal  import  of  a 
written  agreement,  than  which  none  is  better  settled  or  more  sal- 
utary in  its  application  to  contracts."     Again,  the  Judge  quotes 
from  the  decision  of  a  case  in  3  N.  H.  R.  the  following  proposi- 
tion^ to-wit :  "  But  it  seems  also  to  be  well  settled,  that  parol  ev- 
idence cannot  be  received^  to  vary  or  control  the  settled  legal  im- 
port of  a  commercial  instrument,"  (the  very  doctrine  for  which  I 
contend,)  and  gives  to  it  a  very  emphatic  indorsement,  in  the  fol- 
lowing words  :  "  We  entirely  concur  in  this  firm  and  manly  ad- 
herence to  a  rule  of  Law,  which  has  done  more  to  prevent  frauds 
and  perjuries,  than  the  Statute  passed  professedly  for  that  object. 
Better,  by  fiir,  to  rest  upon  broad  principles,  capable  of  being  com- 
prehended by  the  humblest  capacity,  and  especially  when  they  have 
proved  so  beneficent  in  their  results,  than  to  be  forever  frittering 
them  away  by  nice  and  attenuated  distinctions,  which  elude  even 
the  most  subtle."     4  Ga,  R.  106.     The  case  of  Stubbs  and  Good- 
ail  is  distinguishable  from  the  present  case,  in  one  particular ;  and 
that  particular  makes  tkis  a  stronger  case  than  that.    It  is  that  in 
tiat  case,,  the  defendant  was  an  indorser  ;  in  this,  the  defendants 
are  makers.    In  ^at  case,  the  admissibility  of  the  evidence,  in  the 
argumeoty  was  put  upon  the  ground  that  a  blank  indorsement  is 
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an  inchoate  contract,  and  is  therefore  susceptible  of  explana-* 
tion  by  parol ;  which  pnnciple,  if  it  were  a  sound  one,  has  no  rel^ 
evancy  to  makers.  A  brief  explanation  will  show  that  the  prin-' 
ciples  involved  in  Stubhs  and  Goodall,  are  the  same  witiii  those 
involved  in  this  case.  By  thcf  Act  of  26th  Dec.  1826,  {Prince^  462,) 
indorsers  upon  notes  and  other  instruments  are  not  entitled  to 
demand  and  notice,  unless  given  for  the  purpose  of  negotiation^ 
or  intended  to  be  negotiated  at  any  chartered  Bank,  or  unless  de^ 
posited  at  any  chartered  Bank  for  collection.  The  note  in  that 
case,  not  appearing  on  its  face,  to  be  payable  at  a  chartered  Bankr 
or  appearing  to  have  been  intended  to  he  negotiated  at  a  char- 
tered Bank,  or  to  have  been  deposited  there  for  collection,  the 
defendant,  Goodall,  vxu  notf  upon  the  face  of  the  note,  entitled  to 
notice.  By  the  legal  import  of  his  contract,  he  was  not  entitled 
to  notice.  His  engagement  to  pay  as  indorser,  was  by  the  law 
of  Georgia,  an  absolute  engagement  without  notice.  The  payee 
had  stipulated  on  the  note,  that  he  should  be  liable  without  no^ 
tice — ^he  had  bound  himself,  by  indorsing  a  note  not  payable  at 
Bank,  or  otherwise  appearing  to  be  intended  to  be  negotiated  at 
Bank,  to  be  liable  without  notice.  Now,  to  let  himself  into  the 
benefits  secured  by  the  proviso  of  the  Act  of  1826,  that  is  to  say, 
to  place  himself  in  the  position  of  an  indorser,  entitled  to  notice 
by  that  Act,  he  offered  to  prove  by  paro),  that  it  was  the  intent 
and  agreement  of  the  parties,  that  the  note  should  be  discounted 
at  Bank.  The  effect  of  this  evidence  was  to  set  up  a  conditiomd 
liability  in  place  of  an  absolute  liability.  The  legal  import  of  his 
indorsement  was  to  charge  him  without  notice.  By  that  indorse* 
ment  his  liability  did  not  depend  upon  notice.  By  the  pan^l 
agreement  he  was  to  be  liable  iipon  condition  that  he  had  notio&r 
And  how  did  Goodall  seek  to  change  his  contract  1  By  invo^ 
king,  through  the  means  of  a  different  contract,  to  be  set  up  by 
psrolftkehenefitsqf  the  proviw^  the  Act  of  IS26  in  hu/09or;  to 
make  thus,  that  which  was  absolvte,  conditional ;  to  secvre  thosr 
a  right  or  privilege  denied  to  lorn  by  the  legal  import  of  his 
vnitten  contract ;  to  impose  thus,  upon  the  holder  of  the  notortf 
burden  which  did  not  rest  upon  him,  by  the  written  contract,  to^ 
wit  3  the  burden  of  giving  notice ;  to  cast  upon  him  a  disability, 
against  which,  in  the  note,  he  had  stipulated.  •  Well,  in  this  caae, 
the  defendants  are  seeking  to  do  the  same  things.  By  paxol, 
they  seek  to  infooke  the  aid  of  the  Au  qflBB6  in  fikvorof  sunatm; 


SAVANNAH,  JANUARY  TERM,  1849.  81 

The  Bank  of  St.  Marys  vs.  Moinford  &.  Tyson. 

To  secare  to  themselves  privileges  or  rights,  to  which,  by  their 
written  contract,  they  are  not  entitled ;  To  cast  a  burden,  to- wit : 
the  burden  of  suing  the  maker  within  three  months,  upon  the 
holder,  under  which  he  did  not  rest,  and  against  which  he  had 
stipulated,  both  in  the  written  contract,  and  by  the  usage  of  the 
Bank.  In  short,  to  vary  the  legal  import  of  their  written  con- 
tract, by  making  what  was  an  absolute  engagement  to  pay  mo- 
ney, a  conditional  engagement  to  pay  money.  If  there  is  a  dif- 
ference in  the  principles  of  the  two  cases,  I  am  unable  to  see  it. 
Upon  similar  principles,  and  upon  the  decision  in  Stubbs  vs. 
GoodaUf  was  determined  the  case  of  Collins  rs,  Everett t  (4  Ga. 
iL  266,)  and  a  later  case,  not  yet  reported,  argued  at  Decatur  in 
August,  1848. 

My  learned  associates,  however,  place  the  judgment  of  this 
Court,  in  part,  upon  the  Acts  of  1826,  in  favor  of  sureties.  If  I 
could  agree  with  them,  which  I  cannot  do,  in  their  construction 
of  those  Acts,  still  my  dissent  must  needs  be  made,  because  they 
rest  their  judgment,  not  upon  the  Stathtes  alone,  but  upon  gene- 
ral principles  also.  What  remains  to  me,  is  to  show,  if  I  can, 
that  this  question  is  in  no  way  dependent  upon  the  Acts,  or  ei- 
ther of  them,  of  1826. 

There  are  two  Statutes  which  are  claimed  to  have  some  rele- 
vancy to  this  case.  One  passed  on  the  20th  Dec.  1826,  and  the 
other  on  the  26th  of  Dec.  1826.  Both  of  these  Acts  relate  to  sure- 
ties. The  former  is  entitled,  ''  An  Act  to  define  the  liability 
of  securities  on  appeal,  on  stay  of  execution,  and  for  the  protec- 
tion of  bail  on  recognizance,  bond,  note  or  other  contract."  The 
whole  of  its  enactments  have  a  single,  definite  and  unmistakeable 
object,  and  that  is  to  afford  to  sureties  a  summary  made  at  Law, 
qfremuneroHon  out  of  their  principal.  The  rights  of  the  payees  of 
notes,  or  other  holders,  are  not  intended  to  be  affected  by  it.  So 
fer  firom  this  being  the  case,  the  object  of  the  Act  is  expressed^ 
and  that  is,  in  every  class  of  the  cases  enumerated,  to  enable  sure- 
ties to  control  judgments  agamst  their  principals  for  reimbursement. 
By  the  5th  section  of  the  Act  of  20th  Dec.  1826,  sureties  on 
bonds,  notes  or  other  contracts,  are  authorized  on  the  trial,  to 
make  special  defence ;  and  in  case  it  shall  appear  to  the  Court, 
that  one  or  more  of  the  defendants  are  sureties  only,  and  not  in- 
terested in  the  consideration  of  the  contract  sued  on,  verdict  and 
judgment  shall  be  entered  accordingly  ;  and  the  surety  b  clothed 
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with  such  privileges  as,  in  a  previous  section,  are  conferred  ilpoflr 
other  sureties.  The  privilege  referred  to  is,  "  the  use  and  con^ 
trol  of  the  execution,  for  the  purpose  of  proceeding  against  hie 
principal**  The  defence  in  this  section  given  to  the  surety,  is  not 
against  the  plaintiff  in  the  action,  but  against  the  prineipalr  who 
may  be  sued  with  the  surety.  This  is  demonstrated  by  the*  pro- 
viso to  this  section,  which  is  in  these  words  ^'  •*•  Provided  the 
plaintiff  shall  in  no  case  he  delayed  by  any  disptrte  which  may 
arise  between  the  defendants,  but  the  Court  shall  decide  the  is- 
sues, and  the  verdict  which  may  have  been  fmally*  rendered  on 
the  issues  between  the  defendants,  shadl  relate  back  to  the  time 
of  the  verdict  and  judgment  in  favor  of  the  plaintiff!"  The  liti- 
gation, the  issues  made,  are  between  the  defendants ;  ihejdaintiff' 
is  not  to  he  delayed.  His  rights  remain  not  only  intact,  but  aare 
expressly  protected  in  this  Act.  Then  what  relation  has  it,  can 
it  have,  to  a  contest  between  the  holder  of  the  note  and  the  ma- 
ker ?     Surely  none,  not  even  the  most  remote. 

The  Act  of  26th  Dec.  1826,  has  two  sections.  The  first  relates 
to  the  liability  of  indorsers  on  notes,  &c.  and  is  not  pretended  to 
have  any  application  to  the  point  in  discussiop.  The  second  sec- 
tion is  mainly  relied  upon  as  controlling  it,  and  is  as  follows : 
**  Any  security  or  indorser  may,  whenever  he  thinks  proper, 
after  the  note  or  instrumcmt  becomes  due,  require  the  holder  to 
proceed  to  collect  the  same,  and  if  he  shall  not  proceed  to  do  so 
within  three  months,  the  indorser  or  surety  shall"  be  no  longer  li- 
able." PriTice,  461,  462.  The  position  is,^  that  inasmuch  as  this 
Act  authorizes  any  surety  to  give  notice,  and  upon  failure  of  the 
holder  to  proceed  to  collect  within  three  months,  discharges  him, 
that  any  surety  who  is  so  in  fact,  although  not  a  surety  on  the 
written  contract,  may  in  a  Court  of  Law,  plead  his  suretyship 
and  his  notice,  and  prove  it  by  parol.  Now,  I  am  not  prepared 
to  say,  that  any  party  to  a  note,  who  is  in  fact  a  surety,  is  not  en- 
titled to  the  benefit  of  this  Act,  whether  he  appear  to  be  so  or 
not,  on  the  face  of  the  written  contract.  What  I  assert  is,  that 
unless  it  appear  on  the  written  contract,  that  he  is  a  surety, 
he  is  not  entitled  to  the  benefit  of  the  Act  in  a  Ckmrt  of  Law. 
He  may  go  into  Equity  and  be  there  relieved,  because  the 
rules  of  proceeding  and  the  law,  as  settled,  governing  that 
jurisdiction,  will  permit  him  to  have  relief  there.  He  cannot 
come  here  for  relief,  because  he  cannot  get  it  until  the  rule  of  er- 
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idence,  which  I  hope  I  have  shown  is  so  well  established,  is  ab- 
rogated by  the  Legislature.  The  Legislature,  in  granting  to  him 
the  privilege,  without  prescribing  the  manner  of  his  remedy, 
must  be,  according  to  the  established  rules  of  statutory  construc- 
tion, considered  as  remitting  him  to  that  forum  where  the  reme- 
dy is  competent,  and  not  to  that  where,  by  existing  laws,  it  is  not 
'Competent,  If  it  is  apparent  on  a  written  contract^J^by  the^signa- 
ture  or  by  recital,  that  a  party  is  a  surety,  then  this  Act  is  avail- 
able to  him,  in  a  Court  of  Law,  because  there  the  establishment 
of  his  right  would  not  be  dependent  upon  parol  evidence,  and  the 
exercise  of  it  would  not  he  precluded  by  any  rule  of  Law.  I  am 
not  at  liberty  to  infer,  irom  the  fact  that  the  Legislature  has  au- 
thorized any  surety  to  discharge  himself  by  notice,  that  it  in- 
tended to  annul,  so  far  as  applicable  to  all  instruments  to  which 
there  might  be  parties  holding  to  others  the  relation  of  sureties, 
a  rule  of  evidence  founded  in  the  clearest  reason,  and  the  most 
manifestly  sound  policy.  If  indeed  the  surety  had  not  a  remedy 
in  Equity,  I  should,  in  that  event,  be  more  inclined  to  give  him 
oneliere.  I  should  be  disposed  to  imply  a  repeal  of  the  rules  of 
evidence  which  stand  in  his  way,  rather  than  make  the  Act  of  the 
Legislature  nugatory.  But  sitting,  as  we  now  sit,  in  a  Court  of 
Law,  and  construing  this  Act  in  the  light  of  Law  rules,  I  must 
believe  that  it  applies  to  such  sureties  on  notes  and  bills,  as  are 
flo  on  their  face.  And  as  in  this  case  the  defendants  are  not  on 
this  note  sureties,  but  unconditional  promisors,  it  does  not  admit 
&em  to  the  defence  set  up,  or  authorize  the  admission  of  the  ev- 
idence. 

When  I  say  that  these  defendants  would  be  entitled  to  relief  in 
a  Court  of  Equity,  I  mean  to  say  that  there,  their  defence  might 
be  set  up  and  proven  ;  but  I  do  not  mean  to  say,  that  in  this  case, 
it  would  be  successful ;  that  would  depend  upon  the  case  made  on 
the  trial.  The  facts  being  ascertained.  Chancery  would  no  doubt 
relieve,  if  the  facts  would  authorize  relief.  The  whole  difficulty 
here  is,  that  the  facts  which  would  authorize  relief,  do  not  appear 
tipon  the  contract  which  the  parties  have  made,  and  cannot  in  a 
"Court  of  Law  be  ascertained. 


84       SUPREME  COURT  OF  GEORGIA. 

8tame«  and  Paine  vs.  Quhi. 


No.  8. — E.  Starnes  and  W.  W.  Paine,  plaintifi&  in  error,  r*.  Cal- 
vin QuiN,  defendant. 

[1.]  One  of  several  tenants  in  common,  may  sae  separately  in  trover,  and 
the  defendant  may  plead  the  non-joinder  in  abatement ;  but  if  he  fail  so  to 
plead,  he  cannot  take  advantage  of  it  on  the  trial,  nor  by  motion  in  arrest,  bat 
will  be  confined  to  giving  in  evidence  the  interest  of  the  other  tenants  in 
common,  in  mitigation  of  damages.  And  the  plaintiff  may  proceed  to  re- 
cover his  proportion,  or  aliquot  interest,  in  the  common  property. 

[2.]  In  such  a  case,  the  other  tenants  in  common,  may  afterwards  sae  seve- 
rally, for  their  interest,  and  th^  defendant  cannot  plead  the  non-joinder  of 
their  co-tenants,  in  abatement. 

[3.]  One  tenant  in  common,  cannot  bring  trover  against  his  co-tenant,  unless 
in  case  of  the  destruction  or  sale  of  the  proper^. 

[4.]  One  of  several  tenants  in  common,  sells  the  whole  property  to  A :  Hdd, 
that  trover  will  lie  for  their  interest  in  it,  against  the  purchaser,  in  favor  of 
the  other  tenants ;  that  such  sale  is  void,  as  to  them,  and  does  not  make  him 
a  tenant  in  common  with  them. 

Trover,  in  Telfair  Superior  Court.     Tried  before  Judge  Scak- 

BOROUGH. 

The  plaintiffs,  as  attorneys  at  law,  entered  into  an  agreement 
with  one  W.  Rogers,  attorney  in  fact  for  Samuel  Brinson,  to  sue 
for  certain  negroes,  in  the  possession  of  one  James  Chaney,  of 
Montgomery  County,  in  consideration  that  they  should  receive 
one  half  of  the  recovery.  Rogers,  in  settlement  of  the  case,  re- 
ceived of  Chaney,  three  negroes — ^Harriet  and  two  children — and 
sold  them  to  the  defendant,  Calvin  Quin.  The  plaintiff  brought 
trover  against  Quin,  to  recover  the  negroes ;  and  upon  these 
facts,  the  Court  charged  the  Jury,  on  the  trial — "  That  if  they 
believed  the  facts  proved,  plaintifl&  had  shown  title  to  said  prop- 
erty, to  themselves  and  Brinson,  or  defendant,  as  tenants  in  com- 
mon, and  they  could  not  recover,  because  Brinson  was  not  made 
a  party  plaintiff.  If  defendant  was  a  tenant  in  common,  one  ten- 
ant in  common  could  not  maintain  an  action  at  Law,  against  bis 
co-tenant."     Which  decision  plaintiffs  allege  to  be  erroneous. 

Rockwell,  for  plaintiff  in  error. 
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Cols,  for  defendant  in  error,  cited — 

Jbeomnrd  vs.  Scarborough,  2  Kelly,  73.  Hall  vs.  Page,  4  Geor- 
gia R.  428.  1  Pick.  415.  3  Cow.  624.  2  Kent,  466.  4  Lit. 
412.  4  Fet.  410.  5  John.  Ch.  327.  7  £i«^.  369.  21  TFcw^i. 
98.  Smith  on  Cont.  67.  1  Ham.  132.  5  Mo»r.  416.  14  Mass. 
322.  3  Wheat.  204.  15  Fcwy,  /r.  139.  1  Toml.  Law  Die. 
title  Champerty.  2  Mart.  Lou,  R.  2Sl.  3  Louisiana  R.  160. 
2  ^ttoi,  115.  4  /.  J.  Marsh.  16.  5  jB.  ^  ^.  140.  17  Sergt.  ^ 
RatoUj  99.  Broira  oi»  Actions,  309.  6  JE?a«^,  614.  4  Camp.  237. 
13  East,  522.    2  M.  Sf  Sd.  397.     5  Tavn/.  617. 

By  the  Court. — Nisbbt,  J.  delivering  the  opinion. 

Tlie  presiding  Judge  in  this  case,  instructed  the  Jury,  that  if 
tfaey  beUeyed  that  the  evidence  showed  a  tenancy  in  common, 
between  the  plaintiffs  and  another,  that  they  should  find  for  the 
defendant.  Meaning  to  say,  no  doubt,  that  one  of  tviro  or  more 
tenants  in  common,  could  not  maintain  trover  against  a  stranger, 
for  the  common  property.  He  also  instructed  the  Jury,  that  if 
they  believed  that  die  evidence  showed  a  tenancy  in  common,  be- 
tween the  plaintifis  and  the  defendant,  that  they  should  find  for 
defimdant.  Meaning,  no  doubt,  that  one  tenant  in  common,  can- 
not sue  his  co-tenant  in  trover,  for  the  common  property.  These 
decinons  are  excepted  to.  In  this  case,  there  was  no  plea  in 
abatement,  for  non-joinder  of  plaintiffs.  The  questions  were 
made  on  the  trial,  upon  the  instructions  of  the  Court  to  the  Jury. 

Tenants  in  common,  are  not  seized  per  my  and  per  tout,  but 
per  my  only.  Their  interest  in  the  common  property  is  several 
Hence,  in  ejectment  they  must  sue  severally ;  also,  in  all  actions 
which  savor  of  the  realty.  Littleton,  s.  311,  312,  313.  1  Chitty*s 
PL  44.  4  Kent,  368.  Mr.  Chitty  says  :  *'  In  personal  actions, 
as  for  a  trespass  or  nuisance  to  their  lands,  they  may  join,  be- 
cause in  these  actions,  though  their  estates  are  several,  yet  the 
damagee  survive  to  all ;  and  it  would  be  unreasonable,  when  the 
damages  are  thus  entire,  to  bring  several  actions  for  a  single  tres- 
pass. A  tenant  in  common  may,  however,  in  general,  sue  sepa- 
rately, as  in  ejectment,  for  his  undivided  share,  or  in  trespass,  for 
the  mesne  profits,  or  in  debt,  fer  the  double  value,  against  a  per- 
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son  who  has  held  over,  after  the  expiration  of  his  tenancy."  1 
Chittf/s  PL  44.  Bac.  Ab.  tit.  Joint  Tenants,  72.  2  Black.  1077. 
5  T.  R.  246.  Yelv.  161.  Cro.  Jac.  231.  2  H.  Black.  386.  5 
Mod.  151.  The  language  of  the  English  authorities  is,  in  perso- 
nal actions,  tenants  in  common  may  sue  jointly,  which  seems  to  im- 
ply that  they  may  sue  severally.  Indeed,  Mr.  Chitty  says,  that 
in  general,  they  may  sue  separately.  The  American  authorities 
assert,  very  generally,  that  they  must  join  in  personal  actions. 
At  least,  so  says  Mr.  J.  Branson,  in  Hill  vs.  Gibbs,  5  HilTs  N,  Y, 
R,  58.  I  believe,  however,  that  no  controversy  can  grow  out  of 
may  and  must.     The  English  and  American  authorities  mean  the 

same  thing. 

[1.]  They  both  mean  to  say,  that  they  may  join  in  trover  and 
trespass,  and  that  there  is  no  objection  whatever  to  the  joinder ; 
and  that  they  may  sue  severally,  for  their  aliquot  shares  or  pro- 
portions of  interest  in  chattels  ;  subject,  however,  to  be  defeated 
,  in  the  latter  case,  by  a  plea  in  abatement,  for  the  non-joinder  of 
their  co-tenants.  And  if,  in  the  latter  case,  the  defendant  fails  to 
plead  in  abatement,  he  cannot  give  the  non-joinder  in  evidence, 
on  the  general  issue,  or  plead  it  in  bar,  or  move  in  arrest,  even 
though  the  matter  be  found  specially,  or  appear  upon  the  £u»  of 
the  plaintiff's  pleadings.  If  the  plaintiff  sues  separately,  and  the 
defendant  fails  to  plead,  the  plaintiff  may  proceed  and  have  his  re- 
covery for  his  aliquot  interest  in  the  property,  and  the  defendant 
is  confined  to  giving  in  evidence  the  joint  interest  of  others,  in 
mitigation  of  damages.  In  our  State,  the  plaintiff  thus  recovering 
a  verdict  in  trover  for  damages,  upon  payment  by  the  defendant 
of  the  verdict,  he  would  become  a  tenant  in  common  of  the  prop- 
erty, with  the  person  jointly  interested  with  the  plaintiff.  Chan- 
cellor Kent  thus  briefly  states  the  whole  doctrine  in  Whedright 
vs.  Depeyster — **  It  appears  to  be  settled  in  the  books,  that  in  ac- 
tions of  trover  and  trespass,  the  plaintiff  may  sue  separately  for 
his  aliquot  share  or  proportion  of  interest  in  a  chattel,  and  that 
the  defendant  may  give  the  joint  interest  of  others  in  evidence,  in 
mitigation  of  damages,  but  that  he  cannot  avail  himself  of  the 
omission  of  the  plaintiff,  to  unite  the  other  tenants  in  common 
with  him  in  the  suit,  otherwise  than  by  pleading  it  in  abatement 
He  cannot  take  advantage  of  it  on  trial."  1  John.  486.  This  is 
the  doctrine  which  we  hold,  and  which  governs  the  first  excep- 
tion in  this  case.    2  Vm.  59.  j[d.  81,  25»  26,  27.     Chv.  EUz.  564. 
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Latch,  162, 153.  1  Mad.  102.  1  Show,  29.  2  Lev.  113.  Skin. 
640.  1  Salk.  32.  2  Stra.  820.  5  5ar.  Abr.  260,  261.  6  T.  R. 
766.  1  5««Ji^.  29.  G.  7  T.  iJ.  280.  5  East,  420.  1  Bo*.  8f  Pull. 
70  to  75.  6  Johns.  108.  8  JoAii.  151.  11  Ma^s.  419.  1  Phil. 
Ev.  210.     1  TFgwJ.  380,  386.     4  C.  ^  P.  152. 

[2.]  And  if  in  a  eereral  action,  by  one  of  two  or  more  tenants 
in  common,  there  is  no  plea  in  abatement,  the  other  tenants 
may  afterwards  sue  alone  ;  and  in  the  latter  suit,  the  defendant 
cannot  plead  the  non-joinder  in  abatement.  Sedgworth  vs.  Over- 
end,  7  r.  R.  279. 

In  the  case  at  bar,  as  there  was  no  plea  in  abatement,  the  de- 
fendant was  not  entitled  to  avail  himself  of  the  non-joinder,  upon 
the  trial,  and  the  Court  erred  in  instructing  the  Jury,  that  if  they 
believed  from  the  evidence  that  the  plaintiffs  were  tenants  in  com- 
mon with  another,  they  should  find  for  the  defendant. 

[3.]  Upon  the  second  point.  It  is  true,  generally,  that  an  ac- 
tion of  trover  does  not  lie  in  favor  of  one  tenant  in  common 
against  his  co-tenant,  because  the  possession  of  one  is  the  posses- 
sion of  all ;  yet,  it  will  lie,  in  case  of  the  destruction  or  sale  of  the 
property.  This  has  been  decided  several  times  by  this  Court. 
See  HaU  vs.  Page,  4  Georgia  R.  434,  '5. 

[4.]  According  to  this  doctrine,  trover  would  lie  in  favor  of  these 
plaintiffi),  against  their  co-tenant,  for  the  sale  of  the  negroes, 
which  they  owned  in  common,  to  the  defendant.  The  suit  is  not, 
however,  against  him,  but  against  the  purchaser  from  him,  who 
was  in  possession  of  the  negroes.  Now,  if  there  was,  by  that 
sale,  a  tenancy  in  common  created  between  the  plaintiffs  and  the 
defendant,  the  plaintiffs  had  no  right  to  bring  trover  against  him. 
There  is  no  evidence,  in  that  event,  that  the  case  comes  within 
die  exceptions  to  the  rule,  that  one  tenant  in  common  cannot  sue 
another  in  trover.  The  suit  here,  is  brought  against  a  stranger 
to  the  original  tenancy  in  common — a  purchaser  of  the  whole 
property  from  one  of  the  co-tenants.  One  of  the  tenants  in  com- 
mon may  sell  his  interest,  and  thus  the  purchaser  and  the  remain- 
ing tenant  become  tenants  in  common,  or  it  may  be  sold  under  ex- 
ecation,  and  the  same  result  will  follow.  But  one  tenant  in  com- 
mon cannot  seU  a  distinct  portion  of  the  common  property,  much 
leas  the  whole,  and  convey  a  title  to  the  purchaser.  They  are 
not  like  partners.  They  each  hold  an  undivided  several  interest. 
Each  baa  title  to  that  undivided  interest,  and  neither  can  convey 
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it  to  the  prejudice  of  the  other.  The  grantor  may  himself  be  es- 
topped, perhaps,  by  such  a  sale,  but  it  does  not  affect  the  rights  ofhis 
co-tenant.  The  defendant  claims  a  title  here,  in  himself  alone.  That 
he  could  not  acquire,  but  by  a  purchase  from  all  the  tenants  in  com«> 
mon.  His  title,  as  against  the  plaintiffs'  title,  is  a  nuUity— ^nor 
does  he  stand  in  the  relation,  to  them,  of  a  tenant  in  common. 
Such  we  hold  to  be  the  law,  arising  on  the  facts  of  this  case ;  and 
the  Court,  therefore,  erred  in  charging  the  Jnry,  that  according 
to  the  law  of  the  case,  they  might  consider  of  the  question,  wheth- 
er the  plaintiffs  were  tenants  in  common  with  the  defendant,  for 
such  we  consider  to  be  the  effect  of  the  charge.  See  HaU  V9, 
PagCf  4  Ga.  R,  434,  '5.  Leonard  vs,  Scarborough  and  imfe^  % 
Kelly,  73.  4  Kenty  368.  12  Mass.  348.  24  Pick.  329.  4  Omn. 
495.     5  Conn.  363.     3  Yerg.  492. 

Several  interesting  questions  were  made  in  the  argument  of 
this  cause,  which  were  not  made  or  determined  below.  The 
points  now  decided,  are  the  only  ones  made  on  the  record.  Jus- 
tice to  the  Court  below,  requires  us  to  abstain  from  the  decision 
of  questions,  upon  which  the  presiding  Judge  gave  no  opinion^ 
and  the  determination  of  which  is  not  necessary  to  the  case  made 
by  the  record. 

Let  the  judgment  below  be  reversed. 


No.  9. — John  Doe,  ex  dem.  Wh.  CtTMMiNO  and  others,  plaintiffs 
in  error,  vs.  Roe,  C.  E.  and  James  M.  Butler,  tenant  in  pos- 
session. 

[1.]  There  can  be  no  special  pleading  in  ejectment,  foriheecmsaUrule,  which 
admits  lease,  entry  and  ouster,  compels  the  defendant  to  plead  only  **  not 
guilty/'  or  the  Statute  of  Limitations. 

[2.]  The  general  issae  in  ejectment  denies  the  defendant's  possession,  as  welf 
as  the  plaintiff's  title. 

Ejectment,  in  Bryan  Superior  Court.  Motion  to  dismiss  de^ 
fondant's  plea,  decided  by  Judge  Fleming,  at  Chatmbex^,  Dec 
22d,  1848. 

An  action  of  ejectment  was  commenced  in  Bryan  Superior 
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Court,  returnable  to  April  Term,  1848,  for  a  certain  tract  of 
landv  known  as  Sandy  Hill. 

At  the  first  term,  James  M.  Butler,  the  alleged  tenant,  filed 
the  following  pleas : 

'*  And  now,  at  this  term,  comes  the  defendant,  James  M.  But- 
ler, in  his  proper  person,  the  force  and  injury  when,  &c.  and 
says  that  he  is  not  guilty  of  the  said  trespasses  in  ejectment,  as 
abore  laid  to  his  charge,  and  of  this  he  puts  himself  upon  the 
country. 

*'  And  for  fiirther  plea  in  this  behalf,  the  said  James  M.  Butler 
says,  that  at  the  time  of  the  commencement  of  the  aforesaid  ac- 
tion in  this  behalf,  against  him,  he  was  not  in  possession  of  the 
said  premises,  in  the  said  plaintiff's  declaration  mentioned,  or  any 
part  thereof,  nor  did  he  then  or  now  claim  any  right,  title,  inter- 
est, property  or  possession  of,  in  or  to  the  said  premises,  but  that 
the  said  premises  are  the  property  of,  and  claimed  and  held,  by 
one  John  Bailey,  of  the  County  of  Mcintosh,  in  the  State  of  Geor- 
gia ;  and  further,  that  the  said  James  M.  Butler  disclaims  all 
right,  title,  interest,  possession,  property,  claim  or  demand  of,  in 
or  to  the  said  within  mentioned  premises,  or  any  part  thereof; 
and  of  these  several  matters,  he  puts  himself  upon  the  country. 

(Signed,)  JAMES  M.  BUTLER, 

in  proper  person.** 

At  the  trial  term  of  said  cause,  the  plaintiff,  by  his  counsel, 
movcfd  to  dismiss  and  set  aside  the  said  pretended  pleas,  and  to  en- 
ter a  judgment  by  default,  against  the  casual  ejector — 

1st.  Because,  that  part  of  it  purporting  to  be  the  general  issue, 
did  not  confess  lease,  entry  and  ouster. 

2nd«  Because  the  second  part  of  said  paper  is  wholly  inconsis- 
tent widi  the  general  issue,  and  ought  not  to  be  allowed  to  stand. 

3d.  Because  the  latter  part  of  said  pretended  plea,  being  spe- 
cial in  its  character,  could  only  have  been  filed  by  leave  of  the 
Court ;  and  being  dilatory  in  its  character,  even  although  it 
had  been  put  in  by  leave  of  the  Court,  it  should  have  been  passed 
upon  and  disposed  of  by  said  Court,  at  the  first  term. 

4th.  That  the  whole  of  said  paper  was  contrary  to  the  rules  of 
pleading,  and  illegal ;  and  if  special  circumstances  authorized  its 
admission,  the  existence  of  such  special  circumstances  should 
have  baon  shown  at  the  first  term. 

Plaumff's  counsd  farther  moved  the  Court,  if  the  latter  part  of 
VOL.  n.  12 
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the  plea  was  ruled  illegal^  that  said  Butler  should  be  ruled  to 
trial  on  the  general  issue. 

The  presiding  Judge  overruled  the  motion,  and  decided  that 
said  Butler  should  have  his  option  to  go  to  trial  on  the  first  part 
of  his  plea,  as  the  general  issue,  or  on  the  latter  part  of  said  paper, 
if  verified  by  affidavit. 

The  defendant's  counsel  struck  out  the  first  part  of  the  plea, 
and  went  to  trial  upon  the  latter  part,  (verified  by  the  affidavit  of 
defendant,)  upon  the  question  of  possession  alone,  the  Court  con- 
fining the  testimony  to  that  question. 

The  Jury  failing  to  return  a  verdict,  a  mis-trial  wafi  ordered, 
and  by  consent,  it  was  ordered  that  plaintifi^'s  motion  to  dismiaw 
the  plea  and  take  judgment  by  default,  should  be  re-argued  be- 
fore Judge  Fleming,  at  Chambers. 

Upon  which  hearing,  the  motion  was  overruled. 

The  Court  deciding  that  said  Botler  was  properly  befi^re  the 
Court  on  the  plea  denying  his  possession,  and  that  said  plainti£r 
was  properly  ruled  to  trial,  on  said  plear— which  decisions  are  ex- 
cepted to. 

Harden  &  Lawton,  for  plaintiff  in  error,  were  stopped  \>J 
the  Court. 

De  Lton,  for  defendant  in  error. 

Bi/  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

Lord  Coke  deemed  special  pleading  so  delightful  a  science, 
that  its  very  name  was  derived,  according  to  him,  from  its  pleas^ 
urable  nature.  ''  Quia  bene  plctcitare  omnibus  placety  My  bretb^ 
ren,  who  were  engaged  in  the  management  of  this  case,  in  the 
Circuit  Court,  will  pardon  me  for  suggesting,  that  they  seem  in* 
tent  on  restoring  this  exquisite  recreation  to  its  pristine  state. 

Had  a  motion  been  made  to  dismiss  this  writ  of  error,  as  hav« 
ing  been  prematurely  brought,  it  must  have  been  sustained.  Nq 
final  judgment  has  been  rendered  in  the  cause,  below.  There  be- 
ing a  f/Us'trialy  all  the  issues  of  law  and  of  fact,  are  still  pending, 
and  the  presumption  is,  they  will  be  correctly  adjudicated. 

The  origin  and  growth  of  the  action  ofejectment,  will  be  found 
ftiUy  stated  by  Mr.  Sergeant  Adams,  in  the  opeoii^  chi^ter  of 
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liis  Treatise  on  Ejectment.  It  is  an  action  in  which  a  tenant,  for 
a  term  of  years,  claims  damages  for  a  forcible  ejection  or  ouster 
from  the  land  demised.  It  was  invented  in  the  reign  of  Edward 
IL  or  Edward  III.  to  enable  suitors  to  escape  from  the  thousand 
nicedes  in  which  real  actions  were  embarrassed ;  and  which, 
moreover,  were  cognizable  in  the  Courts  of  Common  Pleas  only. 
Real  actions  having  been  abolished,  ejectment  is  the  regular  mode 
of  proceeding,  for  the  trial  of  possessory  titles.  Anciently,  dam- 
4tge9  only  were  recoverable— -subsequently,  the  laTid  itself.  It  is 
needless  to  add,  that  this  form  of  action  is  entirely  fictitious.  It 
k  thus  described  and  illustrated  by  Lord  Mansfield : 

**  An  gectment  is  an  ingenious  fiction,  for  the  trial  of  titles  to 
the  possesflum  of  land,  lujbrm,  it  is  a  trick  between  two,  to  dis- 
possess a  third,  by  a  sham  suit  and  judgment.  The  artifice  would 
be  crinanal,  unless  the  Court  converted  it  into  a  fair  trial  between 
the  proper  parties.  The  great  advantage  of  this  fictitious  mode 
of  proceeding  is,  that  being  under  the  control  of  the  Court,  it  may 
be  so  modelled  as  to  answer  in  the  best  manner,  every  end  of  jus- 
tice and  convenience.  The  control  which  the  Courts  have  over 
the  casual  ejector,  enables  them  to  put  any  terms  upon  the  plain- 
tiff which  are  just  He  was  soon  ordered  to  give  notice  to  the 
tenant  in  possession.  When  the  tenant  in  possession  asked  to  be 
admitted  defendant,  the  Court  was  enabled  to  impose  conditions ; 
and  therefore,  obliged  him  to  allow  the  fiction,  and  go  to  trial  upon 
die  real  merits,  without  being  entangled  in  the  niceties  of  plead- 
ing on  either  side.     Fairdaim  vs.  Shamtitle,  3  Burr.  1294. 

[1.]  Four  things  are  necessary  to  enable  a  person  to  support 
an  ejectment,  viz  :  title,  lease,  entry  and  ouster.  And  as  the  three 
latter  are  only  feigned  in  the  modem  practice,  the  plaintiff  would 
be  non-suited  at  the  trial,  if  he  were  obliged  to  prove  them.  The 
Courts,  theTet&re,  compel  the  defendant  to  enter  into  what  is 
called  the  consent  rule,  by  which  he  undertakes  that  at  the  trial 
he  win  confess  the  lease,  entry  and  ouster  to  have  been  regularly 
made,  and  rely  solely  upon  the  merits  of  his  title.  In  England, 
at  preaentv  the  consent  rtde  admits  possession  also.  The  consent 
fide  is  presumed  to  be  taken  in  every  case,  and  being  at  best  but  a 
useless  form,  its  observance  is  dispensed  with  in  point  of  fhct ; 
and  this  dispenses  with  all  special  pleading  in  ejectment.  The 
defendant  can  plead  only  "  not  guilty,"  and  the  Statute  of  Limi- 
tations. 
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[2.]  With  us  in  Georgia,  as  in  most  of  the  States,  the  general 
issue  in  ejectment  denies  the  defendant's  possession,  as  well  as 
the  plaintiff's  title.  '  Stevens  vs,  Griffith,  3  Ver.  R,  448. 

It  was  not  necessary,  therefore,  in  this  case,  that  the  defendant 
should  haye  pleaded  specially,  that  he  was  not  in  the  possession 
of  the  premises  in  dispute,  at  the  time  suit  was  commenced.  And 
yet  it  was  not  competent  for  the  plaintiff,  on  the  other  hand,  to 
demur  to  this  plea.  At  most,  it  was  but  an  act  of  supererogation. 
The  defendant  did  more  than  duty  required  of  him.  The  Court 
was  wrong  in  compelling  the  defendant  to  elect  between  these 
pleas,  and  in  sending  him  to  the  Jury,  upon  the  question  of 
possession  alone.  The  Court  might  very  properly,  for  the  sym- 
metry of  its  records,  have  directed  this  supernumerary  plea  to 
have  been  stricken  out  as  surplusage. 

It  is  true,  that  if  the  verdict  had  been  for  the  defendant,  it 
would  have  ended  the  case  ;  but  if  the  finding  had  been  for  the 
plaintiff,  upon  this  issue  of  possession,  still  he  would  have  to  show 
title  in  himself,  before  he  could  have  recovered.  Under  our  sys- 
tem of  appeals,  therefore,  this  mode  of  procedure  might  have  in- 
volvedycmr  trials  instead  of  two;  and  for  this  reason,  if  no  other, 
the  practice  should  be  discountenanced. 

Let  the  cause  be  remanded,  and  further  proceedings  be  had> 
in  conformity  with  this  opinion. 


No.  10. — ^Alexander  Scranton,  et  al,  plaintiffs  in  error,  vs.  Ross 
Demere  and  John  Demere,  by  prochdn  amif  defendants. 

[1.]  Where  a  warrant  of  attorney  was  executed  under  the  rule  of  Court,  to 
confirm  an  appeal  entered  by  the  agent  of  the  party  to  the  suit,  in  which  it 
was  recited,  that  **  I  do  hereby  ratify  and  confirm  all  that  my  said  attor- 
ney has  done,  or  may  hereafter  do  in  my  name,  in  the  premises,  without 
incurring  cost  to  me :"  Held,  that  the  authority  of  th6  agent  to  enter  the  ap- 
peal, was  ratified  by  his  principal,  and  that  he  would  be  bound  for  all  costs 
necessarily  incident  to  the  entering  such  appeal,  notwithstanding  the  quali- 
fication in  the  warrant  of  attorney. 

[2.]  Where  a  free  person  of  color  is  a  party  to  a  suit,  in  the  Courts  of  thia 
State,  and  dies,  the  suit  abates ;  and  administration  should  be  taken  out  on 
the  estate  of  such  free  person  of  color. 
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[3.]  Where  a  decree  was  obtained  in  favor  of  legatees,  against  the  executors 
of  the  testator's  vrill,  for  their  legacies  nnder  it,  and  the  executors  have  ad- 
mitted  assets  in  their  hands,  sufficient  to  pay  them :  Hcldf  that  property 
which  had  been  distributed  to  another  legatee,  under  the  will,  with  the 
auent  of  tiie  executors,  could  not  be  first  seized  and  sold  in  satisfaction  of 
floch  decree,  against  the  executors  alone,  when  it  did  not  appear  there  waa 
any  deficiency  of  assets  to  pay  all  the  legacies,  and  the  legatee  whose  prop- 
erty was  taken,  was  no  party  to  the  decree;  notwithstanding  it  was  declared 
by  the  decree  that  it  should  be  a  lien  upon,  and  bind  the  whole  estate  of  the 
testator.  The  estate  of  the  testator,  in  the  hands  of  the  executors,  injirst  li- 
able for  the  satisfaction  of  the  decree,  before  such  portion  of  it  as  had  been  dis- 
tributed to  legatees  who  were  not  parties  to  the  decree,  and  who  had  been 
in  possession  of  it  for  several  years,  with  the  assent  of  the  executors. 

Levy  and  claim,  in  Glynn  Superior  Court.  Decided  by  Judge 
Fleming. 

In  1828,  Raymond  Demere  made  his  will,  the  third  item  of 
which  was  as  follows  : 

"  Whereas,  from  the  fidelity  of  my  negro  man  Joy,  and  my  ne- 
gro woman  Rose,  who  not  only  saved  and  protected  a  great  part 
of  my  properly  during  the  time  the  British  occupied  St.  Simons, 
but  actually  buried  and  saved  a  large  sum  of  money,  with  which 
they  might  have  absconded  and  obtained  their  freedom ;  it  is 
therefore  my  will,  and  I  direct  my  executors  to  petition  the  Leg- 
islature to  pass  an  Act  for  the  manumission  of  my  said  negroes, 
and  their  two  children,  Jim  and  John,  and  any  other  children 
Rose  may  have,  setting  forth  their  meritorious  behavior  and  faith- 
ful conduct  during  a  period  of  invasion,  when  nearly  all  the  ne- 
groes on  St  Simons  deserted  and  joined  the  British." 

"  It  is  also  my  will,  and  I  direct  if  the  said  Joy,  Rose  and  her 
children  are  freed  by  law,  and  remain  in  Georgia,  that  the  said 
Joy,  Rose  and  her  son  Jim,  shall  each  receive  two  cows  and 
calves  from  my  stock  on  St.  Simons.*' 

After  making  a  devise  of  land  to  said  negroes,  testator  further 
provides :  **  And  also,  that  said  Joy,  Rose  and  her  children, 
shall  receive  from  my  estate,  one  year's  provision,  from  the  time 
they  take  possession  of  their  land ;  and  also,  that  my  executors 
shall  pay  from  my  estate,  or  have  the  payment  of  the  same  se- 
cured, viz  :  to  my  negro  woman  Rose,  during  her  lifetime,  an 
annuity  of  seventy-five  dollars ;  and  also,  the  fiirther  sum  of  seven- 
ty-five dollars,  for  the  support  of  her  son  John,  until  he  arrives  at 
the  age  of  twenty-one  years ;  and  then,  my  executors  are  direct- 
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ed  to  pay  unto  the  Baid  John,  from  my  estate,  the  sum  of  $1000 
lawful  money." 

After  making  proviBion  for  the  education  of  John,  and  the  pro- 
tection of  their  rights,  the  testator  divides  his  estate,  real  and 
personal—- one  half  to  Joseph  Demere,  his  son,  and  one  half  to 
certain  grandsons. 

The  Legislature  of  Georgia  manumitted  the  said  slaves,  as  de- 
sired in  the  will.  The  executors  failed  to  pay  the  legacies  and 
annuities  to  Joy,  Rose  and  her  children,  but  distributed  the 
whole  estate  to  the  residuary  legatees.  In  1843,  (Joy  and  Jim 
being  dead,)  Rose  Demere  and  John  Demere,  by  their  next 
friend,  Alexander  Mitchell,  filed  their  bill  against  the  executors* 
praying  an  account  of  their  annuities  and  legacies ;  and  such  pro- 
ceedings were  had,  that  at  April  Term,  1845,  a  decree  was  ren- 
dered in  favor  of  the  complainant,  for  and  in  behalf  of  Rose  De- 
mere, **  the  sum  of  $3,000,  the  amount  due  her  31st  December, 
1842,  $150  for  her  annuity  for  1843,  and  $75  for  every  year  as 
long  as  she  lives ;"  and  for  and  in  behalf  of  John  Demere,  "  the 
sum  of  $1024."  '*  And  we  further  decree,  that  thi^  decree  shall 
be  a  lien  upon,  and  bind  the  whole  estate  of  the  said  Raymond 
Demere." 

Execution  issued  thereon,  and  the  grandsons,  residuary  lega- 
tees of  one  half  the  estate,  paid  thereon,  one  half  of  the  same. 

On  the  13th  March,  1846,  the  execution  was  levied  on  thirteen 
negroes,  viz  :  Charles,  Harrington,  Flora,  Adam,  Sve,  Cupid, 
Judy,  Paul,  Rkina,  Sam,  Mary  and  Flora,  to  which  negroes  a 
claim  was  regularly  interposed  by  Alexander  Scranton  and  Ed- 
win M.  Moore,  trustees. 

At  November  Term,  1847,  a  verdict  was  rendered  by  the  Petit 
Jury,  in  favor  of  the  claimants.  Upon  said  verdict  being  rendered, 
Solomon  Cohen,  Esq.  not  being  the  attorney  at  law  of  the  pkdn- 
tiffi»  in^.  Ja.  moved  the  Court  at  said  term,  for  leave  to  file  a 
warrant  of  attorney  from  the  plaintiff*,  within  sixty  days  to  appeal, 
and  did  on.  that  day  enter  an  appeal,  and  thirty  days  thereafrer, 
under  said  order,  filed  the  following  warrant  of  attorney : 

"^Rose  Demere,  &c.  plaintiffs  in  Ji.Ja.l 

vs,  I  Glynn  Superior  Court; 

John  Cooper,  et  al.  defendants,  |  Claim,  &;e. 

Moore  &  Scranton,  tnistees,  claimants.  3 

Know  all  men  by  these  presents,  that  I,  Alexander  Mitchell, 
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prockem  •  ami  of  Roee  and  John  Demere,  do  hereby  make,  con- 
stitute and  appoint  Solomon  Cohen  my  attorney,  to  enter  an  ap- 
peal in  the  above  stated  case,  from  the  verdict  of  the  Petit  Jury, 
rendered  at  the  November  Term  of  the  Glynn  Superior  Court, 
in  the  year  1847,  hereby  ratifying  and  confirming  all  that  my 
said  attorney  has  done,  or  may  hereafter  do,  in  my  name,  in  the 
premises,  without  incurring  costs  to  me. 

Witness  my  hand  and  seal,  at  Darien,  this  20th  Dec.  1847. 
ALEXANDER  MITCHELL,  Pro.  Am.  [l.  s.] 

Witness,  Samuel  Palmer,  j.  i.  m.  c. 

Before  the  appeal  or  verdict  of  the  Petit  Jury,  Rose  Demere 
died. 

At  die  April  Term,  1848,  a  motion  was  made  to  dismiss  the 
appeal,  on  the  following  grounds  : 

IsL  That  the  appeal  was  not  entered  in  conformity  to  law. 

2nd.  That  no  power  of  attorney,  authorizing  said  appeal  to  be 
entered,  has  been  filed. 

3d.  That  there  were  no  legal  parties  capable  of  entering  an 
appeal. 

By  consent*  the  above  motion,  and  the  law  and  facts  of  the 
case,  were  agreed  to  be  argued  before  Judge  Fleming,  at  Cham- 
bers, and  his  decision  upon  the  law  and  testimony  to  be  entered 
as  the  judgment  of  the  Court,  and  a  verdict  was  taken  accord- 
mgly. 

It  was  proven  befi)re  Judge  Fleming,  that  Joseph  Demere 
manied,  and  in  1833  made  an  assignment  of  his  property  to  pay 
his  debts,  and  the  residue  settled  in  certain  trusts,  for  himself  and 
wife,  and  next  of  kin.  In  1839,  Joseph  Demere  died,  and  his 
widow  having  intermarried  ivith  one  James  Moore,  made  an 
agreement  with  the  next  of  kin,  by  which  the  property  was  divi- 
ded, and  thirty-four  negroes  were  conveyed,  with  the  assent  of 
the  execntors,  to  the  claimants,  as  trustees  for  her.  The  negroes 
levied  on  were  a  portion  of  these. 

It  was  proven  by  the  depositions  of  one  James  Mayo,  that 
**  five  of  the  above  named  negroes,  (the  negroes  levied  on,)  were 
purchased  with  funds  of  the  estate  of  Raymond  Demere,  Sr. 
which  went  to  Joseph  Demere,  as  his  part  of  his  share  of  said  es- 
tate, with  the  assent  of  the  executors.  The  five  negroes  are 
named  Harrington,  Flora,  Charles,  Cupid  and  Judy." 

Upon  hearing  argument  upon  the  motion  to  dismiss  the  appeal, 


96  SUPREME   COURT  OF  GEORGIA. 

m 

Scmnton  aud  others  vs.  Demere. 

■  ■■■■■■      I  ■      I  —  ■  ■—  ■        ■■  .        ■      ■  ■—— M^  ia# 

and  also  upon  the  merits  of  the  cause,  the  Court  below  overruled 
the  motion  to  dismiss  the  appeal,  and  also  decided  that  the  suit 
did  not  abate  by  the  death  of  Rose  Demere,  and  that  the  negroes 
levied  on  were  subject  to  the  execution  ;  to  which  decision  of  the 
Court  the  counsel  for  the  claimants  excepted,  and  now  assign  the 
same  for  error  here. 

Henrt  &  Ward  and  Lloyd  &  Owens,  for  plaintiflfs  in  error. 

We  respectfully  submit  to  the  Court  the  following  proposi- 
tions, on  the  part  of  the  plaintiffs  in  error  : 

1st.  Where  a  claim  case  is  pending,  under  the  provisions  of  our 
Statute,  and  the  person  for  whose  use  the  same  is  pending  dies, 
the  said  suit  abates  until  his  legal  representatives  are  made  par- 
ties.    3  Kelly,  159. 

2nd.  By  the  death  of  an  infant,  suing  by  his  guardian,  the  suit 
is  abated.     41  Law  Lib,  51. 

3d.  Letters  of  administration  may  and  ought  to  be  granted 
upon  the  estate  of  deceased  free  persons  of  color,  who  die  intes- 
tate, for  although  they  have  no  political,  they  have  personal 
rights.     4  Ga.  R.  72. 

4th.  One  of  those  rights  is  in  the  right  of  inheritance  as  heirs, 
legatees  and  distributees.  Prince,  799,  Act  of  1S30,  p.  1S7.  2 
Kent,  258,  note, 

5th.  Even  if  the  right  to  inherit  as  heirs,  legatees  and  distribu- 
tees, does  not  exist,  the  property,  at  the  death  of  the  ward,  passes 
out  of  the  guardian,  and  vests  immediately  in  the  people  of  this 
State ;  and  if  letters  of  administration  be  necessary  to  reduce  the 
same  into  possession,  the  escheator  is  bound,  by  his  oath  of 
office,  to  take  out  such  letters.     Prince,  789.     Hatch,  488,  489. 

6th.  But  if  we  are  in  error  on  the  foregoing  propositions,  the 
appeal  ought  to  have  been  dismissed  by  the  Court  below,  the 
same  not  having  been  entered  in  compliance  with  our  Statute,  in 
such  cases  made  and  provided.  Under  our  Statute,  there  are  but 
two  modes  of  entering  an  appeal ;  one  by  giving  l^ond,  the  other 
by  filing  an  affidavit.  In  this  case,  the  former  mode  has  been 
adopted.  The  party,  therefore,  appealing,  must  be  bound  for 
the  costs.  This  can  only  be  done  by  himself,  or  by  an  agent  duly 
authorized  for  that  purpose.     It  is  not  pretended  that  he  is  bound 
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bv  his  own  act,  but  by  the  act  of  his  agent,  Solomon  Cohen,  Esq. 
duly  authorized  for  that  purpose. 

7th.  An  agqnt,  constituted  for  a  particular  purpose,  under  a 
limited  power,  cannot  bind  his  principal,  if  ho  exceed  that  pow- 
er. 2  KcHt's  Cmn,  620.  Stort/  on  Contracts,  201, 202.  28  Law 
Lib.  top  page,  78- 

In  the  discussion  of  the  merits  of  this  case,  two  questions  pre- 
sent themselves  for  the  consideration  of  the  Court :  1st.  What 
were  the  rights  of  these  claimants,  (or  plaintiffs  in  error,)  inde- 
pendent of  the  decree  of  22d  April,  1845?  2nd.  How  have 
those  rights  been  affected  by  that  decree  ? 

1st.  What  are  the  rights  of  the  plaintiffs  in  error,  independent 
of  the  above  decree  ? 

Upon  the  death  of  a  party,  the  whole  interest  in  the  personal 
property  vests  in  the  executor,  and  his  disposition  of  it  is  binding 
against  creditors,  distributees  and  legatees,  so  long  as  he  remains 
solvent.     '4  Term  R,  625.     1  Kelly,  388. 

By  the  assent  of  the  executor  to  the  legacy,  the  whole  legal  in- 
terest vests  in  the  legatees,  and  they  may  bring  trover  or  eject- 
ment against  the  executor,  in  their  own  name.  Toller  on  ExWa, 
311.     6  Cart  if  Payne,  126.     3   Ea^t,  120.     1   Story's  Eq,  554. 

1  Kelly,  645. 

The  executors  having  assented  to  the  legacy,  and  the  legal  es- 
tate having  passed  out  of  them,  there  remains  no  legal  interest  in 
them,  which  can  be  levied  on  by  execution.  Dudley,  99.  Har- 
per's Law  R.  20.     2  Hill,  522.     1  Minor,  95. 

Not  only  the  legal  but  the  equitable  interest  in  the  estate  pass- 
es out  of  the  executor,  by  his  assent  to  the  legacy,  and  vests  in 
the  legatee.     We  assert  the  above  principle — 

First.  Because  the  legacy  having  been  delivered  over  by  the 
executor,  the  law  will  presume  that  he  has  retained  in  his  hands 
assets  of  the  estate,  sufficient  to  pay  all  the  remaining  legacies, 
and  all  debts,  and  if  solvent,  the  Court  will  compel  him  to  do  so. 

2  Vesey,  Sr.  194.  25  Law  Lib,  243.  2  C&myn'a  Dig.  498, 499. 
Second.  Because,  even  if  there  should  be  a  deficiency  of  as- 
sets, unless  that  deficiency  existed  at  the  time  the  legacy  was 
paid,  a  legatee  who  has  failed  to  secure  his  legacy,  cannot,  even 
by  bOl,  claim  contribution.  Toller  on  Ea^rs,  341.  1  PeereWil- 
liams,  495-,    1  Story's  Eq.  110. 

There  is  nothing  in  the  wording  of  this  will,  which  exempta 
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the  legacies  to  Rose  Demere  and  John  Demere,  from  the  ordi* 
nary  rule.  18  Law  Lib.  192.  25  lb.  23j>,  236.  Fanblanque,  top 
page,  563.     3  Atk.  693.     2  Johns.  Ch.  620. 

2d.  How  are  the  rights  of  these  plaintiffs  in  error,  afiected  by 
the  decree  of  22d  April,  1845  ] 

The  latter  clause  of  this  decree,  by  which  our  property  is 
sought  to  be  subjected  to  the  execution  issuing  thereon,  can  only 
be  applied  to  that  portion  of  the  estate  of  Raymond  Demere,  Sr^ 
in  the  hands  of  the  executors,  properly  applicable  to  the  payment 
of  these  legacies.     Bailey* s  Eq.  163. 

First.  Then,  independent  of  the  above  decree,  the  plaintiffs  in 
execution,  under  the  facts  of  this  case,  can  have  no  claim  against 
the  property  levied  on,  either  at  Law  or  in  Equity. 

Second.  By  that  decree,  our  rights  have  not  been  in  any  man*' 
ner  affected. 

S.  Cohen  and  Harden  &  Lawton,  for  defencEants  in  error. 

The  counsel  for  the  defendants  in  error  submit  the  following" 
statement  of  points  and  authorities : 

1st.  The  suit  hajs  not  abated,  and  therefore  there  is  no  necessity 
to  make  new  parties.  Cooper  ^T  Wbrsham  vs.  Oily  Council^  4 
Ga.  R.  68.  Princess  Dig.  789,  802,  808,  797,  799,  225, 233.  Con- 
stitution  of  Georgia,  §1,  Art.  8.     1  Story's  Eq.  PI.  sec.  354. 

2ud.  The  escheator  cannot  be  made  a  party.  Hotch.  489,  490*. 
Charlton's  (T.  U.  P.J  Rep.  313.     2  BaUey,  387. 

3d.  The  appeal  was  properly  entered,  and  the  power  of  attor- 
ney is  full  and  complete.  Prince's  Dig.  789,  ^5Q.  1  KeUyf  275, 
2  lb,  236. 

4th.  Legacies  are  not  barred  by  the  Statute  of  Limitations, 
and  the  property  of  the  testator,  in  the  hands  of  a  distributee,  is 
liable  to  an  annuitant.  Irby  vs.  McRae,  4  Dess.  422,  432, 
Glenn  vs.  Fishery  6  Johns,  Ch.  R.  33.  Luffton  vs.  Lttfflon,  2  Johns. 
Ch.R.  614.  Maxioell  vs.  Maxwell,  R.  M.  Charlton's  R.  462, 
46-'),  ct  scq.  Davies  vs.  Wattier,  1  Sim.  4r  Stewart,  463.  Caimes 
r^.  Iversan,  3  Kelly,  132,  135.  Grigg  vs.  Summerville,  1  Rmss, 
Sf  MjjlnCy  338.  March  vs.  Russell,  3  Mylne  Sf  Craig,  32,  41.  1 
Sff;;-i/'s  Eq.  Jur.  sec.  92,  amd  note. 

By  th^  Court. — Wahjjbr,  J.  delivering  the  opinion^ 
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Three  questioiiB  are  made  by  the  record,  for  our  considera- 
tion and  judgment,  in  this  case. 

[1.]  1st.  Whether  the  motion  to  dismiss  the  appeal,  entered 
ander  the  authority  of  the  warrant  of  attorney,  was  properly 
overruled  by  the  Court  below. 

2d.  Whether  the  suit  abated,  by  the  death  of  Rose  Demere  ; 
and — 

3d.  Were  the  negroes  levied  upon,  in  the  possession  of  one  of 
the  legatees  under  the  will,  with  the  assent  of  the  executors, 
subject  to  be  first  taken,  in  satisfaction  of  the  decree  made  against 
the  executors,  as  stated  in  the  record  1 

The  motion  to  dismiss  the  appeal  was,  in  our  judgment,  prop- 
erly overruled  by  the  Court  below.  The  appeal  was  entered  be- 
£>re  the  warrant  of  attorney  was  procured  from  MitrhoU,  au- 
thorizing Mr.  Cohen  to  act  in  the  premises.  Time  was  given  by 
the  Court,  in  accordance  with  the  third  Common  Law  rule  of 
practice,  to  file  the  warrant  of  attorney,  which  was  done  within 
the  time  allowed.  In  the  warrant  of  attorney,  Mr.  Cohen  is  ex- 
pr^sly  authorized  to  enter  an  appeal  in  the  ca^e,  from  the  verdict 
rendered  by  the  Petit  Jury,  and  the  principal  expressly  ratifies 
and  confirms  all  that  his  said  attorney  has  done,  or  may  hereafter 
do  in  his  name  in  the  premises,  without  incurring  costs  to  him. 
It  is  objected  that  the  qualification  as  to  the  cost4,  in  the  warrant 
of  attorney  executed  by  Mitchell,  renders  the  appeal  entered  by 
his  attorney,  Mr.  Cohen,  before  the  execution  of  the  warrant  by 
him,  void,  inasmuch  as  the  appeal  could  not  be  entered,  without 
the  payment  of  costs.  The  appeal,  however,  had  been  already 
entered,  when  the  warrant  of  attorney  was  executed,  and  by  its 
express  language,  Mitchell  ratifies  and  confirms  what  his  attorney 
has  done  in  his  name,  in  the  premises.  One  of  the  legal  conse- 
quences which  attach,  on  the  entering  an  appeal,  is  the  payment 
of  costs.  We  cannot  suppose,  by  any  fair  construction  of  this 
warrant  of  attorney,  that  it  was  the  intention  of  Mitchell  to  au- 
thorize his  attorney  to  do  an  act,  and  annex  a  condition  in  the 
authority  given  him,  which  would  defeat  its  accomplishment. 
The  construction  which  we  give  to  the  warrant  of  attorney  is, 
that  Mitchell  intended  to  confirm  and  ratify  the  appeal  entered  in 
the  case,  by  Mr.  Cohen,  his  attorney,  without  incurring  any  other 
or  greater  amount  of  costs,  than  such  as  was  legally  incident  to 
entering  the  appeal.     Whatever  may  have  been  his  intrntion, 
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we  think  that  inasmuch  as  the  payment  of  costs  is  a  necessary 
and  legal  incident  to  the  entering  the  appeal,  and  hvmnges^essly 
ratified  and  confirmed  the  act  of  his  attorney,  in  entering  it,  he 
would  in  law  be  bound  for  the  legal  costs  of  the  appeal,  notwith- 
standing the  qualification  in  the  warrant  of  attorney. 

[2.]  Did  the  suit  abate  in  the  Court  below,  by  the  death  of  Rose 
Demere  ?  In  Barker  vs.  BethunCy  (3  Kelly,  159,)  we  held,  that 
on  the  death  of  the  usee  of  the  plaintiff  in  execution  in  a  claim 
case,  the  suit  abated.  But  it  is  said  that  the  decedent  in  this 
case,  being  a  free  person  of  color,  does  not  come  within  the  prin- 
ciple of  the  decision  in  Barker  vs,  Bethune,  for  the  reason,  no  ad- 
ministration can  be  granted  on  her  estate.  So  far  as  we  know, 
this  is  a  new  question  in  the  Courts  of  this  State.  In  the  case  of 
Cooper  and  Worsham  vs,  Tlie  Mayor  and  Aldermen  of  Savannah, 
(4  Ga,  R.  72,)  we  held  that  free  persons  of  color  were  not  citi- 
zens, as  contemplated  by  our  Constitution  and  Laws ;  that  tfaey 
had  no  political  rights,  and  had  always  been  regarded  as  our 
wards.  By  the  Act  of  22d  December,  1819,  free  persons  of  col- 
or are  authorized  to  hold  property,  and  their  descendants  to  in- 
herit it  after  their  death.  Prince,  799.  By  the  Act  of  1829, 
they  may  sue  and  be  sued  in  our  Courts,  by  their  next  friend  or 
guardian.  Prinze,  802.  It  is  said,  if  administration  may  be 
granted  on  their  estates,  then,  the  rules  of  granting  administra- 
tion under  our  laws,  must  be  extended  to  them  ;  and  the  next  of 
kindred  of  the  decedent  would  be  entitled  to  it,  and  thus  they 
would  exercise  political  rights,  by  holding  the  office  of  adminis- 
trator. Viewing  this  class  of  our  population  as  wards,  and  enti- 
tled to  our  protection,  we  think  administration  may  be  granted 
on  their  estates,  without  doing  violence  to  our  laws  and  institu- 
tions, or  the  declared  policy  thereof.  We  place  them  on  the 
same  footing  with  infants,  with  regard  to  administration.  If  au 
infant  be  the  next  of  kindred  to  the  deceased  intestate,  and  thus 
entitled  to  the  administration,  it  will  be  granted  to  his  guardian,  t 
durante  minore  estate.  1  WUliams^  Ex'rs,  295.  So,  upon  the 
death  of  a  free  person  of  color  owning  property,  his  guardian 
would  be  entitled  to  administration  on  his  estate,  and  not  the  next 
of  kindred,  as  the  argument  supposes,  for  the  reason  that  a  free 
person  of  color  has  not  the  legal  capacity  to  be  an  administrator 
in  this  State.  The  right  of  administration  on  their  estate,  would 
seem  to  follow  as  a  necessary  legal  consequence,  from  the  right 
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of  their  descendants  to  inherit  their  pro])crty  after  their  death. 
In  case  of  a  contest  for  the  administration,  the  guardian  of  the 
next  of  kindred  to  the  doceaseil,  would  be  entitled  to  it;  if  no 
gaardian,  then,  such  discreet  white  citizen  whom  the  Court  of 
Ordinary  might  think  proper  to  appoint.  By  granting  adminis- 
tration on  their  estates,  the  rights  of  this  class  of  our  population 
will  be  much  better  protected,  as  well  as  the  rights  of  their  cred- 
itors, and  no  injury  result  to  the  community.  Their  estates  will 
be  in  the  hands  of  the  responsible  officers  of  the  law,  who  will 
be  bound  to  make  a  just  and  equal  distribution  thereof,  after  the 
payment  of  debts,  to  the  next  of  kindred,  who  may  be  entitled  to 
it  as  their  descendants.  We  are  therefore  of  the  opinion  that  the 
suit  in  the  Court  below  abated  on  the  death  of  Rose  Demere, 
and  that  administration  should  be  taken  out  en  her  estate. 

[3.]  Is  the  property  in  the  possession  of  the  legatee,  subject  to 
the  execution,  according  to  the  facts  exhibited  by  the  record  1 
The  negroes  had  been  distributed  to  Joseph  Demere,  the  lega- 
tee, by  the  executors  of  Raymond  Demere,  and  had  been  in  his 
possession,  and  those  claiming  under  him,  for  several  years,  with 
the  assent  of  the  executors.  The  decree  had  against  the  execu- 
tors, it  is  declared,  shall  be  a  lien  upon,  and  bind  the  whole  estate 
of  the  testator,  Raymond  Demere.  The  legatee,  whose  property 
is  now  sought  to  be  sold,  in  satisfaction  of  the  decree,  was  no 
party  to  the  suit  in  which  it  was  rendered.  The  decree  is 
against  the  executors  alone.  It  is  insisted  by  the  plaintiff  in  ex- 
ecution, that  inasmuch  as  the  decree  is  a  lien  upon,  and  binds  the 
whole  estate  of  the  testator,  that  the  negroes  in  the  hands  of  the 
legatee,  distributed  to  him  as  a  part  of  the  testator's  estate,  are 
subject  to  be  seized  and  sold,  in  satisfaction  thereof. 

The  question  made  by  the  record  before  us,  is  not  solely  as  to 
whether  the  decree  binds  the  whole  estate  of  the  testator,  for  the 
payment  of  the  complainants'  legacies,  but  it  is  as  to  what  portion 
of  that  estate  shall ^r^^  be  applied  to  the  payment  of  that  decree. 
The  complainants  in  the  decree  are  not  creditors ,  but  they  are 
volufUary  legatees,  under  the  will  of  the  testator.  It  was  the  duty 
of  the  executors  to  have  retained  in  their  hands  a  sufficient  por- 
tion of  the  assets  of  the  estate  of  their  testator,  to  satisfy  the 
legacies  of  the  complainants  in  the  decree,  when  they  made  dis- 
tribution to  the  other  legatees,  and  in  the  absence  of  all  proof  to 
the  contrary,  we  are  bound  to  presume  they  did  so  retain.     The 
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bill  on  which  the  decree  was  rendered,  was  filed  by  the  complain- 
ants, against  the  executors  of  the  testator,  for  an  account  and  pay- 
ment of  their  legacies,  out  of  the  assets  of  the  testator,  in  their 
hands.  The  executors  have  not  insisted  upon  the  plea  of  pUne 
administravU,  in  their  answers,  and  a  general  decree  haying  been 
rendered  against  them,  on  a  bill  to  account  and  admit  assets, 
must  be  considered  as  establishing  the  fact  that  they  bad,  at  the 
time  of  the  rendition  of  the  decree,  a  sufficiency  of  the  assets  of 
the  testator  in  their  hands,  to  eatisfy  and  pay  it.  Erving  vs,  Pe- 
ters, 3  Term  R.  685.     Ramsden  vs.  Jackson,  1  Atkyns  R.  294. 

The  decree  against  the  executors  being  an  admission  that  they 
have  in  their  hands  a  sufficienct/  of  the  assets  of  the  testator,  to  sat- 
isfy and  pay  it,  shall  the  execution  be  levied  upon  the  property 
of  the  testator,  in  thp  hands  of  the  legatee,  or  shall  it  be  satisfied 
out  of  the  testator's  estate,  remaining  in  the  hands  of  the  execu- 
tors, which  has  not  been  distributed?  It  is  our  judgment  that 
the  execution  issued,  to  enforce  the  decree  made  against  the  ex- 
ecutors alone,  should  be  satisfied  out  of  the  assets  of  the  testator, 
in  the  hands  of  the  executors,  and  not  out  of  that  portion  of  the 
testator's  estate,  distributed  to  the  legatee,  the  more  especially  when 
such  legatee  was  no  party  to  that  decree.  We  do  not  desire  to 
be  understood  as  intimating  an  opinion  that  the  legatee  would  be 
a  necessary  party  to  a  bill,  like  the  one  upon  which  this  decree  is 
founded,  it  being  simply  a  bill  on  behalf  of  the  complainants, 
against  the  executors,  to  enforce  the  payment  of  their  legacies, 
out  of  the  assets  of  the  testator,  in  their  hands.  But  when  there 
is  a  dejidency  of  assets,  to  pay  all  the  legatees,  and  there  is  to  be 
an  abatement  of  the  several  legacies  under  the  will,  in  favor  of  a 
particular  legatee,  who  claims  not  to  have  received  his  due  pro- 
portion of  the  assets,  and  those  to  whom  distribution  has  been 
made  by  the  executors,  are  required  to  refund  a  portion  of  their 
legacies,  such  legatees  as  are  required  to  refund,  ought  to  be 
made  parties,  because  their  interest  is  affected  by  the  decree. 
Story*s  Eq.  PL  184,  sec,  203.  Egberts  vs.  Wood,  3  Paige's  Ch. 
R.  520.  In  Luffton  vs.  huffton,  (2  John*.  Ch.  R.  614,)  it  was 
held,  that  if  an  executor  pays  one  legratee,  and  there  is  after- 
wards a  deficiency  of  assets  to  pay  the  others,  the  legatee  so  paid, 
must  refund  a  proportionable  part.  But  if  the  deficiency  of  as- 
sets has  been  occasioned  by  the  wa^te  of  the  executor,  the  lega- 
tee who  is  paid  may  retain  the  advantage  he  has  gained  by  his  le- 
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gal  diligence,  as  against  his  co-legatees,  but  not  against  a  creditor. 
In  the  case  before  us,  there  is  no  evidence  of  w  iste  by  the  exec- 
utors ;  but  so  far  as  the  record  shows,  the  executors  have  now  in 
their  hands  assets  of  the  testator  sufficient  to  pay  the  decree  ren- 
dered in  favor  of  the  complainants,  who  are  co-legatees  with  Jo- 
seph Demere,  under  the  will.  It  does  not  even « appear  there  is 
any  deficiency  in  the  assets,  to  pay  all  the  legatees.  On  what  prin- 
ciple then,  can  the  property  of  the  legatee  be  seized  and  sold,  in 
satisfaction  of  a  decree,  obtained  by  one  co-legatee  for  his  legacy, 
against  the  executors  alone,  who  admit  they  have  in  their  hands 
sufficient  assets  of  the  testator  to  pay  it  ?  The  decree  undoubt- 
edly binds  the  whole  estate  of  the  testator,  but  what  portion  of 
that  estate  shall  ^r#^  be  appropriated  to  its  payment,  is  the  ques- 
tion ?  We  are  of  the  opinion,  that  as  there  is  no  deficiency  of  as- 
sets apparent  on  the  face  of  the  record,  for  the  payment  oiall  the 
legacies,  and  that  Joseph  Demere  having  received  his  distribu- 
tive share,  as  a  legatee  under  the  will,  with  the  assent  of  the  ex- 
ecutors, such  distributive  share  is  not  liable  to  be  seized  and  sold, 
in  satisfaction  of  a  decree  rendered  against  the  executors,  in  a 
suit  in  which  the  legatee  was  not  a  party,  when  it  is  admitted  b j 
the  executors  they  have  in  their  hands  sufficient  assets  to  pay  it. 
The  assets  of  the  testator,  in  the  hands  of  his  executors,  are  first 
liable  for  the  payment  of  the  decree.  Let  the  judgment  of  the 
Court  below  be  reversed. 


No.  11.— ^EORGB  G.  Fleming,  guardian,  &;c.  plaintiff  in  error, 

V8.  Eluah  Townsend,  defendant. 

[1.]  PoMeition  retained  by  the  vendor,  after  an  absolute  sale  of  real  or  per- 
•onal  property,  ia  prima  faae  evidence  of  fraud,  which  may  be  explained, 
and  after  the  poaieuion  ia  proven,  the  burthen  of  explaining  it  rests  upon 
those  who  claim  under  the  sale ;  and  the  rule  is  applicable  to  voluntary 
conveyances,  and  to  sales  for  valuable  consideration. 

[2.]  pMirtKa9cr9  are  not  embraced  in  the  terms  of  the  8tat*  13  Eiisabeth\  nor 
is  perspnal  property  embraced  in  the  terms  of  the  Stat.  27  Elizabeth ;  but  pup- 
chasers  fall  within  the  spirit  of  the  13  Elizabeth,  9Jkd personal propertyvrithm 
the  spirit  of  27  Elizabeth, 

[3.]  Upon  Common  I«aw  principles,  a  voluntary  conveyance  is  void,  against  a 
subsequent  btmajde  purchaser  for  value,  without  notice. 


104  SUPREME  COURT  OF  GEORGIA. 


Flcmiup  vs.  Tovvuseud. 


[4.]  Heldy  that  to  suNtiun  a  voluntary  conveyance  against  a  subsequent  bona 
fide  purchaser,  for  valuable  consideration,  notice  to  the  purchaser  must  be 
actual;  and  that  the  registration  of  the  conveyance  is  not  such  notice  &8 
will  deprive  him  of  the  benefit  of  the  Stat.  27  Elizabeth. 

Trover,   in  Mcintosh  Superior  Court.     Tried  before  Judge 
Fleming,  November  Term,  1848. 

This  was  an  action  of  trover,  for  the  recovery  of  two  negro 
slaves,  Joe  and  Elsy.  Upon  the  trial  it  appeared,  that  on  the  4th 
day  of  May,  1835^  John  L.  Taylor,  by  bill  of  sale,  conveyed  the 
said  negroes,  with  one  other,  together  with  certain  ^ock — cattle, 
hogs  and  horses — to  said  George  G.  Fleming,  for  a  consideration 
expressed  on  its  face,  of  §1400  ;  and  that  on  the  7th  May,  1835, 
said  Fleming,  for  the  same  expressed  consideration,  conveyed 
the  said  negroes  to  the  children  of  John  L.  Taylor.  Both  bills  of 
sale  were  recorded  on  the  19th  of  October,  1835.  The  negroes 
remained  in  the  possession  of  John  L.  Taylor.  His  children 
were  minors,  and  had  no  other  guardian,  and  lived  with  him. 
The  witness,  who  di'ew  the  bills  of  sale,  stated  that  five  or  ten 
dollars  were  paid  in  cash  by  Fleming  to  Taylor,  and  that  he  had 
an  indistinct  recollection  of  a  note  having  been  given. 

On  the  1st  January,  1842,  for  the  consideration  of  $800,  the 
said  John  L.  Taylor,  by  bill  of  sale,  conveyed  Joe  and  Elsy  to 
the  defendant,  Elijah  ToAvnsend,  the  negroes  being  then  under 
levy  of  executions  against  John  L.  Taylor,  and  in  his  possession. 

A  verdict  was  rendered  for  the  defendant.  Subsequently,  a 
motion  was  made  for  a  new  trial,  on  the  following  grounds  : 

1st.  BecausQ  the  verdict  is  contrary  to  law. 

2nd.  Because  the  verdict  is  contrary  to  evidence. 

3d.  Because  his  Honor  charged  the  Jury  that  the  retention  of 
possession  by  a  vendor  oi*  donor  of  personal  property,  after  an 
absolute  conveyance,  directly  or  indirectly,  to  his  children,  is 
prima  Jade  evidence  of  fraud. 

4th.  Because  his  Honor  charged  the  Jury  that  by  the  Com- 
mon Law  and  the  English  Statutes,  the  retention  of  possession  of 
personal  property,  by  the  vendor,  even  after  a  sale  to  his  children, 
is  prima  Jacie  evidence  of  fraud,  as  against  subsequent  purcha- 
sers,  as  well  as  creditors,  although  the  deed  of  conveyance 
should  be  duly  recorded,  according  to  the  laws  of  the  State  of 
Georgia. 
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5th.  Because  the  verdict  is  contrary  to  law  and  evidence. 
Which  motion  was  overruled  by  the  Court,  and  this  decision 
is  here  alleged  to  be  erroneous. 

Thomas  T.  Long  and  Harbsn  &  La  wton,  for  plaintiff  in  error. 

DbLton  k,  Llotd,  for  defendants^ 

By  the  Otfff  .^-^NisBETy  J.  delivering  the  opinion* 

[1.]  The  first  proposition  of  the  presiding  Judge,  to  which  the 
plaintiff  in  error  excepts,  is  this  :  "  The  retention  of  possession 
by  the  vendor  of  personal  property,  after  an  absolute  sale,  is  pri* 
ma  facie  evidence  of  fraud,  and  if  unexplained,  becomes  conclu« 
sive."  This  point  has  been  so  often  before  this  Court,  that  I  do  I 
not  consider  it  an  open  question.  Few,  if  any  Courts,  have  ven- 
tured to  question  that  the  retaining  of  possession,  was  a  badge  qf 
Jraud,  The  question  has  been,  whether  it  was  not,  per  »e,  a 
fraud,  not  susceptible  of  explanation,  and  which,  of  itself, 
would  annul  the  sale.  It  has  also  been  a  question,  as  to  what 
amonnt  of  explanation  would  remove  the  presumption  of  fraud 
from  possession ;  and  whether  the  Courts  should  not  lay  their 
hand  upon  the  matter,  and  adjudge,  as  a  question  of  law,  when 
the  presumption  was  rebutted,  rather  than  that  the  whole  ques- 
tion of  explanation  should  be  left  in  the  hands  of  the  Jury.  That 
possession  is  a  mark  of  fi*aud,  has  not  been  doubted — certainly, 
not  since  Twynt^s  case,  in  which  it  was  resolved  to  be  one.  This 
Court  has  adopted  the  rule,  equally  applicable  to  real  and  per- 
sonal estate,  to  sales  for  valuable  consideration,  and  to  voluntary 
deeds,  that  paueuion  in  the  vendor,  in  case  of  an  absolute  sale,  is 
prima  fade  evidence  of  fraud  ;  thai  it  may  be  explained  ;  that  the 
onus  of  explanation,  after  possession  is  proven,  is  upon  the  grantee, 
and  that  the  question  of  fraud  or  not  is  submitted  to  the  Jury. 
Peek  vs.  Land,  2  Kelly,  12.  Those  who  are  curious  to  explore 
this  question,  will  find  it  critically  and  ably  discussed  in  the  notes 
of  the  American  editors,  to  Twyne's  case.  1  Smith*s  Leading 
Cases,  29  te  60.  Whether  this  transaction  be  viewed  in  the  light 
of  a  sale  from  Taylor  to  Fleming,  or  taking  the  deed  from  Taylor 
to  Fleming,  and  icom  Fleming  to  Taylor's  children  together,  as 
a  ttikottaiy  ee»vicyapce»  by  indirectioD,  from  Taylor  to  his  ckil* 
toi.  VI.        14 
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dren,  the  rule  was  correctly  applied  to  it  by  the  Circuit  Judge, 
Considering  this  point  as  settled  by  this  Court,  I  enter  into  na 
discussion,  but  leave  it  as  a  standing  decision. 

[2.]  The  rule  thus  established  by  this  Court,  has  received  its 
application,  in  cases  of  contests  between  creditors  of  the  grantor 
and  the  grantee,  or  those  claiming  under  him.  The  Statute  of  13 
Elizabeth,  it  is  conceded,  covers  such  cases,  because  that  Statute 
makes  void  all  fraudulent  conveyances  oi lands  or  goods,  made  to 
defraud  creditors.  Purchasers  are  not  embraced  in  its  pravisions, 
except  by  a  saving  of  its  operation  against  purchasers,  for  y^^Qf 
without  notice  of  the  fraud.  It  is  argued  that  this  cause  presents 
a  contest  between  a  subsequent  purchaser  and  the  grantee  under 
the  first  conveyance,  and  therefore  does  not  fall  within  the  terms 
of  the  13  Elizabeth,  that  Act  applying  alone  to  creditors.  That  I 
concede.  It  is  farther  contended,  that  the  rule  laid  down  by  this 
Court,  does  not  apply,  under  the  Statute  27  Elizabeth,  because 
that  Statute  relates  to  lands  alone.  This  being  a  conveyance  of 
personal  property,  it  is  claimed  that  it  cannot  be  void  by  that 
Statute  ;  and  farther,  that  the  rule  of  presumption  as  to  fraud, 
growing  out  of  the  retaining  of  possession,  does  not  apply  to  it. 
The  Circuit  Judge  held  that  the  Statute  27  Elizabeth,  applied  to 
personalty  as  well  as  to  realty,  and  that  the  possession  in  the  ven- 
dor was,  under  that  Statute,  and  also  by  the  principles  of  the 
Common  Law,  independent  of  it,  prima  fade  evidence  of  frauds 
This  decision  is  also  excepted  to. 

The  facts  in  this  case,  we  think  with  the  Circuit  Judge,  show 
a  voluntary  conveyance  by  Taylor,  indirectly,  to  his  children* 
We  infer  from  the  evidence,  that  it  was  an  attempt  circuitous! j 
to  settle  the  property,  by  Taylor,  upon  his  children.  That  he 
was  entitled  to  do,  directly  jqt  indirectly,  if  not  done  with.  &  view 
to  de&aud  creditors  or  purchasers.  Voluntary  conveyances  of 
lands  are  within  the  Statute  27  Elizabeth,  and  may  be  set  aside 
in  favor  of  bona  fide  subsequent  purchasers,  for  fraud.  I  state 
this  proposition,  irrespective  of  the  question  of  notice,  which  I 
shall  consider  hereafler.  Atherly  on  Marriage  Settlements,  187  to 
206.  Goodright  vs.  Moses,  1  Bl.  R.  1019.  Evelyn  vs.  Templar, 
1  Bro.  R.  148.  Doe  vs.  Manning,  9  East,  59.  Cormiek  vs,  Tra- 
patid,  8  Dow.  60.     1  Smithes  Notes,  39. 

Is  any  conveyance  of  personal  property  within  the  21th  JEUiza-^ 
heth  ?    By  its  terms,  conveyances  of  pergonal  proper^  are  ex* 
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eluded.  That  is  to  say,  they  are  not,  by  its  terms,  embraced  in 
the  Act.  By  the  13  Elizabeth,  creditors  are  protected  against 
fraudulent  conveyances  of  lands  and  goods — not  only  existing 
creditors,  but  subsequent  creditors.  Such  is  the  construction  of 
that  Act  in  England.  Now  it  is  dilHcult  to  conceive  why  a  sub- 
sequent creditor  should  be  protected  against  a  fraudulent  con- 
veyance of  personal  property,  and  not  a  purchaser,  who  without 
notice,  has  paid  his  money  bona  fide.  His  equity  is  as  strong  as 
the  creditor's.  The  Acts  of  13  and  27  EUzaheth,  are  in  2>an  ma- 
teriat  and  construed  together.  It  i%  no  forced  constiiiction  of  both, 
to  hold  purchasers  of  personal  property,  within  the  proN-isions  of 
the  consolidated  Act.  The  spirit  of  the  Act  of  13  EHzalcth, 
would  let  in  purchasers  as  well  as  creditors,  and  the  spirit  of  27 
Elizabeth^  would  let  in  personal  property,  as  well  as  real.  There 
doubtless  were  reasons  in  England,  growing  out  of  the  para- 
mount value  of  real  estate,  as  late  as  the  reign  o^  Elizabeth,  why 
the  Legislature  should  throw  around  the  purchaser  of  lands, 
stronger  protection  than  the  purchaser  of  personalty.  Those 
reasons  do  not  exist  here.  In  Georgia,  personal  property,  by 
which  I  mean  slaves  more  particularly,  is  relatively  more  valua- 
ble than  real  property.  Socially,  politically,  and  as  property, 
they  are  the  most  important  of  all  values.  Frauds  are  more  ea- 
sily perpetrated  in  the  sale  of  slaves  than  of  lands.  It  is  clearly 
the  policy  of  our  State,  to  extend  the  provisions  of  the  Statute  of 
Elizabeth  to  personal  property. 

[3.]  Whether  it  be  true  or  not,  as  stated  by  Lord  Mansfield  in 
Cadogan  vs.  Kennett,  that  the  Common  Law  would  have  accom- 
plished all  the  ends  proposed  by  the  Statutes  of  Elizabeth,  with- 
out those  Statutes,  I  am  satisfied  that  upojo.  Cammon  Law  princi- 
ples, a  voluntary  conveyance  is  void  against  subsequent  bona  fide 
purchasers,  for  a  valuable  consideration,  without  notice.  The 
Statute  simply  declares  conveyances  to  defraud  purchasers,  void. 
It  goes  upon  the  idea  of  fraud.  It  however  does  not  declare  in 
what  the  fraud  shall  consist,  or  how  it  shall  be  established.  It 
does  not,  for  example,  make  a  coaveyaace  void^  simply  because 
it  is  vqluotairy*  It  leaves  the  question  of  fraud  to  be  determined, 
by  reference  to  principles  and  rules,  recognized  at,  and  established 
by  the  Common  Law.  Whence,  for  example,  arc  those  iiid'cia 
of  fraud,  resolved  in  Tiryne*^  c"-o,  rl^  -trri   if         ''•        '^  .<  n.    .-, 

mon  Law  1    Certaudy  not  from  the  ^lutuic^-uiai  id  oi^ent,  ii6  co 
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what  Bhall  be  badges  of  fraud.  And  is  it  an  idea  new  to  the 
Common  Law,  that  a  conveyance  intended  to  defraud^  is  void  ? 
Fraud  vitiates  all  transactions  into  which  it  enters. 

No  principle  of  Equity  is  better  settled,  than  that  Equity  will 
refuse  its  aid  to  enforce  or  sustain  a  fraudulent  contract,  to  the 
prejudice  of  third  persons.  Once  establish  the  fact  of  frauds 
and  the  conveyance  fails.  In  contests  between  the  original  gran- 
tee, under  a  voluntary  conveyance,  and  the  subsequent  purcha* 
ser,  the  interest  of  the  former  is  left  out  of  the  reckoning.  It  is 
a  question  of  fraud  or  not,  upowthe  rights  of  the  purchaser,  per- 
petrated by  the  grantor.  Now,  in  case  of  a  voluntary  convey- 
ance, how  is  it  that  the  Courts  arrive  at  the  conviction  that  it  is 
void  ]  By  inferring  from  direct  evidence,  or  from  circumstan- 
ces, that  it  was  intended  to  be  a  fraud.  By  many  adjudicated  ca- 
ses in  England,  the  Courts  inferred  the  fraud,  from  the  fact  of  a 
subsequent  conveyance,  and  held  that  the  conveyance  was  void, 
even  with  notice  ;  making  the  fruud  to  relate  back  from  the  sub- 
sequent sale,  to  the  primary  conveyance.  This  inference  waa  not 
the  creature  of  the  Statute— it  resulted  from  the  application  to 
the  case,  of  a  Common  Law  principle.  So  also,  when  the  Courts 
came  to  hold  that  a  voluntary  conveyance  was  void  against  a  pur- 
chaser for  value,  only  where  he  had  no  notice,  bow  was  it  that 
they  arrived  at  that  conclusion  ?  By  inferring,  as  they  did  in  the 
former  cases,  a  fraud,  and  by  invoking  in  behalf  of  its  victim,  a 
principle  of  Equity,  to- wit :  that  he  who  honestly  buys  and  pays 
for  property,  ignorant  of  a  prior  settlement,  is  better  entitled  to 
it  than  he  who  is  the  mere  beneficiary  of  the  grantor.  After  aO, 
fraud,  in  fact,  is  the  ground  upon  which  the  Statute  goes ;  whedi- 
er  a  fraud  or  not,  is  to  be  determined  upon  principles  derived  from 
the  Common  Law.  When,  therefore,  the  Statute  enacts  that  a 
conveyance  of  lands  is  void,  when  made  to  defraud  purchasers,  it 
is  declaratory  of  the  Common  Law.  Concede  then,  that  it  doep 
not  embrace  conveyances  of  personalty,  where  do  they  stand  t 
As  they  stood  at  Common  Law.  I  mean  therefore  to  say,  that  to 
make  a  conveyance  of  personalty  void  against  purchasers,  it  ia 
not  indispensable  to  make  it  fall  within  the  Statute  of  27  'Eliza^ 
beth. 

Perhaps  a  yet  stronger  illustration  of  the  fact,  that  the  enforce- 
ment of  these  Statutes  depends  upon  the  rules  of  the  Common 
Law,  and  that  they  therefore  declare  only  the  results  of  thoae 
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rules,  is  found  in  the  case  of  an  absolute  sale  of  personal  proper- 
ty. We  hold,  with  many  of  the  Courts  of  this  Union,  that  the 
retention  of  poesesmon  by  the  vendor,  is  prima  Jacie  evidence  of 
fraud,  which,  may  be  explained,  and  if  not  explained,  becomes 
conclusive.  And  we  hold  Ikrther,  that  the  Jury  shall  determine 
the  sufficiency  of  the  explanation.  Now,  in  a  C€ise  where  the  pos- 
seeeion  is  proven,  the  grantee  is  of  course  entitled  to  rebut,  and  a 
direct  issue  is  formed.  That  issue  is  wholly  independent  of  the 
Statute — ^it  must  be  tried  by  the  rules  of  evidence  known  to  the 
Common  Law.  And  when  tried  and  found  against  the  first  pur- 
chaser, in  &vor  of  a  creditor,  the  Statute  13  Elizabeth  comes  in 
and  declares  the  sale  void.  I  know  that  the  idea  of  Lord  ManS' 
fieidy  that  all  the  objects  of  these  Statutes  are  attainable  at  Com- 
mon Law,  has  been  disavowed  by  eminent  men  in  England ; 
among  them,  Mr,  Smith,  a  brilliant  light,  extinguished  but  too 
soon.  Nor  will  we  say  that  aU  their  objects  are  attainable  there ; 
yet  we  are  prepared  to  say,  that  by  the  long  settled  rules  of  the 
Common  Law,  a  voluntary  conveyance,  made  to  defraud  purcha- 
sers for  valuable  consideration  without  notice,  is  void.  And  far- 
ther, we  believe  that  although  purchasers  are  not  embraced  in 
the  terms  of  the  Act  of  13  Elizabeth,  nor  personal  property,  in 
the  terms  of  27  Elizabeth,  yet  both  are  embraced  in  the  spirit  of 
those  Acts  respectively.  So  that  we  sustain  the  Circuit  Court, 
as  to  these  questions.  See  an  able  opinion  by  Nott,  J.  m  Hud- 
»aU  VM.  Wilsaih  on  these  points,  4  McCard,  297.  1  Am.  Lead. 
Cku,  63.  Cadogan  v$.  Kennett,  Cowp,  434.  5  Petert,  267. 
Twyn^M  Case,  Smith's  Lead.  Cos.  29.  George  vs.  Kemball,  24 
Pick.  234.  Thompson  vs.  Lee,  3  WatU  if  Serg.  479.  Neal  vs. 
WUUams,  18  Maine,  391.     1  Halst.  155. 

The  presiding  Judge  farther  held  that,  viewing  this  transac- 
tion as  a  voluntary  conveyance  by  Taylor  to  his  children,  the  re- 
tentioa  of  the  possession  vtba  prima  facie  evidence  of  fraud,  in  fa- 
vor of  subsequent  purchasers,  notwithstanding  the  record  of  the 
deeds.  In  other  words,  the  Court  held  that  in  case  of  a  volun- 
tary  oonveyance  to  children^  the  grantor  remaining  in  possession, 
a  subsequent  purchaser  will  be  protected,  unless  he  has  notice  of 
such  conveyance*  and  that  the  record  of  the  deed  is  not  notice  to 
the  purchaser.  Judge  Fleming  decided  that  notice,  to  prevent 
the  opM-ation  of  the  Statute  in  favor  of  the  purchaser,  most  be 
ponti»e\  that  the  notice  implied  by  the  record*  is  not  suficiemt. 
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To  this  ruling  the  plaintiff  excepted.  Does  the  fact  that  the 
conveyance  is  to  the  grantor's  children,  vary  the  rule  ?  I  think 
not.  A  man  may  commit  a  &aud,  as  well  by  using  his  children 
tis  instruments,  as  a  stranger.  It  is  true,  that  there  does  arise  a 
presumption  of  fairness,  from  the  fact  that  the  conveyance  is  in 
favor  of  those  who  have  the  strongest  claim  upon  his  bounty,  and 
whom  it  is  his  duty  to  provide  for.  But  that  fact  is  by  no  means 
conclusive.  It  is  to  be  considered,  it  is  true,  in  determining  the 
question  of  fraud.  It  may  be  sufficient  to  sustain  the  conveyance, 
in  the  absence  of  such  proofs  as  go  to  establish  a  fraud,  and  it  may 
be  overborne  and  silenced  by  them.  To  this  extent  Judge  Flem- 
ing gave  effect  to  this  fact ;  but  he  held,  and  we  think  correctly, 
that  the  presumption  of  fraud  in  this  case,  arising  from  posses- 
sion, from  the  subsequent  sale  and  other  circumstances,  was  not 
rebutted  by  it ;  particularly,  aj3  the  purchaser  was  without  no- 
tice. Atherly  an  Marriage  Settlements,  199,  200.  Chapman  vs. 
Emmary,  Cotcp.  278.  Oody  vs,  Lee,  Prec.  in,  Ch.  15.  Lavender 
vs.  BlacksUme,  2  Lev.  146.  Goodright  vs.  Moses,  Black.  1019L 
Evelyn  vs.  Templar,  3  Bro.  C.  C.  147.  Doe  vs.  Hopkins,  cited  9 
East,  T.  R.  70. 

[4.]  As  to  notice.  It  is  not  to  be  denied  but  that  very  many 
decisions  in  England,  of  the  highest  authority,  go  the  extent  that 
a  voluntary  conveyance  is  void,  against  a  subsequent  purchaser 
for  value,  even  with  notice.  The  reasons  upon  which  these  decis- 
ions are  founded,  are  thus  stated  by  Ch.  J.  Marshall,  in  Cathcart, 
et  al.  vs.  Robinson,  5  Peters,  279.  '*  Their  decisions  do  not  main- 
tain that  a  transaction,  valid  at  the  time,  is  rendered  invalid  by 
the  subsequent  act  of  the  party.  They  do  not  maintain  that  the 
character  of  the  transaction  is  changed,  but  that  testimony  after- 
wards furnished,  may  prove  its  real  character.  The  subsequent 
sale  of  the  property  is  carried  back  to  the  deed  of  settlement,  and 
considered  as  proving  that  deed  to  have  been  executed  with  a 
fraudulent  intent,  to  deceive  a  subsequent  purchaser."  The  fraud 
was  made  to  depend  alone  upon  the  evidence  furnished  by  the 
subsequent  sale.  That  was  held  conclusive,  even  vrith  notice,  and 
could  not  be  rebutted  in  some  of  the  cases.  1  Mad.  Ch.  271. 
18  Vesey,  110.  2  Taunt.  523.  5  R.  60,  b.  Ambl.  285.  1  Eladc. 
1019.     1  Bro.  R.  148.     9  East,  59.     8  Daw.  60. 

Contrary  to  this  rule,  and  in  support  of  ti  voluntary  convey- 
ance against  a  purchaser,  vniih  notice^'^'eee  Orv*  Jae^  158.   2  Lw, 
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105.     1  Eq.  Ca.  Jib.  354.     Cowp.  712.    1  Cas.  in  CL  287.    Prec. 
m  Ck.  14.     1  Atk.  624.     1  Sid.  133.     Atherly,  197. 

According  to  the  opinion  of  Ch,  J.  Marshall,  the  construction 
of  the  StiUute  of  ElizabetJi  was  very  unsettled  in  England,  at  the 
era  of  the  American  Revolution.  The  decisions,  however,  un- 
questionably went  so  far  as  to  make  a  subsequent  sale  to  a  pur- 
chaser without  notice,  presumptive  evidence  of  fraud,  against  one 
who  had  made  a  settlement,  not  on  a  valuable  consideration,  which 
threw  on  the  person  claiming  under  such  settlement,  the  huxthen 
of  proving  that  it  was  moide^iima^de.  This  is  the  rule  of  the 
Supreme  Court  of  the  United  States,  and  of  most  of  the  Courts 
of  this  country.  It  seems  consonant  with  reason  and  equity,  and 
we  adopt  it  as  the  rule  of  this  Court. 

Our  judgment  is,  that  a  subsequent  purchaser  is  not  protected,    1 1 
unless  he  buys  witJumt  notice.    See  authorities  last  cited,  and  4 
KaUy  463,464.     18  Vesey,  110.     Ibid,  88,  89.     4  McCord,  294. 
4  Caw.  603,  604.     14  Mass.  139.     5  Peters,  280. 

What  shall  be  notice  to  him,  is  the  only  remaining  question* 
We  believe  that  the  notice  must  be  uctualf  in  order  to  make  the 
conveyance  good  against  him;  that  is,  there  must  be  brought 
home  to  him,  knowledge  of  the  prior  conveyance,  at  the  time  of 
his  purchase.  How  this  shall  be  done,  must  depend  upon  the 
circumstances  which  attend  each  case.  Whether  in  a  given  case, 
the  purchaser  had  this  knowledge,  must  depend  upon  the  proofs 
adduced  to  establish  it.  Constructive  notice  will  not  do  alone  ; 
and  therefore,  the  registry  of  a  prior  deed  will  not  do.  However, 
for  many  purposes,  the  record  of  a  deed  is  notice,  we  hold  that  it 
is  not  such  notice  as  will  make  a  voluntary  conveyance  good 
against  a  subsequent  purchaser,  for  value.  The  principle  upon 
which  a  purchaser  is  not  protected,  who  has  notice,  is  this : 
Knowing  of  the  existence  of  a  prior  deed,  he  is  presumed  to  be 
guUty  of  a  fraud  upon  the  rights  of  the  prior  grantee.  Now,  it  is 
unreasonable  to  presume  a  fraudulent  intention,  from  knowledge 
of  a&ct,  that  is  itself  (the  knowledge)  a  matter  of  presumption  ; 
a  matter  of  mere  legal  construction.  It  will  be  observed  that  the 
question  oi fraud  which  arises  here,  is  not  one  of  legal  fraud,  but  it 
is  a  question  of  fraud,  actual.  The  actual  fraud  of  a  subsequent 
purchaser  cannot,  it  seems  to  me,  be  established  upon  the  basis 
of  an  abstract  legal  ihference,  to-wit :  the  inference  which  the 
hw  draws,  that  when  a  deed  is  recorded,  the  whole  wOTld,  and 
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therefore,  the  purchaser  in  question,  has  knowledge  of  it«  This 
is  a  basis  altogether  too  unsubstantial,  upon  which  to  rest  tibe 
^  property  rights  of  men.  Fraud  must  be  in  all  cases  provem/  it 
,  may  be  proven  by  circumstances ;  it  may  be  presumed  from 
,  them  ;-  but  still,  it  is  a  general  rule  that  it  must  be  proven.  A 
fraud,  in  fact,  cannot  be  demonstrated  by  eonstpucdon.  The  case^ 
therefore,  before  me,  differs  from  those  where  ordinarily,  the  re- 
cord of  a  deed  is  held  to  be  notice.  This  is  a  case  where,  not  the 
title  of  the  subsequent  purchaser  is  concerned  merely,  but  where 
his  conscience  is  to  be  affected.  The  operation  of  the  Registry  Acts 
may  and  do,  in  many  instances,  bind  the  former ;  but  actual  no> 
tice  can  only  bind  the  latter.  If  the  purchaser  is  postponed,  it 
is  upon  the  ground  that  he  is  particeps  criminis  with  the  fraudu- 
lent grantor.  The  act  of  buying  property,  with  knowledge  that 
\  another  has  a  legal  or  equitable  title  thereto,  is  dalua  malus.  Now, 
it  may  be  well  put,  how  can  one's  conscience  be  affected  by  con« 
struction  ?  Or  how  can  an  act  be  dolus  malus,  without  a  criminal 
intent?  And  how  can  there  be  a  fraudulent  intent,  without 
knowledge  of  the  existence  of  any  rights  to  be  defrauded  ?  In 
England,  the  doctrine  is  well  settled,  "  that  a  mere  registration  of 
a  conveyance  shall  not  be  deemed  constructiTe  notice  to  subse- 
quent purchasers,  but  that  actual  notice  must  be  brought  home  to 
the  party,  amounting  to  fraud.''  1  Story*s  Eq.  391,  sec.  402.  2 
Sch.^Lefr.  66.  1  Ibid,  137.  2  John.  Ck.  R.  1S2.  2  B.SrBeaU^75. 
2  Eq.  Ca.Abr.  615.  1  Chnn.  R,1S2.  1 Y.  i^Jerv.  117.  Atherlyon 
Mar.  Set.  197,  (1.)  Charlton's  R.  285.  .  In  the  United  States, 
the  rule  is  preOy  well  established  differently.  1  John.  Ch.  R.  394< 
Story^s  Eq.  sect,  403.  Scarcely  any  Court,  under  the  facts  of 
this  case,  would  hold  the  subsequent  purchaser  bound  by  the 
constructive  notice,  derived  from  the  registration.  There  was 
nothing  to  warn  him  of  another  title — ^no  clue  to  direct  his  search 
after  one ;  but  on  the  contrary,  everything  seemed  to  be  calcu- 
lated to  quiet  the  suspicions  of  a  wary  man.  Taylor  never  parted 
vidth  possession  at  any  time— he  exercised  acts  of  ownership  over 
the  property  for  years  after  the  first  conveyance— he  sold  the 
property  openly,  as  his  own. 

Let  the  judgment  of  the  C^urt  below  b^  affirmed. 
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No.  12. — Charles  Chapmax,  plaintiff  in  error,  vs.  Benjamin 

Stiles,  defendant. 

[1.]  When  the  bill  of  exceptions  is  signed  and  certified  only  eight  dnji  before 
the  session  of  the  Supreme  Court  for  that  Judicial  District,  the  writ  of  error 
should  be  made  returnable  to  the  next  iuccceding  term  for  that  District — 
mch  being  the  first  term  within  the  meaning  of  the  amended  Constitution. 

Motion  to  withdraw  this  cause  and  make  it  returnable  to  Haw- 
kinsville  Term,  next. 

Bartow,  for  the  motion. 

Gaulden,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  bill  of  exceptions  in  this  case  was  certified  and  signed 
on  the  first  day  of  January,  1849,  and  made  returnable  to  the  Sa- 
vannah Term  of  the  Supreme  Court,  which  sat  eight  days  there- 
after. A  motion  is  now  made,  by  counsel  for  the  plaintiff  in  error, 
to  withdraw  the  cause  fi-om  this  docket,  and  make  it  returnable 
to  the  next  June  Term,  at  Hawkinsville. 

This  is  not  the  Jirst  term,  within  the  meaning  of  the  amended 
Constitution,  at  which  this  case  is  required  to  be  determined. 
Thirty  days  are  allowed  after  the  close  of  the  term  in  which  the 
cause  was  heard  in  the  Court  below,  for  drawing  up  and  submit- 
ting the  bill  of  exceptions  for  the  signature  and  certification  of 
the  presiding  Judge.  After  this  is  done,  notice  must  be  given 
within  ten  days  to  the  adverse  party,  or  his  counsel,  of  the  signing 
of  the  bill  of  exceptions,  which  notice  shall  be  filed  in  the  Clerk's 
office  with  the  bill  of  exceptions ;  and  it  shall  then,  be  the  duty 
of  the  Clerk  to  certify  and  send  up  to  the  Supreme  Court,  a  com- 
plete transcript  of  the  entire  record  of  the  cause  below,  and  also 
the  bill  of  exceptions,  within  ten  days  after  he  shall  have  receiv- 
ed the  original  notice,  with  the  return  of  service  thereon.  So 
that  fifty  days  may  elapse,  from  the  close  of  the  Court  at  which 
the  cause  was  tried,  to  the  time  when  the  Clerk  is  required  to 
send  up  the  record. 
VOL.  n        15 
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The  first  term  of  the  Court/ therefore,  at  which  the  cause  must 
be  determined,  means  the  first  term  after  the  expiration  of  the  fif- 
ty days  allowed  by  law  for  bringing  up  a  cause.  It  may,  by  con- 
sent of  partieg,  be  made  returnable  to  a  term  within  that  period. 
It  must  be  so  returned,  provided  the  notice  of  the  signing  of  the 
bill  of  exceptions  is  filed  ten  days  previous  thereto. 

The  application  to  transfer  this  cause  musty  therefore^  be  grant- 
ed. • 


SUPREME  COURT  OF  GEORGIA, 

TALBOTTON,  JANUAKY  TERM,   1849. 


Monday,  January  29. 
The  death  of  Major  James  M.  Kelly,  the  Reporter  of  this 
Court,  having  heen  announced  to  the  Court, 

On  motion  of  Grigsby  E.  Thomas,  Esq. 

Resolved,  That  a  Committee  be  appointed  of  three  members  of 
the  Bar  of  this  Court,  to  di'aft  a  suitable  memorial  on  the  death  of 
our  worthy  brother,  and  report  on  the  opening  of  the  Court,  to- 
morrow morning. 

Whereupon,  the  Court  appointed  Messrs.  G.  E.  Thomas,  Hines 
Holt  and  Marshall  J.  Wellborn,  that  Committee. 

Tuesday,  January  30. 

G.  E.  Thomas,  Esq.  from  the  Committee  appointed  yesterday, 
made  the  foUowing  report,  which  was  unanimously  adopted  and 
ordered  to  be  entered  on  the  minutes  : 

The  melancholy  tidings  of  the  death  of  our  brother,  James  M. 
Kjbi*ly,  and  late  Reporter  of  the  decisions  of  this  Court,  having 
reached  us,  we  delay  not  to  make  a  suitable  expression  of  our 
grie^  and  to  tender  to  his  memory  that  tribute  of  respect,  so  just- 
ly due.  By  his  bland  and  obliging  manners,  his  amiable  and  dis- 
creet deportment,  he  not  only  endeared  himself  to  this  Court, 
and  to  his  professional  brethren,  but  to  all  who  knew  him.  In 
the  private  walks  of  life,  he  was  the  man  of  integrity  and  honor, 
of  sympathy  and  kindness.  He  was  remarkably  accurate,  sys- 
tematic and  neat  in  the  execution  of  his  business,  and  is  a  striking 
example  of  how  much  punctuality  and  method  may  accomplish. 
He  straggled  manfully  and  successfully  against  poverty,  and 
overcame,  by  studious  application,  those  impediments  which  the 
want  of  early  advantages  entailed  upon  him.  He  has  left  behind 
him  some  evidences  that  he  was  both  a  patriot  and  statesman  ; 
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and  his  recent  work  oi  Reporter ,  is  sufficient  to  hand  him  down  to 
posterity  as  a  Jurist. 

TJiereforCj  Resolved,  That  we  truly  deplore  the  death  of  our 
much  esteemed  brother,  James  M.  Kelly,  late  Reporter  of  the 
decisions  of  this  Court,  and  we  regard  the  event,  not  only  as  a 
loss  to  this  Court,  but  to  the  community. 

Resolved,  That  we  sincerely  condole  with  the  afflicted  and  be- 
reaved family  of  our  deceased  brother. 

Resolved,  That  as  a  token  of  respect  for  him,  we  will  wear  the 
usual  badge  of  mourning  for  thirty  days. 

Resolved,  That  this  memorial  and  these  resolutions  be  entered 
on  the  minutes  of  this  Court,  and  that  a  copy  of  them  be  fonvard- 
ed  to  the  family  of  the  deceased,  by  the  Clerk  of  this  Court,  and 
that  he  likewise  furnish  a  copy  to  the  Editors  of  the  Federal  Un- 
ion, and  Messenger  and  Journal,  for  publication. 

Upon  the  reading  of  these  resolutions.  Judge  Lumpkin,  in  be- 
half of  the  Court,  responded  as  follows: 

The  present  term  of  this  Court  is  overshadowed  with  gloom. 
We  are  called  on  for  the  first  time,  since  its  organization,  to  de- 
plore the  loss  of  one  of  its  official  members.  We  have  mot  to-day, 
not  to  listen  to  forensic  discussion — ^to  have  our  minds  charmed 
and  our  attention  chained  by  "fancy's  flash  and  reason's  ray," 
but  to  contemplate  the  mansions  of  the  dead — ^to  sit  sorrowfully 
beneath  the  shades  of  the  cypress  and  the  willow. 

Of  what  momentous  importance  did  life—big  with  promise  and 
buoyant  with  hope — appear  to  us  yesterday !  To-day,  how  sunk 
in  value ! — "worthless  as  the  weeds  which  rot  on  Lethe's  wharf!" 

It  was  my  misfortune  not  to  know  Major  Kelly  until  his  elec- 
tion to  the  office  of  Reporter,  which  he  so  worthily  filled  from  the 
first  constitution  of  the  Court  till  his  death.  His  industry  and 
zeal  at  the  bar  and  in  the  halls  of  legislation,  will  long  be  remem- 
bered by  his  associates  and  contemporaries.  He  has  added  another 
to  the  countless  number  of  examples,  in  this  free  and  happy  coun- 
try, to  show  that  merit  is  the  sure  road  to  fame  and  fortune. 

But  however  short  our  acquaintance,  it  gave  rise  to  iin  attach- 
ment of  no  ordinary  character.  It  is  well  known,  that  when  the 
Court  Bill  was  passed  in  1845,  a  large  majority  of  the  people 
were  decidedly  hostile  to  it.  To  secure  its  enactment,  by  accom- 
modating its  provisions  to  the  wishes  of  all,  it  contained  inherent 
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defects,  well  calculated  to  insure  its  miscarriage.  To  obtain  the 
services  of  suitable  men,  under  these  circumstances,  to  fill  the  of- 
fices, to  steer  the  ship  through  a  crowded  sea  of  contrary  winds, 
was  a  task  of  no  ordinary  difficulty.  Who  was  willing  to  risk  what 
little  reputation  he  might  have  acquired  by  a  lifetime  of  toil,  to 
be  crushed,  perhaps  forever,  beneath  the  superincumbent  ruins 
of  a  fellen  fabric  ?  To  construct  and  put  in  operation  a  ma- 
chine is  the  Herculean  task — to  guide  its  subsequent  movements, 
is  comparatively  an  easy  matter.  The  appointing  power,  under 
the  law  creating  the  Court,  felt  greatly  encouraged,  therefore, 
when  one  of  such  responsibility  and  worth  as  our  departed  as- 
sociate, consented  to  serve  as  Reporter. 

How  often,  after  days  and  nights  of  labor,  which  knew  no  in- 
termission, has  our  little  household  assembled  in  anxious  consul- 
tation about  the  fate  of  the  frail  bark  in  which  we  were  afloat.  We 
shared  a  community  of  hopes  and  fears.  And  none  but  the  pas- 
sengers in  the  Mayflower  in  quest  of  a  new  world,  with  no  friend- 
ly star,  auguring  success,  to  guide  through  a  trackless  and  hithei- 
to  untried  sea,  can  realize  our  situation.  By  unrelaxing  exertion, 
and  by  unity  and  concord,  such  as  have  rarely  distinguished  the 
counsels  of  any  body  of  men,  the  dangers  of  the  ocean  have  been 
weathered,  and  the  vessel  has  been  safely  anchored  in  port. 
Whatever  may  become  of  the  early  voyagers,  the  enterprize  it- 
self is  beyond  peril.  A  landing  has  been  effected  on  the  rock  of 
Plymouth  !  No  cause  less  powerful  than  death  itself,  can  dis- 
solve a  friendship  thus  formed ! 

We  always  found  in  the  deceased  an  ardent  and  devoted  aux- 
iliary. Having  no  offspring  on  which  to  lavish  his  parental  fond- 
ness, ^*Kell}fs  Reports'^  became  the  Benjamin — ^the  pet  of  his 
old  age.  And  it  is  matter  of  congratulation,  that  he  lived  to  wit- 
ness the  full  triumph  of  this  experiment — ^the  new  organization  of 
the  Judiciary — ^to  see  one  session  of  the  Legislature  intervene, 
without  any  attempt  to  disturb  the  Court,  and  one  of  the  Judg- 
es, whose  term  had  expired,  re-elected  to  a  full  tenure  of  office. 

Did  the  occasion  justify  it,  we  would  delight  to  dwell  on  the 
public  and  private  virtues  of  our  companion.  His  patriotic  bo- 
som was  always  warm  with  love  to  his  country,  and  bright  hopes 
for  her  happiness  and  prosperity.  In  common  with  many  others, 
we  have  shared  his  generous  hospitality — ^marked  his  amiability 
in  domestic  life— his  uniform  courtesy  and  urbanity  at  the  bar 
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and  in  the  social  circle.  But  we  forbear.  The  language  of  grief 
16  not  sufficiently  clear  and  discriminating  to  attempt  the  accurate 
delineation  of  character.  The  heart  must  be  assuaged  before 
such  a  portrait  is  undertaken. 

In  this  sudden  bereavement,  we  freely  mingle  our  sympathy  with 
that  of  the  profession,  his  disconsolate  .widow,  and  a  large  circle 
of  attached  friends.  We  dare  not  arraign  the  dispensations  of 
Providence.  Heaven  alone  can  pour  balm  into  the  severe  wound 
which  has  been  inflicted — ^it  alone  can  soothe  the  suffering  survi- 
vor and  comfort  the  mourner— it  alone  can  heal  the  broken-heart- 
ed! 
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No.  13.— Lewis  A.  Gonexb,  et  oZ.  plaintiffs  in  error,  v«.  Rilet 

Gabeett,  defendant. 

This  cause  having  been  called  in  its  order,  and  no  assignment 
of  errors  having  been  filed—- 

It  UKU  Ordtred^  That  the  writ  of  error  be  dismissed. 


No.  14.-^AMEs  P.  6t7ERRV,  plaintiff  in  error,  vs.  Tbdmas  3, 
Peertman,  for  the  use  of  John  DsBmABD,  defendant. 

[1.]  The  asagnee  of  a  choie  in  action,  fiat  negoHabie,  takes  it  rahjeet  to  all  the- 
eqnitieg  which  existed  between  the  aarignor  •n4  the  maker  dwreoi^  at  iho 
time  of  the  aiognment;  and  all  inch  eqaxtiea  aa  may  attach  in  &Tor  of  the* 
maker,  before  notice  of  sach  asaignment,  by  the  aarignee  to  the  maker. 

[9.]  When,  by  a  decree  of  a  Cooit  of  Squity,  a  specific  snm  of  money  was  dfr* 
deed  to  be  dae  to  the  maker  of  an  MtmegotiaMe  promissory  note,  by  the 
payee  thereof:  He2i,  that  snch  decree  coold  not  be  impeached  by  eaitrmtie- 
evidence,  so  as  to  impair  or  defeat  the  equitable  right  of  snch  maker  to  set 
cffioch  decree  for  the/afl  amomt  thereof,  against  such  note,  in  the  hands  of 
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an  assignee,  for  a  valuable  consideration ,  bat  who  had  never  given  anj  n^ 
tice  to  the  maker  of  the  note  of  such  assignment. 

[3.]  On  the  trial  of  an  Equity  cause  in  the  Superior  Courts,  and  evidence  in- 
troduced by  each  party,  the  counsel  for  the  complainant  in  the  bill,  is  enti- 
tled to  open  and  conclude  the  argument  to  the  Jury. 

In  Equity ;  Sumpter  Superior  Court.  Tried  before  Judge 
Warren,  November  Terra,  1848. 

Thomas  J.  Perryman,  for  the  use  of  John  Dennard,  brought 
suit  against  James  P.  Guerry,  on  three  promissory  notes,  not  ne- 
gotiable, and  payable  to  Thomas  J.  Perryman,  as  administrator  of 
James  R.  Lowry,  deceased.  Guerry  filed  his  bill,  setting  out 
that  the  above  notes  were  given  by  him  for  the  purchase  of  prop- 
erty sold  at  the  sale  of  James  R.  Lowry's  estate;  that  he  mar- 
ried the  daughter  of  said  deceased,  and  was  a  distributee  of  said 
estate ;  that  he  had  filed  a  bill  against  Perryman,  the  adminis- 
trator, for  his  distributive  share,  and  recovered  a  decree  for  $2048 
64,  which  was  still  due  and  unpaid ;  that  Perryman  had  fled  to 
parts  unknown,  leaving  no  visible  property  or  means  of  payment ; 
that  Dennard  was  confederating  with  Perryman,  and  was  a 
mere  agent  of  his  in  the  collection  of  these  notes,  which  he  char- 
ges, at  the  time  they  were  given,  were  agreed  to  be  received  in 
payment  of  his  distributive  share,  and  that  he  had  no  notice  of 
their  assignment.  The  bill  prayed  an  injunction  of  the  pending 
suit,  and  that  the  notes  should  be  given  up  to  be  cancelled,  and 
entered  as  a  credit  on  said  decree. 

Dennard,  in  his  answer,  denied  that  he  was  holding  the  notes 
for  Perryman,  but  that  he  gave  a  full  and  valuable  consideration 
therefor,  without  notice  of  the  original  consideration  of  the  same  ; 
having  purchased  them  of  Hardy  Durham,  who  was  the  security 
of  Perryman  on  his  administration  bond.  The  answer  admitted 
the  decree  against  Perryman,  but  denied  that  that  amount  was 
due  to  Guerry,  but  insisted  that  suit  had  been  brought  against 
Durham,  the  security,  and  judgment  recovered  for  all  that  was 
really  due  on  said  administration,  which  judgment  had  been  paid 
off. 

Complainant  filed  a  replication,  denying  specifically,  the  fects 
alleged  in  the  answer,  with  reference  to  the  decree  against  Per- 
ryman. 
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At  the  November  Term,  1848,  the  Court  ordered  both  causes 
to  be  submitted  to  a  Special  Jury  together. 

Much  testimony  was  offered  and  admitted  by  the  Couit,  to 
show  that  the  decree  against  Ferryman  was  for  too  large  a  sum. 
To  the  introduction  of  which  testimony,  the  plaintiff  in  error  ex- 
cepted, on  the  ground  that  the  decree  was  conclusive  against 
Ferryman  and  his  assignee. 

The  testimony  being  closed  on  both  sides,  the  Court  ordered 
the  defendant's  counsel,  in  the  Common  Law  action,  to  open  the 
argument,  and  the  plaintiff's  (Dennard's)  counsel  to  conclude. 
To  which  decision,  Guerry,  by  his  counsel,  excepted. 

The  Court  charged  the  Jury,  that  the  possesiiion  of  a  chose  in 
action,  not  negotiable,  the  holder  having  paid  a  valuable  conside- 
ration for  it,  is  prima  Jade  evidence  of  equitable  ownership,  and 
constitutes  an  equitable  right  in  the  possession. 

Complainant's  counsel  requested  the  Court  to  charge,  that  if 
such  holder  had  purchased  said  paper  from  the  payee,  for  a  valu- 
able consideration,  yet,  in  order  to  recover  on  said  notes,  divest- 
ed of  the  equities  between  the  maker  and  payee,  it  must  appear 
that  such  equities  arose  aflcr  such  purchase  and  afler  notice  of 
such  purchase  to  the  maker ;  which  charge  the  Court  refused  to 
give,  but  charged  that  such  purchaser  will  take  the  paper  sub- 
ject to  all  the  equities  between  the  maker  and  payee,  and  that  the 
doctrine  of  notice  does  not  obtain,  unless  CJuerry  had  paid  Fer- 
ryman the  amount  of  the  notes. 

The  Court  farther  charged,  that  it  made  no  difference  whether 
Durham  purchased  the  notes  before  or  afler  the  decree  against 
Ferryman,  nor  whether  Guerry  had  notice  before  or  after  the 
decree ;  that  the  date  of  the  decree  has  nothing  to  do  with  the 
case ;  such  decree,  though  conclusive  against  Ferryman,  is  not 
conclusive  against  Durham  or  Dennard  ;  and  that  the  original 
indebtedness  of  Ferryman  to  Guerry,  independent  of  the  decree, 
is  the  equity  that  attaches  to  said  notes. 

The  Court  farther  charged,  that  if  the  Jury  shall  believe  from 
the  evidence,  that  Durham  got  the  notes  from  Ferryman,  for  his 
indemnity  as  security  on  Ferryman's  bond,  then  it  makes  no  dif- 
ference when  Durham  got  said  notes  ;  for  when  Durham  settled 
with  the  heirs  of  Lowry,  on  the  judgment  against  him,  then  he 
had  an  equity  in  the  notes,  to  reimburse  himself,  and  only  sub- 
ject to  the  equity  arising  from  the  original  indebtedness  of  Fer- 
voL.  ri,        16 
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ryman  to  Guerry,  of  which  the  decree  of  Guerry  against  Perry- 
man,  is  priTnaJacie  evidence. 

To  all  of  which  charge,  counsel  for  Guerry  excepted,  and  now 
alleges  the  same  as  error. 

Sullivan  and  B.  Hill,  for  plaintiff  in  error,  cited  the  follow^ 
ing  authorities,  in  support  of  the  several  grounds  of  error  al- 
leged : 

1  Green.  Ev,  542,  '3,  567.  1  Phil.  Ev.  324.  17  St^gt.  if 
Rawlcy  324.  5  GiU  8^  J.  58.  9  John,  R.  64.  1  Smith* m  Lead. 
Cos,  (18  Law  Lib.  top  page,  447,  450.)  17  John.  R.  287.  1 
MaM.  119.  2  lb.  96.  5  Cow.  376.  13  Mom.  307.  3  Greets 
R.  464. 

E.  R.  Brown,  for  defendant,  cited  : 

Best  on  Pres,  87.  Meghan  vs*  MilU,  9  John.  64.  Briggs  t*. 
Dorr,  19  B.  96.  2  Smith's  Lead.  Cases,  438.  Hotaard  vs.  MitcJi- 
dly  14  Mass.  241.  1  Phil,  on  Ev.  322.  3  Ala.  R.  568.  DenUm 
vs.  Livingston,  9  John.  97.  IngaUs  vs.  Lord,  1  Cow.  140.  Blake 
vs.  Irwin,  3  Kelly,  345.     The  Ins.  Co.  vs.  Power,  3  Paige,  365. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

Three  grounds  of  error,  are  assigned  upon  the  record  in  this- 
case,  to  the  judgment  of  the  Court  below : 

Ist.  Because  the  Court  erred  in  admitting  evidence  going  tcr 
show  that  the  decree  against  Perryman  was  for  too  large  an 
amount. 

2d.  Because  the  Court  erred  in  not  charging  the  Jury  as  re' 
quested  by  complainant's  cottnsel,  and  chargring  them  as  stated  iir 
the  record. 

3d.  Because  the  Court  erred  in  deciding  that  the  defendant's 
counsel  in  the  Common  Law  action,  and  counsel  for  the  complain^ 
ant  in  the  bill,  should  open  the  argument  to  the  Jury ;  and  that 
the  counsel  for  the  plaintiff  in  the  Common  Law  action  and  coun- 
sel for  the  defendant  in  the  Equity  cause,  should  conclude  the  ar- 
gument. 

There  are  several  specifications  of  error  made  on  the  record^ 
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but  they  are  all  embraced  in  tbe  three  foregoing  grounds  of  ex- 
ception taken  to  the  decision  of  thQ  Court  below. 

[1.]  When  this  cause  was  before  us  on  a  fbnner  writ  of  error, 
'we  held  that  the  decree  against  Ferryman  was  conclusive  against 
kim  ;  that  it  was  conclusive  evidence  of  his  indebtedness  to  Guerry, 
the  amount  specified  in  that  decree.  2  Kelly,  65.  Suppose  the  suit 
on  the  notes  had  been  instituted  by  Ferryman,  the  payee,  against 
Guerry,  the  maker,  instead  of  Dennard,  the  assignee  of  Ferry- 
man, could  this  deeree  in  Guen-y's  favor,  against  Ferryman,  have 
been  allowed  as  a  set-oiTagaii^st  the  notes  ?  Most  certainly — and 
-why  ?  Because  the  decree  furnishes  conclusive  evidence  that  Fer- 
ryman is  indebted  to  Guerry  the  sum  of  money  specified  in  the 
decree ;  nor  would  it  be  competent,  in  a  suit  on  the  notes  by  Fer- 
ryman against  Guerry,  for  Ferryman  to  introduce  evidence  to 
impeach  the  decree,  when  offered  in  evidence  by  Guerry  as  a 
set-off,  or  to  show  that  it  was  rendered  for  too  large  an  amount. 
Dennard,  who  derives  his  title  from  Durham,  and  Durham  from 
Perryman,  to  these  unnegotiable  notes,  can  no  more  impeach  this 
decree,  or  show  that  it  was  rendered  for  too  much,  for  the  pur- 
pose of  defeating  Guerry's  equity,  arising  under  that  decree,  than 
Ferryman,  their  assignor,  could  do.  In  relation  to  the  equities 
which  existed  between  Ferryman  and  Guerry,  at  the  time  the 
decree  was  rendered,  the  same  attach  now  in  favor  of  Guerry, 
against  the  notes  in  the  hands  of  Ferryman's  assignees.  The  re- 
cord does  not  show  that  Ferryman's  assignees,  either  Durham  or 
Dennard,  ever  gave  notice  to  Guerry,  .the  maker  of  the  notes,  that 
they  were  the  assignees  thereof,  or  that  they  had  any  other  equity 
growing  out  of  such  assignment,  than  what  existed  between 
their  assignor  and  the  maker.  The  rule,  with  regard  to  the  as- 
signment of  choses  in  action,  not  negotiable,  we  understand  to  be, 
that  every  person  who  takes  an  instrument,  Tiot  assignable  by  the 
terms  of  it,  must  take  it  principally  on  the  credit  of  him  from  whom 
he  receives  it,  for  it  is  always  liable  to  be  defeated  by  equitable 
circumstances  subsisting  between  the  original  contracting  parties, 
being  taken  legally  subject  VoaUthe  equities  of  Hie  original  debtor, 
WiUit  vs.  TramMy,  13  Ma^s.  R.  206.  Chamberlain  vs.  Gorham, 
18  John.  144.  Haich  vs.  Greene,  12  Mass.  R.  201.  Murray  vs. 
LyUmm,  2  Johns. Ch.R.iil.  In  Breuhear  vs.  West,  etal.{7  Peters, 
€09,)  tbe  Court  settled  this  principle,  in  regard  to  the  assignment  of 
ehoses  in  action  in  Equity.    If  subsequent  to  the  assignment  being 
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made,  and  before  notice  of  it,  any  counter  claims  be  Acquired  by  the 
debtor  y  these  claims  may  unquestionably  be  sustained ;  but  if  they 
be  acquired  after  notice,  Equity  will  not  sustain  them. 

[2.]  So  far  from  the  equitable  right  of  Guerry  to  have  the  de- 
cree against  Perryman  set  off  agfdnst  the  notes,  having  been  ac- 
quired  by  him  after  notice  of  the  assignment  of  the  notes  to  Dur- 
ham or  Dennard,  by  Perryman,  there  is  no  evidence  whatever, 
that  they,  or  either  of  them,  ever  gave  him  any  notice  of  such  as- 
signment. The  counsel  for  the  complainant  requested  the  Court 
to  charge  the  Jury,  that  if  Dennard,  the  holder  of  the  notes,  bad 
purchased  them  for  a  valuable  consideration  from  the  payee,  yet, 
in  order  to  recover  on  said  notes,  divested  of  the  equities  between 
the  maker  and  the  payee,  it  should  appear  that  such  equities  arose 
after  such  purchase,  and  after  notice  of  such  purchase  to  tJie  ma' 
her  ;  which  charge  the  Court  refused  to  give,  but  on  the  contra- 
ry, charged  the  Jury,  among  other  things,  to  the  effect  that  the 
doctrine  of  notice,  as  requested  by  ihe  complainant's  counsel,  was 
not  applicable  to  the  facta  of  this  case. 

For  the  reasons  already  stated,  we  think  the  Court  ought  to 
have  charged  the  Jury  as  requested;  and  that  it  was  error  in  re- 
fusing so  to  charge ;  and  that  the  charge,  as  given,  was  erroneous 
in  point  of  law.  These  notes  not  being  negotiable,  although  Den- 
nard may  have  paid  a  valuable  consideration  for  them,  without 
notice  of  thfl  existing  equity  between  Perryman  and  Guerry,  at 
the  time  of  the  assignment  of  the  notes ;  yet  he  holds  them  sub- 
ject to  that  equity.  Chamberlain  vs.  Day,  3  Cowen's  R.  353.  The 
law  which  governs  and  must  control  this  case  is,'  that  the  decree 
in  favor  of  Guerry  against  Perryman,  is  conclusive  evidence  of 
Ferryman's  indebtedness  to  Guerry,  the  amount  of  money  speci- 
fied in  the  decree.  Guerry  had  the  equitable  right  to  set  off  the 
amount  due  him  by  the  decree  from  Perryman,  in  a  suit  on  the 
notes  by  Perryman  against  him.  Dennard  having  derived  his  title 
to  the  notes  from  Durham,  and  Durham  from  Perryman,  they, 
as  the  assignees  of  Perryman,  stand  in  his  shoes,  and  the  same 
equities  attach  to  the  notes  in  their  hands  in  favor  of  Guerry,  as 
would  have  attached  to  them  in  the  hands  of  Perryman,  had  the 
suit  been  instituted  on  the  notes  by  Perryman.  There  being  no 
notice  to  Guerry,  of  the  assignment  of  the  notes  by  Perryman,  to 
the  assignees,  or  either  of  them,  ^^rior  to  the  rendition  of  the  de- 
cree against  Perryman,  in  favor  of  Guerry,  or  at  any  other  tiine, 
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Guerry  is  entitled  to  have  ihefull  amount  of  the  decree  rendered 
against  Perry  man,  in  his  favor,  set  off  against  the  notes  now  in 
suit,  in  the  name  of  Dennard  as  the  holder  thereof;  and  extrin&ic 
evidence  is  not  admissible  to  impeach  or  reduce  the  amount  of 
that  decree. 

[3.]  Some  confusion  appears  to  have  been  produced  in  the  tri- 
al, in  consequence  of  both  suits  having  been  submitted  to  the  Ju- 
ry at  the  same  time.  As  the  Court  of  Chancery  had  acquired  ju- 
risdiction of  the  cause,  it  would,  in  our  judgment,  have  been  more 
regular  for  that  Court  to  have  proceeded,  and  to  have  made  a 
final  decree  in  the  cause,  definitely  settling  the  rights  of  the  par- 
ties, without  blending  the  Common  Law  suit  and  the  suit  in 
Equity,  together ;  for  it  is  nothing  more  or  less  than  a  suit  in 
Chancery,  to  enforce  the  equities  of  Guerry  against  the  notes  in 
the  hands  of  Dennard. 

It  was  a  distinct  and  independent  suit  on  the  Chancery  side  of 
the  Court,  and  we  have  not  been  able  to  perceive  any  reason 
why  it  should  not  have  been  treated  so  at  the  triali  or  why  the 
trial  should  have  been  embarrassed  with  the  Common  Law  suit 
which  had  been  enjoined  by  the  interlocutory  order  of  the  Chan- 
cellor. Viewing  the  suit  as  a  proceeding  in  Chancery  exclu- 
sively, the  solicitor  for  the  complainant  in  the  bill  was  entitled  to 
open  and  conclude  the  argument  to  the  Jury,  and  not  the  coun- 
sel for  the  plaintiff  in  the  Common  Law  action  which  had  been 
enjoined.     Let  the  judgment  of  the  Court  below  be  reversed. 


No.  15. — ^Uriah  B.  Holder  and  Wife,  plaintiffs  in  error,  vs.  Da- 
vid Harrell,  defendant  in  error. 

[1.]  Hddf  that  the  words  lati  or  only  child f  in  the  Statute  of  Distribations  of 
1804,  as  amended  by  the  Acts  of  1841  and  1843,  refer  to  the  only  tttrviving 
child  of  the  mother. 

[3.]  A  dies  intestate,  leaving  a  widow  who  gave  birth  to  a  posthumous  child 
within  the  ordinary  period  of  gestation,  and  married  the  second  time,  and 
gave  birth  to  a  child  by  the  second  husband.  The  estate  of  A  was  distribu- 
ted equally  to  his  child  and  his  widow.  Afterwards,  and  after  the  birth  of 
the  child  by  the  second  husband,  A's  child  died  intestate  and  without  issue. 
Hdd,  that  the  estate  of  A's  child  descended  to  the  child  by  the  second  mar- 
riage, to  the  exclusion  of  the  mother. 
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In  Equity,  in  Stewart  Superior  Court.  Decided  by  Judge  Al- 
exander, October  Term,  1848. 

This  was  a  bill  filed  for  the  direction  of  the  Court  upon  the  fol- 
lowing facts : 

Henry  T.  Harrell  died  in  1845  intestate,  leaving  a  widow,  to 
whom,  within  the  period  of  gestation,  was  born  a  posthumous 
child — William  H.  Harrell.  For  this  child,  the  defendant  became 
guardian,  and  the  estate  of  Henry  T.  Harrell  was  distributed  in 
'equal  moities  to  the  wife,  (who,  in  the  meantime,  had  intermarried 
with  Uriah  B.  Holder,)  and  to  the  defendant,  as. guardian  of  Wil- 
liam H.  Harrell. 

After  said  distribution  had  been  made,  Mary  A.  E.  Holder  waB 
l)om  to  Uriah  Holder  and  wife,  and  two  days  after  her  birth, 
William  H.  Harrell  died  intestate. 

The  Court  below,  upon  these  facts,  decided  that  said  estate  of 
William  H.  Harrell  should  be  distributed  in  equal  moities  to  Uri- 
ah B.  Holder  and  wife,  and  to  Mary  A.  E.  Holder,  the  sister  of 
the  half-blood  of  the  intestate,  in  the  maternal  line. 

To  which  decision.  Holder  and  wife,  by  their  counsel,  excepted, 
and  that  decision  comes  before  this  Court  to  be  reviewed. 

H.  Holt,  for  plaintiff  in  error. 

James  Clark,  for  defendant. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

The  question  made  on  this  record  involves  a  construction  of  our 
Act  of  Distribution.  But  little  can  be  said  on  it.  The  question 
neither  admits  nor  requires  amplification.  Here  the  father  (Har- 
rell) dies  intestate,  leaving  a  widow,  who,  within  the  term  of  ges- 
tation, gave  birth  to  a  posthumous  child.  The  widow  intermar- 
ried with  a  man  by  the  name  of  Holder,  and  the  estate  of  Harrell 
was  distributed  to  his  child  and  Mrs.  Holder  in  equal  parts.  Sub- 
sequently Mrs.  Holder  gave  birth  to  another  child  by  her  second 
husband.  After  this,  Harrell's  child  died  intestate.  A  question 
arose  in  the  Court  below,  as  to  who  was  entitled  to  the  estate  of 
the  deceased  child.     The  presiding  Judge  distributed  it  equally 
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between  Mrs.  Holder,  the  mother,  and  her  child  by  her  second 
husband,  being  the  half-sister  in  the  maternal  line  to  the  decedents 
To  this  decision,  counsel  for  Mrs.  Holder  excepted,  claiming  that 
she  was  entitled  <o  the  whole  estate,  to  the  exclusion  of  the  halT 
sister.  Our  judgment  is,  that  the  presiding  Judge  and  the  plaintiffs  \ 
counsel' are  both  in  error,  and  that  the  half-sister  is  entitled  to  the  ^ 
whole  estate.  Let  us  see  first  what  is  the  Statute,  or  rather  that 
part  of  it  which  relates  to  this  question :  The  Act  of  1804  de-^ 
dares,  "  if  the  father  or  mother  be  alive,  and  a  child  dies  intestate 
and  without  issue,  such  father  or  mother,  in  case  the  father  be 
dead,  and  not  otherwise,  shall  come  in  on  the  same  footing  as  a 
brother  or  sister  would  do  ;  provided  that  such  mother,  afler  hav' 
iog  intermarried,  shall  not  be  entitled  to  any  part  or  proportion 
of  the  estate  of  a  child  who  shall  die  intestate  and  without  issue  ^ 
but  the  eetate  of  such  child  shall  go  to  and  be  vested  in  the  next 
of  kin  on  the  side  of  the  father.  And  provided  also,  that  on  the 
death  of  the  the  last  childt  intestate  and  without  issue,  the  mother 
shall  take  no  part  of  his  or  her  estate,  but  the  same  shall  go  to  and 
be  Tested  in  Hke  manner,  in  the  next  of  kin  on  the  father's  side.^ 
And  in  case  of  a  person  dying  without  issue,  having  brothers  or 
sisters  of  the  whole  and  half  blood,  then  the  brothers  and  sisters  oT 
the  whole  and  half  blood  in  the  paternal  line  only,  shall  inherit 
equally;  but  if  there  shall  be  no  brother  or  sister,  or  issue  or 
brother  or  sister  of  the  whole  or  half  blood  in  the  paternal  line^ 
then  those  of  the  half  blood  and  their  issue,  in  the  maternal  linOf 
shaU  inherit."     Frinee,  237. 

This  is  the  old  law.  The  first  proviso  excludes  altogether  the 
mother,  if  she  marry  again.  A  provision  rather  in  restraint  of 
marriage^  and  of  doubtfiil  equity.  The  Act  of  1843  repeals  this 
proviso  and  substitutes  the  following  proviso  for  it :  "  Provided,^ 
that  such  mother,  after  having  intermarried,  shall  not  be  entitled 
to  any  part  or  portion  of  the  estate  of  such  child,  who  shall  die 
intestate  and  without  issue,  unless  it  shall  be  the  hut  or  only  childt 
The  second  proviso,  which  excludes  the  mother,  in  any  events 
from  aD  participation  in  the  distribution  of  the  estate  of  the  last 
cMld  dying  intestate  and  without  issue,  was  repealed  by  the  Act 
of  1841.  Upon  what  reason  this  last  proviso  was  founded,  or  up* 
on  what  consideration  of  policy,  I  am  wholly  at  a  loss  to  determ- 
ine. However,  the  Law  of  Distribution,  as  thus  amended,  reads 
thus :     "  If  die  father  or  mother  be  alive,  and  the  child  dies  intes- 
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late  and  without  issue,  such  father  or  mother,  in  case  the  father 
be  dead,  and  not  otherwise,  shall  come  in  on  the  same  footing  as 
a  brother  or  sister  would  do ;  provided,  that  such  mother,  after  bar- 
ing intermarried,  shall  not  be  entitled  to  any  pait  or  portion  of  the 
estate  of  such  child,  who  shall  die  intestate  and  without  issue,  un^ 
less  it  shall  he  the  last  or  only  child*  And  in  case  a  person  dying 
without  issue,  leaving  brothers  or  sisters  of  the  whole  and  half 
blood,  then  the  brothers  and  sisters  of  the  whole  and  half  blood  in 
the  paternal  line  only,  shall  inherit  equally;  but  if  there  shall  be 
no  brothers  or  sisters,  or  issue  of  brother  or  sister  of  the  whole 
or  half  blood,  in  the  paternal  line,  then  those  of  the  half  blood,  and 
their  issue,  in  the  maternal  line,  shall  inherit."     Hatch.  466. 

It  is  curious  to  remark /how  completely  the  amendments  to  the 
Act  of  1804  have  altered  it.  By  that  Act,  a  second  marriage  de- 
feated altogether  the  right  of  the  wife  to  distribution,  and  without 
a  second  marriage,  cut  her  out  of  any  share  in  the  distribution  of 
the  estate  of  the  last  child  dying  intestate  and  without  issue.  By 
the  amendments,  if  she  does  not  marry  a  second  time,  she  shares 
in  the  distribution  of  any  child  dying  intestate  and  without  issue, 
with  brothers  and  sisters.  And  in  the  event  of  a  second  marriage, 
she  is  thereby  excluded,  except  in  the  case  of  the  death  of  the  last 
or  only  child.  The  view  of  this  subject,  taken  by  the  Legislature 
in  1841  and  1843,  when  the  amendments  were  passed,  are  curiously 
diverse  from  that  of  the  Legislature  of  1804.  For  the  proviso  of 
1843,  I  can  see  some  reason;  for  those  of  1804,  which  it  super- 
sedes, no  very  satisfactory  reasons  occur  to  me. 

[1.]  Having  married,  by  the  Statute  there  is  but  one  contin- 
gency upon  which  the  mother  can  come  in  at  all,  and  that  is  upon 
the  death  of  the  la^t  or  only  child.  What  is  meant  by  last  or  only 
child  ?  Does  it  mean  the  kttest  child  bom,  or  does  it  mean,  the 
last  suryiving  child,  the  only  child  ?  1  must  believe  that  the  Leg- 
islature intended  the  latter.  If  the  former  be  intended,  I  can  per- 
ceive no  reason  for  it ;  if  the  latter,  there  is  some  reason  for  the 
enactment.  If  the  mother  was  intended,  by  the  proviso,  to  inher- 
it upon  the  death  of  the  latest  child  bom  intestate  and  without  is- 
sue, then  she  may  inherit  equally,  whether  that  child  be  the  only 
child  or  not.  And  why  not  inherit  also  upon  the  deaJth  of  any  oth- 
er child  as  well  as  the  last?  There  is  no  reason  why  she  would 
not  be  as  much  entitled  in  the  one  case  as  the  other;  and  in  the 
absence  of  any  good  reason  why  her  right  to  inheritance  should 
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be  limited  to  the  latest  born  child,  we  adopt  the  other  view,  and 
Bay  that  the  Legislature  meant  that  she  should  inherit  only  upon 
the  death,  intestate  and  without  issue,  of  the  (ndy  child — ^that  is, 
the  only  and  sole  surviving  child.     This  idea  is  favored  by  the 
words  used  in  the  proviso,  to  wit :  l€ut  or  only  child.     It  is  true, 
that  the  phrase  being  in  the  alternative,  it  is  susceptible  of  a  mean- 
ing which  would  enable  her  to  come  in  upon  the  death  o£the  last, 
that  is,  latest  bom  child,  and   also   upon  the   death  of  the  only, 
that  is,  sole  surviving  child.     But  we  think  that  the  latter  mem- 
ber of  the  phrase,  or  only  child,  was  intended  to  define  more  accu- 
rately the  meaning  of  the  first,  and  to  limit  it  to  the  only  child  liv- 
ing.    I  say  there  is  some  reason  for  this  construction.     The  rea- 
son is,  that  where  a  child  dies  without  issue,  being  the  sole  survi- 
ving or  only  child,  leaving,  of  course,  no  brothers  nor  sisters,  the 
mother  is  the  nearest  of  kin,  and  ought  to  have  the  inheritance  to 
the  exclusion  of  more  distant  relations.     But  if  the  decedent  has 
brothers  and  sisters  living,  there  is  some  reason  for  postponing 
the  mother  to  them,  particularly  in  case  of  marriage  the  second 
time.     For  the  Statute  looks  upon  the  second  marriage  as  a  pro- 
vision for  the  mother.     Upon  this  construction,  upon  the  death  of 
the  last  or  only  child,  leaving  no  issue  and  no  representatives  of 
brothers  or  sisters,  the  mother  would  be  entitled  to  the  whole  es- 
tate ;  and  if  there  were  representatives  of  brothers  or  sisters,  she 
would  share  the  estate  with  them,  since  she  is  entitled  to  share 
only  as   a  brother  or  sister  tcould  do.     The  inquiry  also  arises, 
whether  the  Statute  has  reference  to  the  last  or  only  child  of  the 
decGBSiedJather,  or  the  last  or  only  child  of  the  mother.    We  think 
it  contemplates  the  last  or  only  child  of  the  mother.     The  words 
of  the  Act  are  as  susceptible  of  th'.t<  meaning  as  of  the  other  ;  in- 
deed, more  so.     It  is  manifestly  the  true  meaning,  from  these 
considerations.     The  estate  to  be  distributed  is  an  independent 
estate,  belonging  to  the  deceased  child.     It  may  or  may  not  have 
been  derived  from  the  father.     These  clauses  of  the  Statute  have 
no  necessary  connection  with  those  which  precede.     The  child 
dying  is,  as  it  were,  the  Propositus,     From  him  springs  the  re- 
lationship which  controls  the  inheritance.     The  words  l<Mt  or  only 
child,  are  found  in  that  clause  which  relates  alone  to  the  rights  of 
the  mother.     From  these  considerations*  we  think  that  it  means 
the  last  or  only  child  of  the  mother  of  the  decedent. 

[2.]  The  decedent  in  this  case  was  not  the  last  bom  child>  nor 
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was  be 'the  only  or  sole  surviving  child ;  for  at  his  death  he  had  a 
younger  half  sister,  in  the  maternal  line,  living.  This  being  so, 
and  the  mother  having  married  a  second  time,  she  does  not  fall 
within  the  proviso  of  the  Statute,  and  is  excluded.  The  decedent 
having  no  brother  or  sister,  or  issue  of  brother  or  sister  of  the 
whole  blood,  and  none  of  the  half  blood  in  the  paternal  line,  his 
half  sister  in  the  maternal  line  is,  by  express  provision  in  the 
Statute,  entitled  to  the  whole  estate. 
Let  the  judgment  be  reversed. 


No.  16. — ^Edward  B.  Young  and  John  A.  Calhoun,  Intcmdant 
of  the  Town  of  Eufaula,  Alabama,  plaintifis  in  error,  V9,  James 
Harrison  and  Samuel  Harrison,  administrators  of  William 
Oliver,  deceased,  defendants. 

[1.]  The  right  to  receive  toll  for  the  transportation  of  travelers  and  othen, 
across  a  river  on  a  public  highway  is,  at  Common  Law,  a  franchise  of  the 
Crown.    In  this  State,  it  belongs  to  the  people  collectively. 

[2.]  The  owner  of  land  on  the  banks  of  a  river,  has  not,  as  a  matter  of  right, 
and  merely  because  he  is  owner,  the  privilege  of  keeping  a  public  feny. 
His  right  to  do  so  can  only  arise  by  grant,  actual  -or  implied. 

[3.]  The  State  has  a  right  to  erect  bridges,  whenever  and  wherever  the  Leg- 
islature may  deem  them  necessary  for  the  convenience  of  the  pablic^ 

[4.]  The  right  of  eminent  domain,  by  which  the  State  is  authorized  to  take 
private  property  for  public  use,  when  the  necessities  of  the  countiy  require 
it,  is  an  inherent  right  of  this,  as  of  every  other  government* 

[5.]  The  State  may  construct  public  works,  such  as  roads  and  bridges,  by 
taxation,  or  the  personal  labor  of  its  citizens,  or  through  theinstrumentali^ 
of  individuals  or  corporations. 

[6.]  A  bridge  may  be  established  and  a  keeper  be  appointed,  without  any 
regard  to  the  ownership  of  the  soil,  should  the  Legislature  so  direct.  The 
franchise  or  right  to  keep  ferries  and  bridges,  should,  if  practicable  and 
consistent  with  the  public  welfiire,  be  conferred  on  the  owners  of  the  soil, 
rather  than  on  strangers. 

[7.]  Corporations  may  be  dissolved  for  a  breach  of  trust.  A  public  corpon- 
tion  which  exists  only  for  public  purposes,  may  be  dissolved,  modified,  en- 
larged or  restrained,  at  the  will  of  the  Legislature. 

[8.]  A  private  corporation  is  a  contract  between  the  government  and  thd 
corporators ;  and  the  Legislature  cannot  repeal,  impair  or  altw  tiie  x^^ 
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and  privileges  conferred  by  the  charter,  against  the  consent  and  without 
the  default  of  the  corporation,  judicially  ascertained  and  declartMl  in  a  pro- 
ceeding instituted  by  the  govcrmnent,  directly  for  that  puriioae.  A  for- 
feiture for  nonlaser  or  mis-user,  must  be  by  the  judgment  of  a  Court  of 
Law,  the  Corporation  being  6nt  called  upon  to  answer.  No  ailvantago 
can  be  taken  of  any  non-oser  or  mis-user,  on  the  part  of  the  corporation,  by 
any  defendant  in  any  collateral  action. 

In  Equity,  in  Randolph  Superior  Court.  Motion  to  dismiss 
the  bill  and  dissolve  the  injunction,  before  Judge  Warren. 

James  Harrison  and  Samuel  Harrison,  as  the  administrators  of 
William  Oliver,  deceased,  filed  their  bill  in  Equity  in  the  Supe- 
rior Court  of  Randolph  County,  returnable  to  the  October  Term, 
1S48,  in  vrhich  they  charged  : 

That  in  the  year  1835,  James  Harrison  and  Wm.  Oliver,  then 
in  life,  purchased  of  K.  McKenzie,  fractions  Nos.  350,  354,  355, 
356  and  381,  and  lots  Nos.  316  and  324,  in  the  8th  district  of  said 
County,  containing  1007  acres,  more  or  less,  for  the  sum  of 
$25,410;  and  that  deeds  have  been  made  to  the  complainants  in 
the  bill.  That  at  the  time  of  the  purchase,  there  was  a  ferry  on 
the  land  in  operaidon,  across  the  Chattahoochee,  which  was  very 
valuable,  and  likely  to  become  more  so,  being  immediately  op- 
posite the  City  of  Eufaula,  in  the  State  of  Alabama. 

That  in  the  year  1837,  the  Legislature  passed  an  Act  "  to  in- 
corporate the  Irwinton  Bridge  Company,"  for  the  purpose  of 
erecting  a  bridge  across  the  Chattahoochee  river,  opposite  the 
Town  of  Irwinton,  (Eufaula,)  commencing  upon  the  lands  of  the 
complainants.  By  the  terms  of  said  Act,  it  was  provided  that 
the  said  Company  might  appropriate,  for  the  erection  of  said 
bridge,  the  land  necessary  for  the  same ;  and  in  case  of  disagree- 
ment between  themselves  and  the  land-holder,  with  reference  to 
the  value  of  the  land,  "  it  shall  be  lawful  for  the  Board  of  Direc- 
tors to  appoint  one  disinterested  freeholder,  and  for  the  owner 
or  owners  to  appoint  another  disinterested  freeholder,  as  apprai- 
sers, and  the  Inferior  Court  of  Randolph  County  to  appoint  an- 
other disinterested  freeholder ;  but  if  such  owner  or  owners  shall 
decline  to  appoint  an  appraiser,  then  two  appraisers  shall  be  ap- 
pointed by  the  Inferior  Court ;"  their  award  "  shall  be  taken  as  a 
judgment  for  the  amount  against  the  Corporation,  and  shall  be 
enforced  by  an  execution  from  the  said  Inferior  Court." 
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The  Act  farther  provided,  that  "  the  said  Corporation  shall  com- 
mence the  work  in  one  year,  and  complete  the  same  in  three 
years  from  the  passage  of  the  Act," 

The  bill  charged,  that  soon  after  the  passage  of  the  Act,  the 
said  Company  did  erect  their  bridge,  without  complying  at  all 
with  the  provisions  of  the  Act ;  that  at  the  February  Term,  1841, 
of  the  Superior  Court  of  said' County,  the  complainants  filed  a 
bill  praying  an  injunction  against  the.  said  Company,  and  also  a 
decree  for  the  damage  done  by  the  erection  of  said  bridge,  and 
also,  for  the  value  of  the  land ;  that  at  the  October  Term,  1846, 
a  final  decree  was  rendered  in  favor  of  the  complainants,  for  the 
sum  of  $1500,  '<  for  their  damages  sustained  by  reason  of  the 
trespass  on  their  said  premises,"  entered  upon  a  verdict,  gene- 
rally, "  for  the  sum  of  $1500,  with  costs  of  suit ;"   which  decree 
stands  unpaid  and  unreversed.     That  at  the  October  Term,  1845, 
of  said  Court,  the  complainants  commenced  their  action  of  eject- 
ment against  one  Edward  B.  Young,  for  their  said  tract  of  land, 
the  said  Young  claiming  to  be  the  assignee  of  the  Company,  and 
the  sole  o^vner  of  the  bridge  ;  that  at  the  October  Term,  1846,  a 
verdict  was  rendered  in  their  favor,  with   the  sum  of  $1683, 
mesne  profits ;  that  pending  the  appeal  upon  said  action,  said 
Yoting,  at  the  April  Term,  1847,  filed  his  bill  in  said  Court,  charg- 
ing that  he  was  the  assignee  of  all  the  rights  and  privileges  of 
said  Company;  that  the  said  Company  had  applied  and  obtained 
the  appointment  of  appraisers ;  that  by  some  clerical  mistake  or 
otherwise,  the  order  of  the  Court  appears  upon  its  face,  to  have 
been   granted  by  the  Inferior  Court,  sitting  as  a  Court  of  Or- 
dinary ;    that   though    these  proceedings  were    irregular,  the 
Company  had  attempted  to  comply  with  the  provisions  of  its 
charter  in  good  faith ;  and  prayed  an  injunction  against  the  action 
of  ejectment,  and  to  compel  the  complainants  to  receive  the  com- 
pensation provided  by  the  charter.    Upon  a  hearing  before  his 
Honor,  Judge  Warren,  the  injunction  prayed  for  was  refused ; 
which   decision  was  excepted  to,  and  upon  a  hearing  before 
the   Supreme  Court,  reversed,  (3  Kelly,  31,)  and  the  writ  of 
injunction  granted,  so  as  to  give  the  said  Young  <'a  reasona- 
ble time  to  comply  with  the  provisions  of  the   charter  incor- 
porating the  Irwinton  Bndge  Company,  in  acquiring  the  title  to 
the  use  and  enjoyment  of  the  land  on  which  the  eastern  abut- 
ment of  the  Irwinton  bridge  is  located ;   when  such  compliance 


TALBOTTON,  JANUARY  TERM,  1849.  133 

Young  and  Calhoan  vs.  llurrison  and  Ilurrioon. 

is  m  'de,  then  said  injunction  to  be  dissolved,  reserving  to  the  de- 
fendant!) in  the  Equity  cause,  the  right  to  prosecute  their  action  of 
ejectment,  for  the  recovery  of  the  mesne  profits  only  of  their 
land,  used,  enjoyed  and  occupied  by  the  said  Company,  from  the 
time  of  such  user  and  occupation  by  said  Company  or  their  as- 
signee, up  to  the  time  the  title  of  said  Company  or  their  assignee, 
shall  be  perfected,  as  required  by  the  said  Act  of  incorporation." 

The  bill  farther  charged,  that  said  Young  has  had  the  full  bene- 
fit of  the  reasonable  time  allowed  him  in  the  decision  of  the  Su- 
preme Court,  within  which  to  comply,  some  twelve  months  hav- 
ing expired  since  said  decision,  and  that  he  has  not  yet  complied 
with  the  requisitions  of  the  charter,  or  procured  the  appointment 
of.a{)praiser8. 

The  bin  farther  charged,  that  some  time  in  the  year  184~,said 
bridge  fell  in  near  the  western  bank,  and  that  ever  since,  the  com- 
plainants  have  had  their  ferry  in  operation,  having  incurred  con- 
siderable expense  in  the  building  of  a  flat,  the  purchase  of  rope, 
and  the  preparation  of  the  road  to  and  from  the  ferry,  from  which 
ferry  they  are  receiving  annually,  a  n^tt  income  of  Si 000. 

That  since  the  decision  of  the  Supremo  Court,  the  said  Young 
has  assigned  all  his  interest  in  said  bridge  to  the  Town  Council 
of  Eufaula,  Alabama ;  and  that  said  Young,  or  said  Council,  or 
both,  are  about  finishing  the  repairs  of  said  bridge ;  and  that 
their  purpose  and  object  is  to  re-build  the  same,  and  again  tres- 
pass upon  the  lands  of  complainants,  without  complying  with  the 
decision  of  the  Supreme  Court,  or  the  provisions  of  the  charter ; 
and  that  if  let  alone,  as  soon  as  the  timbers  can  be  put  together, 
they  wiU  again  appropriate  to  themselves  the  lands  of  the  com- 
plainants. 

The  bill  further  charged,  that  said  Irwinton  Bridge  Company 
has  been  dissolved,  and  is  insolvent ;  that  they  could  never  re- 
cover anything  out  of  the  Town  Council  of  Eufaula  or  Young, 
who  is  charged  to  be  in  filing  circumstances  ;  and  that  to  sue  for 
the  daily  trespass,  would  give  rise  to  an  endless  multiplicity  of  suits. 

The  bill  ftuther  charged,  that  at  the  January  Term,  1848, 
of  the  Inferior  Court  of  said  County,  application  was  made  by 
-  Young,  for  the  appointment  of  appraisers  to  assess  the  damages  ; 
that  said  Court  decided  that  said  Young  did  not  show  such  title  in 
himself  as  to  authorize  his  application,  and  refused  to  appoint  the 
appraisers ;  that  said  Young  applied  to  Judge  Warren  for  a 
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mandamus,  to  compel  the  said  Court  to  appoint  appraisers,  and  a 
mandamus  nisi  was  granted  ;  that  said  Court  have  filed  their  re- 
turn, and  that  said  mandamus  is  still  pending  in  said  Superior 
Court. 

The  bill  prayed  that  said  Young  and  Town  Council  should  be 
enjoined  from  re-building  said  bridge  or  putting  the  same  into 
use  and  employment,  until  they  have  complied  with  the  provis- 
ions of  the  Act  of  incorporation  within  the  time  granted  by  the 
Supreme  Court,  and  have  paid  the  complainants  for  the  use  of 
their  land  and  the  injury  to  their  ferry. 

Edward  B.  Young,  by  his  answer,  admitted  the  title  in  com- 
plainants, or  one  of  them ;  that  at  the  time  of  the  purchase,  there 
was  a  ferry-landing  on  some  part  of  said  land,  although  he  insist- 
ed it  was  there  neither  by  grant  or  prescription,  by  which  alone 
it  could  be  established,  so  sb  to  enter  as  an  element  of  value  in 
said  land  ;  he  admitted  the  charter  of  the  Company  and  the  erec- 
tion of  the  bridge,  insisting  that  said  Company,  honafid^^  attempt- 
ed to  comply  with  the  provisions  of  its  charter.  The  answer 
urged  that  during  the  time  the  said  bridge  was  being  erected,  no 
effort  was  made  by  the  complainants  to  arrest  its  progress ;  it 
admitted  the  filing  of  the  bill  in  1841,  and  the  decree  thereon, 
and  prayed  that  the  same  might  be  held  as  pleaded,  as  a  judg- 
ment of  former  recovery.  Young  admitted  the  assignment  by 
the  Company  to  him,  and  insisted  that  the  same  was  bona  Jide^ 
and  for  a  valuable  consideration  ;  he  admitted  the  suit  in  eject- 
ment, the  injunction  prayed  by  him,  and  the  decision  of  the  Su- 
preme Court  thereon. 

He  admitted  that  he  had  not  procured  the  appointment  of  ap- 
praisers, but  insisted  that  it  was  from  no  laches  of  his ;  on  the 
contrary,  that  on  application  to  the  complainants,  and  failure  to 
agree  with  them,  and  on  their  refusal  to  appoint  an  appraiser,  he 
applied  to  the  Inferior  Court,  in  accordance  with  the  decision  of 
the  Supreme  Court ;  that  complainants,  by  their  counsel,  ap- 
peared and  objected  to  the  same,  and  that  said  Inferior  Court  re- 
fused to  appoint  appraisers,  on  the  ground  that  the  deed  from  the 
Irwinton  Bridge  Company  to  said  Young,  was  not  sufBciendy 
proved. 

The  answer  farther  stated,  that  on  their  refusal  to  appoint  the 
appraisers,  said  Young  applied  to  and  procured  from  the  Judge 
of  the  Superior  Court,  a  mandamus  nisi,  directed '  to  said  Infe- 
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nor  Court,  requiring  them  to  proceed  to  appoint  the  appraisers, 
or  show  cause  why  a  mandamus  absolute  should  not  isHue ;  that 
at  the  next  term  of  said  Court,  the  Inferior  Court  failed  to  make 
any  return  until  the  close  of  the  Court,  when  they  filed  an  unsat- 
iflfactory  and  insufHcient  answer,  too  late  to  bo  excepted  to  ;  and 
thai  said  mandamus  stands  continued,  and  remains  undecided. 

The  answer  farther  admits,  that  in  the  year  1847,  a  portion  of 
said  bridge  fell  in,  and  that  complainants  did  put  their  ferry 
again  in  operation,  to  which  said  Young  insists  they  had  no  right 
whatever.   He  admits  the  profits  from  the  same  are  large. 

The  answer  further  admits,  that  since  the  decision  of  the  Su- 
preme Court,  he  has  made  an  arrangement  with  the  Council  of 
Eufaula,  by  which  they  engaged  to  make  the  necessary  repairs* 
and  at  the  end  of  the  litigation,  if  it  ever  should  end,  they  agree 
to  pay  him  for  the  bridge,  the  sum  of  $4000. 

The  answer  states,  that  more  than  twelve  months  before  the 
fifing  of  said  bill,  the  said  Council  proceeded  to  repair  said  bridge , 
within  the  knowledge  of  said  complainants,  '*  and  that  said  re- 
pairs had  been  prosecuted  within  a  very  few  days  of  completion^ 
when  the  said  complainants  interposed  their  present  injunction,'' 
**  thus  making  this  valuable  and  expensive  public  improvement  (cost 
about  $30,000)  valueless  to  the  complainants,  the  defendant  and 
the  public."  The  answer  **  admits  that  it  was  and  has  been  the 
object  and  purpose  of  himself  and  the  City  authorities  of  Eufaula* 
to  rebuild  said  bridge,  and  to  use  it,  but  denies  any  intention  to 
trespass  upon  the  lands  of  complainants;"  and  **  admits,  that  if  let 
alone,  as  charged  by  the  complainants,  the  timbers  of  said  bridge 
would  have  been  put  together,  and  the  bridge  appropriated  to  the 
use  of  the  public  for  the  usual  tolls ;  and  says,  that  the  putting  of 
the  timbers  together,  "  at  a  point  near  the  middle  of  the  Chatta- 
hoochee river,  was  about  all  that  remained  to  be  done,"  when  the 
bill  was  filed. 

The  answer  admits  the  insolvency  of  the  Irwinton  Bridge  Com- 
pany, but  denies  the  insolvency  of  the  Town  Council  of  Eufaula.. 
The  answer  admits  the  embarrassed  circumstances  of  the  defend- 
ant Young,  but  urges  that  ample  security  was  given  by  him  on 
the  appeal  in  the  action  of  ejectment,  and  on  the  injunction  bondr 
given  on  his  implication  for  the  injunction  to  said  action  of  eject- 
ment The  Irwinton  Bridge  Company,  it  was  admitted,  had 
ceased  to  elect  officers  or  use  its  charter  in  any  way. 
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Tbe  answer  farther  sets  out  at  length,  certain  equitable  propo- 
sitions  made  by  the  defendant  Young,  to  the  complainants,  for 
the  opening  of  the  bridge  and  securing  the  tolls,  to  be  paid  to 
whomsoever  should  hereafter  be  determined  to  be  entitled  to 
them. 

The  defendant  insisted  that  he  was  not  about  to  take  land, 
which  he  had  been  in  possession  of  since  1839,  and  urged  many 
facts  to  show  that  the  whole  object  of  the  complainants  had  been 
to  vex,  harrass  and  defeat  the  defendant  in  the  execution  of  his 
lawful  undertaking ;  and  that  there  was  no  equitable  circumstance 
in  the  facts  qr  the  acts  of  complainants,  to  entitle  them  to  this  in- 
junction. The  answer  of  John  A.  Calhoun,  Intenjdant  of  the 
Town  of  Eufaula,  denied  all  knowledge  of  the  various  matters  in 
controversy— admitted  the  contract  between  the  Town  Council 
and  Young,  as  set  out  in  Young's  answer,  and  denied  any  inten- 
tion  to  interfere  with  the  legal  rights  of  complainants. 

Defendants,  by  their  counsel,  demurred  to  the  bill  for  want  of 
equity ;  and  upon  filing  the  answers,  moved  to  dissolve  the  in- 
junction, or  so  to  modify  it  as  to  allow  the  public  the  use  of  the 
bridge. 

The  Court  below  overruled  the  demurrer  and  the  motion  to 
dissolve  the  injunction,  which  decisions  are  now  alleged  to  be  er- 
roneous* 

H.  Holt,  for  plaintiff  in  eiTor,  submitted  a  brief,  relying  upon 
the  following  positions,  among  others  : 

1st.  The  bill  contains  no  grounds  for  equitable  interference, 
the  remedy  at  Law  being  ample. 

2d.  That  the  ferry-landing  is,  in  no  sense  of  the  term,  property. 

3d.  That  it  is  upon  a  navigable  streanit  the  right  and  title  to 
which  remains  in  the  State,  and  did  not  pass,  by  grant,  to  the 

» 

land  situate  on  its  banks. 

4th.  That  the  bill  shows  the  ferry  to  exist,  without  grant,  pre- 
scription or  license  of  any  kind  ;  and  if  it  did  exist  by  grant,  the 
Legislature  had  the  right  to  authorize  the  construction  of  the 
bridge,  which,  if  it  injures  the  proprietors  of  the  ferry,  is  "  Dam- 
num absque  injuria" 

5th.  That  the  complainants  are  entitled  to  no  relief,  while  they 
have  a  subsisting  judgment  unreversed,  for  the  damages  they  have 
miAfttmAd  bv  the  building  of  the  bridire. 
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6th.  That  a  party  cannot  proceed,  both  at  Law  and  in  Equity,  for 
the  same  cause  of  action,  and  at  the  same  time. 

7th.  That  the  plaintiffs  in  error  having  been  in  possession  since 
1839,  all  claim  of  the  complainants  is  barred  by  the  lapse  of  time, 
the  complainants  having  failed  to  make  objection  until  large 
sums  of  money  were  expended,  the  bridge  erected,  and  tolls  actu- 
ally received. 

8th.  That  the  plaintiff  in  error,  if  he  has  failed  to  comply  with 
the  provisions  of  the  charter,  has  nevertheless  acted  in  good  faith, 
and  has  been  hindered  and  delayed  at  every  step,  by  the  com- 
plainants below. 

9th.  That  the  Irwinton  Bridge  is  a  public  work,  and  the  use 
of  such  an  one  will  never  be  enjoinedt 

10th.  Cross  injunctions,  operating  to  the  waste  and  destruction 
of  property,  are  never  favored  and  will  never  be  allowed. 

11th.  Injunctions  are  never  favored,  to  the  prejudice  of  the 
public,  or  even  of  individuals,  especially  after  large  expenditure 
of  money. 

In  support  of  these  positions,  he  cited  and  commented  on  the 
following  authorities : 

Princess  Dig.  title,  Roads,  Bridges  and  Ferries,  733  to  742.  Ih. 
tide,  Chattalioochee  River,  720,  *3,  '6,  *7,  '9.  8  Cow.  Landing  vs. 
Smith  et  al.  Sup.  Ct.  146.  4  Wmdell,  Same  Case,  Ct.  of  Er.  9. 
6  Cowen,  ex  parte  Jennings,  Sup.  Ct.  iV.  Y.  518.  5  Wend.  Same 
Case,  Ct.ofEr.  423.  7  Cow.  Vanderhilt  vs.  Adams,  349.  2  Pet. 
Wilson  et  al.  vs.  Black  Bird  Marsh  Co.  245.  20  John.  R.  Hooker 
vs.  Cummins,  90.  20  John.  R.  Bradshaw  vs.  Rogers,  103,  735.  3 
Gaines*  R.  Palmer  et  al.  vs.  Mulligan  et  al.  307.  14  Ser.  Sf  R. 
Shunck  vs.  Schuylkill  Nav.  Co.  71.  14  Wend.  Bloodgood  vs.  Mo- 
hawk and  Hudson  Rail  Road  Co.  51.  9  John.  R.  Livingston  and 
Fulton  vs.  Van  Ingree  et  al.  507.  3  Paige's  Ch.  R.  Beckman  vs» 
Saratoga  Sf  Sch.  R.  Co.  45.  5  John.  Ch.  R.  Newburgh  ^  Cocke- 
ton  Turnpike  Road  vs.  Miller  et  al.  \01.  2  Stewart's  R.  Gates 
vs.  McDaniel  et  al.  211.  2  Porter's  R.  Dyer  vs.  Tuscaloosa 
Bridge  Co.  296.  Charles  River  Bridge  vs.  Warren  Bridge,  6 
Pick.  376.  7  lb.  344.  11  Pet.  420.  10  Ala.  R.  N.  S.  May.  ^ 
Council  of  City  of  Columbus  vs.  Rogers  et  al.  37.  1  John.  Ch.  R. 
Hoffman  vs.  Livingston,  211.  1  Story's  Eq.-Jur.  §94,  109,  120, 
388.  2  lb.  §885,  889.  4  Wend.  Wheelock  vs.  Young  et  al. 
VOL.  ti.  18 
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647.  Eden  on  Injun.  112,  113.  Drury  on  Injun.  190,  260.  18 
Vesey,  Birmingham  Canal  Co,  vs.  Lloyds  515.  13  lb.  Gray  vs, 
Duke  of  Northumberland,  236.     7  John.  Ch.  Jerome  vs.  Ross,  315* 

JoN£8|  Bennino  &  Jones,  for  defendants. 

H.  L.  Bennino  submitted,  among  other  points : 

1st.  Every  riparian  proprietor  above  the  ebb  and  flow  of  tide 
water,  is  entitled  to  the  land  covered  by  the  water,  to  the  middle 
thread  of  the  river.  3  Peters*  Dig.  482.  3  Kent,  411,  '12,  '17, 
'27,  '8,  '9,  432,  '3,  '4,  '7.  4  Ga.  IL  255,  '6,  '7,  265.  On  the 
Chattahoochee  this  extends  to  the  boundary  of  the  State,  "  on" 
the  western  Bank.     Prince,  151,  906. 

2d.  "  Young's"  entry  was  a  trespass,  and  is  not  protected  by 
the  former  judgment,  for  that  was  for  damages  for  "  injuries,'^ 
and  the  Company  is  insolvent  and  the  recovery  unpaid.  3  Kelly f 
40,  45. 

3d.  He  has  no  title  from  the  State,  because  the  provisions  of 
the  charter  were  not  complied  Mrith  ;  and  in  1844,  the  Irwinton 
Bridge  Company,  by  a  voluntary  dissolution,  lost  its  ability  to 
comply  ;  and  in  1847,  it  was  dissolved  by  Act  of  Legislature. 
Pam.  265.     3  Kelly,  39. 

4th.  The  Legislature  had  the  right  to  pass  this  Act,  and  re-ab- 
sorb this  franchise ;  and  if  compensation  is  to  be  made,  the  State 
must  make  it     3  Kelly,  39,  40. 

5th.  The  conditions  of  the  charter  not  having  been  complied 
with,  the  Legislature  had  the  power  to  repeal  it. 

6th.  It  was  not  necessary  that  this  failure  to  comply  should 
have  been  judicially  ascertained ;  and  if  necessary,  it  had  been 
in  fact  ascertained.     2  Kelly,  143.     3  Kelly,  40,  46. 

7th.  The  deed  to  Young  was  made  before  the  Company  ac- 
quired the  interest  they  purported  to  convey.  Pam.  1837,  p. 
141.     1  Kdly,  524. 

8th.  The  plaintiff  in  error  has  not  availed  himself  of  the  reoMii- 
able  time  allowed  by  the  decision  of  this  Court,  to  comply  with 
the  provisions  of  the  charter.  The  action  of  the  Inferior  Court 
is  no  excuse^ 

First.  Because  that  decision  was  right ;  and. 

Second.     If  wrong,  the  time  has  expired  within  which  it 
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might  be  corrected,  and  mandamus  is   not  the  proper  writ  by 
which  to  correct  it. 

9th.  Young's  entry  being  then  a  trespass,  an  injunction  was 
the  rightful  remedy,  because  it  was  impossible  to  tell  how  many 
persons  would  cross  at  a  ferry,  and  so  to  measure  the  loss  which, 
when  ascertained,  could  not  be  recovered  of  parties  insolvent  and 
beyond  the  jurisdiction  of  the  Court.  1  Kelly ,  10, 11.  2  Story's 
Eq.  §959  b.  Prince,  447.  Hatch.  681.  BeaU  vs.  Fos^s  Adm'rs, 
4  Ga.  R.  404. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  complainants  in  the  bill  charge  that  they,  for  a  long  time, 
have  been,  and  now  are,  the  proprietors  of  a  ferry  across  the 
Chattahoochee  river ;  that  the  defendants,  under  and  by  virtue  of 
an  Act  of  incorporation,  granted  by  the  Legislature  of  this  State, 
in  1837,  are  about  completing  a  toll  bridge  across  the  said  river, 
near  their  ferry,  which,  if  finished  and  put  in  operation,  will  very 
materially  injure,  if  not  entirely  destroy,  the  value  of  their  ferry. 
They  further  state,  that  they  are  the  owners  of  the  land  on  the 
east  or  Georgia  side  of  the  river,  upon  which  the  defendants 
have  placed  one  of  the  abutments  of  their  bridge.  They  further 
contend,  that  the  Act  of  the  Legislature  is  an  unauthorized  viola- 
tion of  their  private  rights ;  that  the  same  has  been  repealed  by 
that  body,  and  they  pray  an  injunction  against  the  defendants, 
prohibiting  them  from  finishing  said  bridge,  and  from  the  use  and 
enjoyment  thereof,  and  also  restraining  them  from  trespassing  on 
their  land. 

The  injunction  was  granted  by  the  Chancellor.  To  this  bill 
the  defendants  filed  their  answer,  wherein  they  rely  upon  their 
grant  from  the  State  to  erect  this  bridge,  upon  the  building  and 
repairs  of  which  they  have  already  expended  about  $30,000. 
They  further  show,  that  they  have  used  due  diligence  in  endeav- 
oring, in  good  faith,  to  comply  with  the  conditions  of  their  char- 
ter, which  they  allege  they  have  hitherto  been  prevented  from 
doing,  by  the  obstinate  refiisal  of  the  complainants  to  accept  com- 
pensation for  the  use  of  their  property,  and  the  feilure  of  the  In- 
ferior Court  of  Randolph  County,  where  the  laud  is  situated,  to 
appoint  commissioners  to  assess  the  damages  due  for  the  land  of 
complainants,  used  in  the  construction  of  the  bridge,  as  provided 
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for  by  the  Act.  They  state  also,  that  a  mandamus  is  now  pend- 
ing, to  compel  the  Court  to  appoint  appraisers  ;  wherefore,  they 
ask  that  the  injunction  may  be  dissolved,  and  they  permitted  to 
complete  the  repairs  necessary  to  the  opening  of  the  bridge  for 
the  public  use. 

Upon  a  motion  made  for  that  purpose,  the  Court  below  refused 
to  dissolve  the  injunction  ;  and  to  this  decree  this  writ  of  error  is 
prosecuted. 

I  need  hardly  remark,  that  this  cause  involves  principles  of  im- 
mense magnitude  in  its  results,  both  as  it  regards  the  interests  of 
individuals  and  the  rights  of  the  public.  I  have  not  pretended  to 
recapitulate  all  the  facts  presented  by  the  record,  nor  shall  I  at- 
tempt to  discuss,  in  detail,  the  numerous  questions  involved  in 
this  litigation.  Mine  shall  be  the  task  of  performing,  as  best  I 
may,  the  less  ambitious,  though  perhaps  not  less  acceptable 
service  of  discussing  a  few  of  the  more  prominent  features  of  this 
case.  Our  judgment  upon  these,  must  have  a  controlling  influ- 
ence upon  the  rights  of  the  parties,  as  well  as  the  means  of-  re- 
dress allowed  them  by  law. 

1st.  What,  then,  are  the  rights  of  the  Messrs.  Harrisons  in  the 
ferry,  which  it  is  alleged,  have  beei>  infringed  by  the  charter 
granted  to  the  Irwin  ton  Bridge  Company  1  They  set  up  none  in 
their  bill,  by  grant  from  the  State  or  otherwise.  It  is  claimed  by 
counsel  in  the  argument,  as  an  incident  to  their  ownership  of 
the  land  on  this  Bank  of  the  Chattahoochee  river,  and  for  which 
they  hold  a  deed  of  conveyance*  from  the  State.  It  is  insisted, 
that  inasmuch  as  they  purchased  &om  the  State,  they  had  a  right 
to  believe  that  this  privilege  was  appurtenant  to  their  deed,  and 
that  they  would  be  protected  without  molestation  or  disturbance, 
in  its  enjoyment ;  that  it  is  inseparable  from  their  title  to  the 
property ;  or,  to  state  the  proposition  with  more  technical  pre- 
cision, and  with  greater  force  for  the  complainants,  that  inas- 
much as  the  sovereign,  as  the  owner  of  the  land,  possesses  the 
power  of  transporting  persons,  his  grant  in  such  cases  will  com- 
municate the  whole  franchise.  They  insist,  moreover,  that  it  is 
the  height  of  injustice  and  tyranny,  for  the  Legislature  to  pass  an 
Act  in  direct  opposition  to  their  own  deed,  and  which  so  depre- 
ciates the  value  of  their  ferry,  that  it  is  not  worth  continuing. 

Are  these  claims  well  founded  1  It  iscnot  necessary  to  go  ex- 
tensively into  the  doctrine  of  riparian  rights.    Rivers  are  of  three 
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kinds  :  Ist.  Such  as  are  wholly  and  absolutely  private  property. 
2d.  Such  as  are  private  property,  subject  to  the  servitude  of  the 
public  intercut,  by  a  passage  upon  them.  The  distinguishinfi^ 
test  between  these  two  is,  whether  they  are  susceptible  or  not  of 
use  for  a  common  passage.  3d.  Rivers  where  the  tide  ebbs  and 
flows,  which  are  called  arms  of  the  sea.  People  rs.  Piatt,  17 
Johns,  211.  Hooker  vs,  CumminSj  20  Johits.  90.  4  Burry  2164, 
per  Ld,  Mansfield.  It  is  not  pretended  that  the  Chattahoochee  is 
at  this  point  a  navigable  river,  where  the  tide  ebbs  and  flows  ; 
such  is  notoriously  not  the  fact ;  it  belongs  to  the  second  class  or 
division  in  the  foregoing  enumeration.  Now,  it  is  well  settled  in 
England,  and  the  doctrine  is  pretty  uniform  in  this  country,  that 
the  proprietor  of  the  land  on  the  margin,  owns  the  bed  over 
which  the  river  passes ;  and  though  it  be  nominally  and  in  terras, 
bounded  on  the  margin,  it  extends,  by  construction  of  law,  to  the 
middle  of  the  stream.  In  this  case,  it  reaches  to  the  opposite 
bank,  that  being  the  western  boundary  of  the  State.  The  public 
right  is  one  of  passage,  and  nothing  more,  as  in  a  common  high- 
way ;  it  is  called  in  the  books  an  easement,  and  the  proprietor  of 
the  adjoining  land  has  the  right  to  use  the  land  and  water  of  the 
river,  in  any  way  not  inconsistent  with  this  easement. 

[1.]  Has  the  riparian  proprietor  the  right  of  ferry  ]  This  point 
is  thus  clearly  stated  by  Sir  Mattheio  Hale,  in  his  treatise  De  Jure 
Maris  :  "  The  King,  by  ancient  right  of  prerogative,  hath  had  a 
certain  interest  in  many  fresh  rivers,  even  where  the  sea  doth  not 
flow  or  re-flow,  as  well  as  in  the  salt  or  arms  of  the  sea ;  and 
these  are  those  which  follow  :  1st.  A  right  o£ franchise  or  privi- 
lege^ that  no  man  may  set  up  a  common  ferry,  for  all  passengers, 
without  a  prescription,  time  out  of  mind,  or  a  charter  from  the 
King.  He  (the  ovmer)  may  make  a  ferry  for  his  own  use,  or  the 
use  of  his  family,  but  not  for  the  common  use  of  all  the  King's 
sabjecta,  passing  that  way ;  because  it  doth  in  consequence  tend 
to  a  common  charge,  and  is  become  a  thing  of  public  interest  or 
use,  and  every  man,  for  his  passage,  pays  a  toll  which  is  a  com- 
mon charge,  and  every  ferry  ought  to  be  under  a  public  regula- 
tion ;  that  is,  that  it  give  attendance  at  due  time,  keep  a  boat  in 
due  order  and  take  but  reasonable  toll ;  for  if  he  (the  ferryman) 
fail  in  these,  he  is  finable.  Hence  it  is,  that  if  a  common  bridge 
be  broken,  whereby  there  is  no  passage,  but  by  a  boat  or  ferry,  it 
hath  been  anciently  practised  in  the  Exchequer,  to  compel  that 
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ferryman  that  ferries  over  people  for  profit,  without  charter  from 
the  King,  or  a  lawful  prescription,  to  account  for  the  benefit 
above,  his  reasonable  pains  and  charge." 

I  need  not  repeat  here  the  extravagant  eulogium  pronounced 
by  Mr.  Wirt,  on  this  great  Judge,  on  the  trial  of  Burr :  that, 
•**  with  a  mind  beaming  with  the  eiTulgence  of  noonday,  he  sat  on 
the  bench,  like  a  descended  god  1"  But  I  will  say,  what  is  well 
known  to  jurists,  that  in  England,  this  work,  from  which  the 
above  principle  is  extracted,  is  considered  as  conclusive  upon  any 
question  relating  to  the  rights  of  Sovereign  or  subject,  either  in 
the  sea,  arms  of  the  sea,  or  public  or  private  streams  of  water ;  and 
that  its  authority  has  been  repeatedly  recognized  in  this  country. 
2  N,  H.  R.  369,  371.  1  Randolph,  417,  420.  1  Hoisted,  1,  74. 
2  Conn.  R.  N.  S.  481,  '3,  '4.     3  Cain.  R.  307,  315,  318. 

This,  then,  is  the  Common  Law  principle,  and  it  is  obligatory 
upon  us,  unless  contrary  to  the  constitution,  laws  or  form  of 
government  established  in  this  State. 

Before  proceeding  to  the  examination  of  our  own  legislation 
respecting  ferries,  it  may  be  well  to  advert,  for  a  moment,  to  the 
views  entertained  by  some  of  our  sister  States  upon  thi^  subject. 

In  Lansing  vs.  Smith,  (4  Wend.  21,)  Chancellor  Waltoorthj  as 
the  mouth-piece  of  the  Court  of  Errors  of  New  York,  held  this 
language :  **  So  long  as  the  constituted  authorities  of  the  State  did 
not  think  proper  to  interfere,  persons  navigating  the  river  might 
come  to  the  wharf,  subject  to  the  payment  of  such  wharfage  as 
the  State  allowed  the  owner  to  take.  But  even  the  taking  of  a 
common  wharfage  or  toll  at  a  ferry,  is  a  franchise  subject  to  the 
control  and  regulation  of  the  Legislature,  and  cannot  be  lawfuQy 
exercised  without  their  permission.''*  Citing,  Hale,  De  Jure  Maris, 
Morgan! s  Ca^e,  de  portihus  Maris,  51.  4  Com.  Dig.  tit.  Piscary, 
B.  VanderhUt  vs.  Adam^,  7  Cowen,  349.  Wilson  vs.  The  Black 
Bird  Creek  Marsh  Co.  2  Peters,  245, 

In  AUen  vs.  Famsworth,  (5  Yerg.  190,)  the  Supreme  Court  of 
Tennessee  say  :  **  There  is  no  doubt  but  that  the  State  has  the 
right  to  establish  ferries,  whenever  the  Legislature  may  deem 
them  necessary  for  the  easement  of  its  citizens.  This  right  of 
eminmit  domain,  by  which  the  State  is  authorized  to  take  private 
property  for  public  use,  whenever  the  necessity  of  the  country  re- 
quires it,  is  necessarily  inherent  in  every  government.  It  would 
follow,  from  the  existence  of  this  right,  that  a  ferry  might  be  es- 
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tablished,  and  a  keeper,  who  is  a  servant  of  the  public,  might  be 
appointed,  without  any  regard  to  his  ownership  of  the  land,  should 
the  Legislature  so  direct." 

In  D}/er  vs.  The  Tuscaloosa  Bridge  Co,  (2  Porter^  296,)  the  Su- 
preme Court  of  Alabama  went  far  beyond  the  doctrine  con- 
tended forby  counsel  for  the  defendants  below,  and  maintained  that 
the  keeper  of  a  ferry  opposite  a  town,  underlicenscfrom  the  Couti' 
ty  Court,  keeps  it  subject  to  the  public  convenience  ;  and  the  erection 
of  a  toll  bridge  near  such  Jerry,  by  a  Company,  under  charter  from 
the  Legislature,  is  not  a  viol-ation  of  the  vested  rights  of  such  ferry  ^ 
man  ;  and  that  the  principle  that  private  property  cannot  be 
subjected  to  public  use,  without  adequate  compensation,  does  not 
apply  to  alleged  losses  sustained  by  the  owner  of  the  ferry,  over 
a  public  water  course  opposite  a  town,  and  who  holds  the  same  un^ 
der  grant  from  the  County  Courts  by  reason  of  the  erection  near  it 
of  a  toll  bridge,  under  a  charter  granted  by  the  Legislature. 

Mr.  Justice  Hitchcock,  in  delivering  the  opinion  of  the  Courts 
said:  "  The  Court  has  not,  in  the  view  which  it  takes  of  com- 
plainant's rights  in  this  case,  found  anything  in  the  law  com- 
plained of,  which  authorizes  its  interference.  The  laying  off, 
regulating  and  keeping  in  repair,  roads,  highways,  bridges  and 
ferries,  for  the  public  use  and  convenience  of  the  citizens,  is  an 
exercise  of  the  supreme  authority  of  the  State,  coeval  with  the 
institution  of  civil  society,  and  indispensible  to  the  free  exercise 
of  social  and  commercial  intercourse ;  and  as  soon  as  men  cease 
to  roam  abroad  as  savages,  and  lands  become  appropriated  to 
private  use,  the  reservation  for  public  accommodation,  of  a  suffi- 
ciency for  these  purposes,  is  necessarily  implied,  and  the  mode 
of  regulating  its  use,  is  necessarily  vested  in  the  State.  It  is  a 
part  of  the  eminent  domain,  and  as  such,  is  treated  by  all  writers 
on  public  law."  Citing,  Vattel,  liber  1,  ch,  20,  §249.  Bynker- 
shock,  lib,  2,  ch.  15.  Domat,  lib.  1,  tit.  8,  §1.  He  adds:  "It 
is  upon  this  principle  that  roads  are  laid  out,  and  that  the  citizens 
are  compelled  to  contribute,  either  in  money  or  labor,  to  keep 
them  in  repair." 

So  much  for  the  adjudication  of  other  Courts,  respecting  this 
franchiBe.  We  will  now  advert  to  our  own  legislation ;  and  it 
will  be  found  that  the  people,  through  the  General  Assembly^ 
have  always  claimed  the  right  to  control  the  exercise  of  this  priv- 
ilege. 
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The  Legislature,  in  1805,  passed  an  Act  authorizing  the  Infe- 
rior Courts  in  each  County  within  this  State,  to  establish  ferries 
and  bridges,  and  such  rates  for  crossing  thereat,  as  to  thera  should 
seem  reasonable  ;  retaining  neverthelcM,  the  power,  at  all  times,  of 
making  mch  alterations  in  the  establishments  made  by  the  Justices 
of  the  Inferior  Courts,  as  to  them  may  seem  proper.     Prince,  734. 

The  decisions  show  that  they  have  this  right,  without  this  re- 
servation ;  that  the  grant  of  a  feny  over  a  public  water-course,  is 
a  license  merely  for  the  convenience  of  the  commujiity,  and  not 
such  a  contract  as  cannot  be  interfered  with  5  that  whenever  the 
public  require  greater  facilities,  they  should  be  afforded;  and 
that  if  the  profits  of  former  establishments  are  thereby  lessened^ 
they  have  no  legal  cause  of  complaint. 

And  if  this  be  true,  how  much  more  have  they  the  power, 
when  it  has  been  expressly  retained  by  Statute  ?  Even  had  the 
Harrisons  started  this  ferry  under  authority  of  law,  and  they  claim 
none  such,  still  they  would  have  exercised  the  pri\'ilege,  subject 
to  the  general  law,  and  must  abide  the  consequences.  Surely, 
by  erecting  a  pourpresture,  in  the  old  language  of  the  law,  attempt- 
ing to  make  that  private  which  ought  to  be  public,  they  camiot 
relieve  themselves  from  the  reservation  in  the  Statute,  to  which 
they  would  have  been  amenable  had  they  proceeded  lawfully. 

In  1818,  the  same  law  was  re-enacted  in  substance,  with  the 
additional  provision,  that  wherever  a  ferry  was  established,  it 
was  made  the  duty  of  the  Inferior  Court,  to  cause  every  ferry 
owner  to  give  bond  and  sufficient  security,  in  such  sum  as  they 
may  think  proper,  conditioned  for  their  keeping  in  repair,  a  good 
and  sufficient  ilat,  and  attendance.     Prince,  740. 

To  prove  conclusively  that  the  people,  collectively,  have  retained 
this  prerogative,  and  claimed,  at  all  times,  to  control  its  exercise 
in  the  hands  of  the  citizen,  the  Legislature,  in  1820,  passed  a 
law  to  regulate  the  toll  on  Jersey  wagons,  in  certain  cases, 
throughout  the  State.  Prince,  741.  And  again,  in  1825,  consid- 
ering ferrymen  as  public  servants,  they  exempted  them,  by  law, 
from  performing  militia  duty  in  time  of  peace.     U.  741. 

The  right,  then,  to  receive  compensation  from  travelers  and 
others,  for  their  transportation  across  a  river,  on  a  public  high* 
way  is,  both  at  Common  Law  and  by  Statute,  a  public  franchise ; 
and  from  its  nature  it  ought  so  to  be  ;  for  no  greater  evil  could 
well  be  imagined  than  the  unrestrained  power,  on  the  pait  of  in* 
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dividuals,  to  exact  from  tlie  traveler*  who  cannot  brook  delay » 
nor  stipulate  for  terms,  whatever  cupidity  might  exact. 

[2.]  Our  conclusion,  therefore,  is,  that  upon  the  ground  of  indi- 
vidual right,  and  without  grant  from  the  public,  the  complainants 
had  no  vested  right  to  teep  a  ferry  or  transport  persons  or  effects 
for  pay  over  the  Chattahoochee  river  ;  and  that  even  had 
this  ferry  been  established  by  authority  of  law,  unless  it  was 
founded  on  valuable  consideration,  and  necessarily  exclusive  in 
its  nature,  the  individual  right  in  this,  as  in  all  similar  cases, 
would  be  held  subject  to  the  supreme  and  paramount  right  of  the 
community. 

Before  dismissing  this  subject,  I  avail  myself  gladly  of  the  oc- 
casion, to  return  my  sincere  thanks  to  the  able  counsel  for  the 
plaintiff  in  error,  for  the  very  thorough  and  satisfactory  argument 
which  he  submitted  upon  this  branch  of  the  case. 

[3.]  2d.  It  is  contended  that  the  Legislature  have  ndt  only 
wrongfully  destroyed  the  value  of  complainants'  ferry,  but  that 
they  have  also  wrongfully  authorized  the  taking  of  their  land  for 
the  eastern  abutment  of  the  bridge. 

By  the  6th  section  of  the  Act  of  Incorporation,  it  is  provided, 

"  That  the  Board  of  Directors  shall  have  power  to  select  and 

take,  or  receive  as  a  donation,  such  parcel  or  parcels  of  lands  as 

they  may  deem  necessaiy  for  the  construction,  convenience  and 

protection  of  the  said  bridge  and  its  abutments,  piers,  pillars  or  any 

thing  in  any  wise  belonging  to  or  necessarily  connected  with  the 

construction  and  protection  of  the  said  bridge ;  and  in  case  of 

disagreement  between  the  owner  or  owners  of  said  land,  and  the 

said  Board  of  Directors,  in  regard  to  the  damages  or  price  of  any 

part  o£  such  land,  it  may  and  shall  be  lawful  for  such  Board  of 

Directors  to  appoint  one  disinterested  freeholder,  and  for  the 

owner  or  owners  to  appoint  another  disinterested  freeholder,  as 

appraisers,  and  the  Justices  of  the  Inferior  Court  of  Randolph 

County,  shall  appoint  another  disinterested  freeholder;  but  if 

each  owner  or  owners  shall  decline  to  appoint  an  appraiser,  then 

two  appraisers  shall  be  appointed  by  the  said  Inferior  Court ;  all 

of  whom  shall  be  sworn  by  an  officer  authorized  to  administer 

an  oath,  to  make  amd  return  to  said  Court  a  just  and  impartial 

valuation  of  the*  damages  or  value  of  the  land  thus  required  by 

the  said  corporation,  and  their  demand^  (meaning,  I  apprehend, 

award t)  shall  be  in  writing  and  signed  at  least  by  a  majority  of 
VOL.  t\.         19 
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fiaid  appraisers,  which  shall  be  held  and  taken  as  a  judgment  far 
the  amount  against  the  said  corporation,  and  shall  be  enforced  by 
an  execution  from  the  said  Inferior  Court ;  and  the  plat  of  the 
said  land,  with  the  award,  shall  be  recorded  in  the  said  County 
of  Randolph,  in  the  same  manner  that  deeds  are,  and  shall  vest  the 
right  of  the  fee  simple  to  the  said  piece  or  parcel  of  land  in  the 
said  corporation,  so  soon  as  the  valuation  thereof  shall  be  made 
as  aforesaid,  and  paid  for,  or  wheQ  the  money  may  have  been  ten* 
dered  and  refused  :  Provided^  if  either  party  shall  think  proper, 
he,  she  or  they  may  appeal  to  the  Superior  Court  of  said  County, 
and  have  the  damages  ascertained  by  the  verdict  of  a  Special 
Jury,  and  their  decision  shall  be  final/'  Laws  <^  Georgia,  1837, 
p.  141. 

[4.]  It  is  conceded  that  by  the  Common  Law,  as  well  as  by  the 
Constitution  of  the  United  States,  private  property  cannot  be  ta- 
ken for  public  use,  without  just  compensation.  We  see  nothing 
in  this  Act  which  conflicts  with  this  principle^  lUete,  as  much 
ground  as  may  be  necessary  for  the  bridge,  is  condemned  and  au- 
thorized to  be  seized  for  that  purpose ;  but  before  it  can  be  ta- 
ken and  permanently  appropriated,  a  Jury,  if  demanded,  are  to 
assess  the  damages,  which  most  be  paid  before  the  ground  can 
be  used. 

We  might  content  ourselves  here,  by  suggesting  that  when  this 
Court  was  organized,  the  question,  as  to  the  power  of  the  Legis* 
lature  to  condemn  so  much  land  as  was  necessary  for  the  construc- 
tion of  bridges,  ferries,  canals,  rail  roads  and  other  public  hi^- 
ways,  by  making  or  tendering  adequate  compensation  to  the  party 
aggrieved,  was  no  longer  open ;  it  was  res  adjudicata  all  over  the 
civilized  world ;  it  was  settled  by  the  Courts  of  Great  Britain,  of 
the  Federal  and  State  Governments  throughout  the  American 
Union,  and  irreversibly  fixed  by  four  or  five  hundred  miles  of 
rail  road  spanning  our  State  in  every  direction,  and  conferring 
incalculable  benefits  upon  our  people. 

*  But  I  am  not  willing  to  ensconce  myself  behind  my  predecesr 
SOTS,  the  pioneer  generation  in  these  great  enterprizes. 

To  listen  to  the  fervid  and  impassioned  eloquence  of  counsel« 
one  would  conclude,  that  instead  of  its  beings  a  tegitimate  exar* 
cise  of  power,  it  was  a  gross  and  palpable  usurpation  by  the 
Courts  and  the  Legislature ;  one  too,  calculated  to  rob  the  people 
of  their  Uberties,  to  plunder  their  property,  to  break  down  all 
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the  barriers  around  their  rights ;  in  short/  to  make  them  vassals 
Id  power  and  slaves  to  wealth  ! 

It  would  seem  to  be  strange  and  unaccountable,  that  a  despot- 
ism so  desolating,  a  power  so  monstrous  and  revolting,  should 
not  have  encountered  a  more  formidable  opposition.  The  people 
must  be  miserably  tame  or  stupid,  or  else  (what  we  suspect  to  be 
true,}  this  picture  is  overwrought,  too  highly  colored.  Any  other 
conclusion  would  be  a  libel  on  the  past  history  and  patriotism  of 
the  country. 

No  one,  I  believe,  denies  to  the  State  the  right  to  construct  a 
public  road  any  where  and  in  any  way  that  it  may  think  proper. 
It  has  >>een  exercised  repeatedly  and  time  immemorially,  and 
without  complaint.  This,  at  least,  is  one  of  the  cases,  I  believe, 
where  all  agree  that  individual  right  must  yield  to  the  public 
good.  It  is  decided  in  2  Bay's  S,  C.  R.  38,  that  the  Legisla* 
ture  of  the  country  is  vested  with  the  power  to  pass  laws  for  lay- 
ing off  roads  and  highways  in  any  part  of  the  State,  and  to  appoint 
commissioners  to  see  them  kept  in  repair,  whenever  they  may 
think  convenient  and  proper,  vntTumt  any  compensatum  to  the  own^ 
fTM  cf  ike  land  through  which  they  run.  This,  the  Court  say,  is  a 
part  of  the  lex  terra f  a  condition  attached  to  all  freeholders,  and 
vHiiich  existed  before  Magna  Charta. 

And  it  seems  to  have  been  overlooked,  that  we  have  a  law  in 
Georgia,  passed  50  years  since,  and  universally  acquiesced  in,  and 
which  asserts  the  identical  principle  which  is  now  so  strenuously 
resisted,  viz :  that  although  a  citizen  may  hold  a  grant  in  his 
pocket  to  his  land,  yet  a  public  road  may  be  laid  out  through  it, 
and  if  the  owner  feels  aggrieved,  he  shall  submit  to  the  arbitra- 
ment and  award  of  a  Jury  of  his  country,  the  question  of  injury. 
Prmccr  \*t  ed,  p,  399.  Every  public  highway  and  bridge  in  the 
State  has  been  constructed,  and  for  thirty-five  yecLrs  from  1799, 
to  the  date  of  the  Act,  incorporating  the  first  rail  road  without 
complaint,  upon  this  principle. 

[5.]  Shall  it  be  said  that  these  were  public  roads,  atid  laid  out 
for  the  general  welfare  ?  I  ask,  who  is  to  be  the  judge  of  what 
is  or  is  not  for  the  public  use,  but  the  people  themselves,  speak- 
Ang^  dirough  their  representatives,  simply  because  it  is  inconve- 
nient, if  not  impracticable,  for  them  to  assemble  in  mass  and  de- 
cide these  matters  1  To  make  a  thing  of  public  use,  it  need  not, 
I  apprehend,  be  used  as  a  public  common ;  nor  must  it  be  in  the 
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contiiiued  occupancy  of  the  agentsof  the  Goverament.   Suppose  all 
Georgia  were  congregated  together,  and  it  should  be  determined 
that  the  public  good  made  it  expedient  and  highly  advantageous, 
to  erect  every  public  work  which  now  exists,  and  which  gives  us 
such  a  proud  pre-eminence  among  our  Southern  sisters,  who 
doubts  the  power  of  the  people  to  construct  these  rail  roads,  ca- 
nals and  bridges,  and  to  seize  and  appropriate  private  property 
for  that  purpose,  allowing  to  the  owner,  if  his  injury  exceeded 
his  share  of  the  common  advantage,  to  be  compensated  by  a  Jury  ? 
If  the  State  could  do  this  directly,  what  is  there  to  prevent  it  be- 
ing done  by  contract  ?     Would  it  be  constitutional  to  call  out  the 
people,  with  their  slaves,  axes,  mattocks  and  shovels,  to  build  a 
rail  road,  or  to  tax  them,  as  has  been  done  in  this  State  and  every 
other,  at  the  rate  of  $15,000  to  $20,000  a  mile  for  that  object,  and 
take  and  appropriate  the  citizens'  land  for  its  use  ?     If  so,  why  is 
it  unconstitutional  to  grant  a  charter  to  a  Company  to  have  this 
done  at  such  an  immense  saving  of  burdens, .  personal  and  pecu- 
niary 1     Suppose  it  were  submitted  to  a  popular  vote,  to  deter- 
mine whether  our  Western  &  Atlantic  Rail  Road,  now  in  a 
course  of  completion,  should  have  been  built  by  a  private  Com- 
pany, charging  moderate  faro  and  freights,  as  were  the  Georgia, 
Centra],  and  Macon  &  Western  Rail  Roads,  or  by  taxes  or  per- 
sonal labor  1     Would  they  hesitate  to  choose  the  corporation  sys- 
tem ?    To  doubt  it,  would  be  a  gross  reflection  upon  their  intelli- 
gence. 

Kthe  people  may  lawfully  exercise  the  right,  they  may  trans- 
fer it  A  few  years  since,  our  people  were  taxed  to  buy  negroes 
to  work  on  the  public  road§,  and  agents  were  employed  and  paid 
to  superintend  them.  Nobody  questioned  this  exercise  of  power. 
The  community  are  entitled  to  the  best  roads.  If  it  is  cheaper 
to  get  others  to  construct  them,  than  to  do  it  themselves,  where  is 
the  mischief?  It  is  only  employing  the  best  instrumentality,  for 
accomplishing  the  great  system  of  internal  improvement  demand- 
ed by  the  age,  and  still  more  by  the  inexhaustible  resources  teem- 
ing in  every  portion  of  our  State,  and  which  need  only  the  proper 
encouragement  for  their  development ;  resources,  in  comparison 
with  which,  all  the  gold  of  California  is  but  dross ;  and  which  lay 
buried  in  the  bowels  of  the  earth,  or  rotting  on  its  surface  for 
half  a  century,  for  want  of  the  necessary  facilities  to  make  them 
available ! 
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Civilization  must  advance  ;  the  improvements  of  society,  diffu- 
fiing  plenty  and  prosperity,  knowledge  and  refinement  and  mo- 
rality all  around,  must  not,  cannot  be  restrained ;  public  opinion 
has  willed  it,  decreed  it,  and  there  is  no  higher  power  to  which 
to  appeal —  Vox  popult,  vox  Dei. 

I  cannot  forego  the  pleasure  of  transcribing  here,  the  eloquent 
and  appropriate  remarks  of  the  late  Chief  Justice  Lipscomb,  upon 
this  subject :  **  Within  the  last  three  or  four  years,  numerous  char- 
ters, containing  provisions  for  condemning  private  property,  have 
been  granted  to  Rail  Road  and  Canal  Companies;  and  although 
it  is  not  contended  that  error  sanctions  error,  we  sl^ould  be  well 
convinced  that  those  States  have  erred,  before  we  ar«  at  liberty 
to  discard  the  force  of  the  argument,  deduced  from  the  fact,  that 
such  power  has  been  exercised  by  those  intelligent  and  patriotic 
Legislative  bodies,  and  that  this  power  has  never  been  judicially 
impugned.  Reference  to  the  time  when  these  charters  were 
granted,  gives  additional  weight  to  the  argument ;  for  if  there 
ever  was  a  time  when  the  powers  of  Government  were  diligently 
and  critically  investigated,  it  is  the  period  of  the  enactment  of 
those  charters.  It  is  a  truth  that  will  not  be  controverted,  that 
the  whole  histoiy  of  the  past  ages,  presents  no  period  of  time 
when  the  powers  of  Government  have  been  subjected  to  as  jealous 
and  severe  scrutiny,  as  the  age  in  which  we  live.  The  people 
know  and  justly  appreciate,  not  only  their  rights,  but  their  own 
power,  and  they  are  too  vigilant  to  permit  them  to  be  abridged 
by  their  rulers.  Virginia,  the  mother  of  Washington,  Henry, 
Pendleton,  Wythe  and  Jefferson,  and  a  host  of  other  departed 
apostles  of  liberty,  over  whose  names  and  memory,  '  time  shall 
achieve  no  conquest' — Virginia,  always  on  the  watchtower  and 
ready  to  cry  aloud  and  give  the  alarm,  at  the  slightest  encroach- 
ment on  personal  liberty  and  private  right — she,  too,  has,  within 
the  last  two  years,  (1832,)  granted  several  charters  to  Rail  Road 
Companies,  containing  precisely  the  same  provisions.  And  is 
Alabama  alone  to  be  arrested  from  indulging  the  public  spirit  of 
her  citizens,  and  marching  hand  in  hand  with  her  sister  States,  in 
the  great  work  of  internal  improvement,  by  a  conscientious  jeal- 
ousy of  Federal  interference,  on  the  one  hand,  and  an  inability  to 
give  efficiency  to  the  efforts  of  public-spirited  individuals  in  the 
cause,  on  the  other  ?  The  grant  to  the  corporation  was  intended  to 
he  a  public  benefit.   The  prosperity  of  the  stockholders  is  insepara- 
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ble  from  that  of  tho  commimity.  By  adding  to  the  conveniencep 
wealth  and  general  prosperity  of  the  people  alone,  can  the  stock 
be  made  profitable.  It  only  remains  for  me  to  inquire,  if  a  suffi- 
cient provision  has  been  made  to  secure  to  the  owner  a  just  com- 
pensation  for  his  property,  to  be  ascertained  according  to  the  due 
course  of  law."     2  Stewart's  R.  213. 

When  this  case  was  up  before,  the  Court  admitted  that  the 
Company  had  the  right  to  enter  upon  the  land  of  the  complain- 
ants, and  to  make  the  necessary  surveys,  and  to  take  all  other  pre- 
liminary steps  for  locating  the  eastern  abutment  of  the  bridge ; 
but  denied  to  them  the  right  to  appropriate  the  private  property 
of  the  complainants  to  their  permanent  and  exclusive  use,  until 
just  compensation  had  been  made  or  tendered,  in  terms  of  the 
charter.  3  Kelly,  45.  The  same  doctrine  is  re-affiimed  in  Mor- 
ris vs.  the  Mactm  and  Western  R,  R,  Co.  lb,  338.  We  are  not 
disposed  to  go  now  beyond  this.  Where  property  is  appropri- 
ated by  the  Government  in  time  of  war,  for  provisioning  armies, 
supplying  the  means  of  transportation,  destroying  all  the  means 
of  subsistence  to  arrest  the  progress  of  an  invading  foe;  in  these 
and  all  other  cases  of  like  necessity,  private  property  is  subjected 
to  the  public  use,  before  compensation  is  or  can  be  made.  To 
require  this  as  a  condition  precedent  would  render  the  right  itself 
nugatory.  Indeed,  where  the  State  is  the  debtor  of  the  citizen, 
the  public  &ith  is  the  only  guarantee  which  the  owner  needs  or 
can  ask.  Nor  can  the  Courts  presume  any  thing  to  the  contrary. 
But  when  the  equivalent  is  to  be  made  by  a  private  person  or 
corporation,  compensation  should  be  made  or  tendered  before 
the  party  will  be  allowed  to  take  exclusive  occupaney  of  the 
property. 

In  this  case,  that  has  not  been  done,  although,  as  we  feel  war- 
ranted firom  the  evidence  disclosed  in  the  record  before  ub,  it  has 
beeu  attempted  in  good  fiedth.  We  cannot,  therefore,  direct  the 
injunction  to  be  dissolved.  We  wiUt  however,  under  the  &ctB 
and  drcumstances*  grant  forther  time  to  enable  the  Company  to 
comply  vntii  their  charter,  and  in  the  meanwhile  pass  such  oir- 
der  as  will  protect  the  property  firom  decay,  and  gi^w  to  the  pub- 
lic the  use  and  enjoyment,  leaving  the  fond  arising  firom  the  tolls, 
in  the  hands  of  the  Chancellor,  to  be  paid  oyer  to  the  rightfhl 
owner,  whenever  the  conditions  of  the  charter  are  performed^ 

3d.  It  is  contended  that  the  Irwinton  Bridge  Company  has  beoA 
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dissolved  by  the  Legislature,  and  tliat,  therefore,  they  have  no 
rights  to  be  protected  in  this  or  any  other  Court. 

Two  Acts  were  passed  by  the  last  Legislature  in  reference  to 
this  corporation.  One  bears  date  the  2Sth  of  December,  1847, 
and  directs  His  Excellency,  the  Governor,  to  cause  judicial  pro- 
ceedings to  be  instituted,  in  the  Superior  Court  of  the  County 
of  Randolph,  for  the  purpose  of  forfeiting  the  charter  granted  to 
this  Company  in  1837.  The  other  is  dated  on  the  29th  of  the 
same  month,  one  day  thereafter,  and  declares  the  Act  of  1837, 
incorporating  the*  Company,  to  be  repealed,  upon  the  ground  that 
certain  conditions  were  therein  prescribed,  upon  compliance  with 
which  depended  the  privileges  therein  granted ;  that  ten  years 
had  ahready  elapsed,  and  that  the  terms  of  the  charter  had  not 
been  performed,  to  the  great  injury  of  James  and  Samuel  Harri- 
son, upon  whose  land  the  eastern  abutment  of  said  bridge  rests* 

With  the  first  of  these  Acts,  the  Court  at  present  have  nothing 
to  do.  It  is  merely  directory  in  its  character,  and  we  are  bound 
to  suppose  that  the  duty  which  it  enjoins  will  bo  properly  and 
legally  discharged. 

Is  the  Act  of  repeal  valid  and  obligatory  upon  this  Court?  To 
investigate  the  constitutionality  of  an  Act  of  the  co-ordinate 
branches  of  the  Government,  is  always  a  delicate  and  painful 
duty.  But  when  the  rights  of  individuals  are  concerned — frights 
recognized  and  secured^  by  a  judgment  of  the  highest  judica- 
tory of  the  State,  and  the  question  is  thus  distinctly  presented — ^we 
cannot  falter.  Upon  the  faithM  discharge  of  duty  by  the  Judici- 
ary depend,  in  no  small  degree,  the  integrity  and  duration  of 
Government  itsel£ 

No  Court  in  this  Union  has  gone  farther,  I  might  in  truth  sayi 
so  far,  as  this  tribunal,  in  maintaining  the  just  constitutional  rights 
of  the  law-making  power.  See  Flint  River  Steamboat  Company 
V9,  Foster^  5  Georgia  Reports,  194.  If,  however,  it  should  be 
firand  that  the  law  in  question  is  not  sustained  by  the  Constitu- 
tion, we  are  bound  to  pronounce  it  void.  For  myself,  I  can  de- 
clare, with  the  utmost  sincerity,  that  the  Acts  of  the  last  Legisla- 
ture, bey<H]d  any  since  1799,  command  my  most  cordial  and  un- 
qualified admiration.  But  the  Act  under  consideration  bears 
upon  its  fiice  the  evidence  of  haste  and  inconsideration.  After 
having  directed  the  Governor  to  cause  proceedings  to  be  institu- 
ted, with  a  view  to  fbrfiait  the  charter,  why  the  very  next  day  at- 
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tempt  to  forestall  these  proceedings  by  declaring  the  charter 
already  forfeited? 

Again,  the  Act  assumes  that  ten  years  have  already  elapsed, 
and  that  the  conditions  of  the  charter  have  not  been  complied 
with,  and  for  this  reason,  the  privileges  which  it  confers  are  re- 
called.  And  it  is  stated  in  the  argument,  that  this  assumption  is 
based  upon  the  former  judgment  of  this  Court  in  this  case.  If  so, 
I  regret  to  say  that  the  whole  tenor  of  that  decision  was  alto- 
gether misconceived.  It  is  certainly  true,  that  it  admits  the  fact 
that  the  terms  of  the  charter  have  not  been  complied  with.  But 
what  terms  ?  Not  that  the  bridge  has  not  been  built,  the  only 
purpose  for  which  the  charter  was  granted.  This  has  been  done 
long  since.  Why,  the  very  gravamen  of  the  Bill  now  under  re- 
view, is  to  restrain  the  Company,  or  their  assignees,  from  opening 
the  bridge  for  the  public  use.  The  failure  is,  that  the  owners  of 
the  land  have  not  yet  been  paid  for  their  property;  and  the  re- 
cord and  judgment  of  this  Court  so  far  acquit  the  Company  from 
censure  on  this  score,  that  it  was  considered  equitable  and  right 
to  allow  further  time  for  this  purpose.  Had  the  case  been  fully 
understood,  it  would  have  been  seen,  that  the  Court  was  convinced 
that  the  Company  had  manifested  the  utmost  good  faith  in  their 
efforts  to  comply  with  the  requisitions  of  their  charter  in  this 
particular,  and  were  prevented  from  doing  so  by  the  persevering 
refusal  of  the  other  party  to  come  to  a^r  agreement,  and  a  mis- 
take, clerical  or  otherwise,  to  have  the  appraisers  appointed  by 
the  proper  Court,  to  assess  the  value  of  the  land  on  which  the 
eastern  abutment  of  the  bridge  stands.  The  Justices  of  the  In- 
ferior Court,  sitting  as  they  frequently  do,  for  Ordinary  and  County 
purposes,  on  the  same  day,  the  application  was  recorded  on  the 
minutes  of  ihe  fanner  instead  of  the  hitter ;  and  the  owners  of 
the  land,  not  the  Company,  taking  advantage  of  this  mistake,  re- 
jected the  compensation  which  was  assessed  and  tendered.  And 
this  is  the  failure  referred  to  in  our  former  judgment.  Aod  now 
it  is  said,  that  it  was  upon  this  that  the  Act  of  dissolution  was* 
predicated ! 

[6.]  Had  the  Act  of  repeal  proceeded  upon  the  idea«  that  the 
charter  of  1837  was  improvidently  granted,  the  assumption  would 
have  met  my  hearty  approval,  whether  its  constitutionality  could 
have  been  sustained  or  not.  A  bridge  was  needed,  1  have  no 
doubt,  at  the  point  designated.    A  ferry  transports  persons  and 
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effects  with  more  delay  and  less  safety.  Public  convenience, 
therefore,  demanded  this  erection.  But  the  Legislature  was  un- 
der no  obligation  to  grant  this  franchise  to  the  Irwinton  Bridge 
Company.  If  mnde  to  any  one,  it  should  have  been  to  the  own- 
ers of  the  soil  where  the  bridge  was  to  be  built.  In  the  exercise 
of  the  right  of  eminent  domain^  regard  should  always  be  had  to 
the  intere.4t  of  the  citizen ;  and  whenever  the  public  good  re- 
quires that  he  should  relinquish  his  property  for  the  common 
use,  a  preference  should  be  given  to  him  over  a  stranger,  and  he 
should,  if  he  would,  reap  the  profits.  This  would  reconcile  him 
to  his  loss  or  forced  contribution  to  the  convenience  of  the  com- 
munity. A  grant  to  another,  therefore,  without  good  reason,  is 
unjust  to  the  profwietor  of  the  freehold.  It  should  never  be  ar^ 
bitrarily  or  capriciously  done.  If  the  owner  cannot  or  will  not 
receive  the  franchise,  pay  him  for  his  property  and  grant  it  to 
another.  Usually  he  will  gladly  accept  the  privilege,  for  men  are 
presumed  to  consult  their  interest.  If,  by  reason  of  poverty  or 
other  cau-?e,  ho  cannot  use  it  himself,  he  can  dispose  of  the  fran- 
chise to  others.  I  speak  as  a  man;  if  the  charter  of  1837  was 
conferred  over  the  heads  of  the  owners  of  the  soil,  or  without 
notice  to  them,  it  was  wrong,  and  their  subsequent  conduct  is 
neither  to  be  wondered  at,  nor  stigmatized.  The  yare  entitled  to 
sympathy  rather  than  censure.  I  would  think  it  expedient  to 
pass  a  general  law,  giving  to  the  owners  of  land,  over  strangers, 
the  preference  in  all  such  cases,  so  far  as  it  was  practicable. 

But  to  the  constitutional  question.  The  doctrine  is  thus  stated 
by  Angell  if  Ames: — "  By  the  theory  of  the  British  Constitution, 
Parliament  is  omnipotent ;  and  hence,  an  Act  of  that  body  would 
undoubtedly  be  effectual  to  the  dissolution  of  a  corporation.  It 
is  to  the  honor  of  that  nation,  however,  that  this  power,  restrained 
by  public  opinion,  rests  mainly  in  theory ;  and,  except  in  the  in- 
stances of  the  suppression  of  the  Order  of  Templars,  in  the  time 
of  Edward  the  Second,  and  of  the  religious  houses  in  the  time  of 
Henry  the  Eighth,  we  know  of  no  occasions  on  which  Parliament 
have  thought  proper  to  dissolve,  or  confirm  the  arbitrary  dissolu- 
tion of  corporate  bodies.  When,  in  1783,  a  bill  was  introduced  ^ 
for  the  purpose  of  remodelling  the  charter  of  the  East  India 
Company,  it  was  opposed  by  Mr.  Pitt  and  Lord  Thurlow,  not 
only  as  a  dangerous  violation  of  the  charter  of  the  Company,  hvk  ( 
86  a  total  BubrerBion  of  the  Law  and  GonBtitution  of  the  feountry.  1 
tOL.  ti.         SO 


( 


154  SUPREME  COURT  OF  GEORGIA. 

■  ■       '  ■  '  —  ■  ■  — ■— ^ 

Young  and  Calhoun  v$.  Harrison  and  HarriBon. 

In  the  nervous  language  of  the  latter,  it  was  '  an  atrocious  riola^ 
tion  of  private  property,  tehich  cut  every  Engluhman  to  the  hme* 
Corporate  property  and  franchises,  important  as  they  usually  are 
in  amount  and  extent,  and  undefended  by  the  same  strong  sym- 
pathies which  guard  individual  rights,  offer  a  more  tempting  and 
easier  spoil  to  misguided  power,  whether  it  resides  in  the  Prince 
or  the  people.  It  is  a  happy  feature  in  the  Constitution  of  our 
own  Government,  that  the  power  of  the  Legislatures  of  the  dif- 
ferent States  resembles,  in  this  particular,  the  prerogative  of  the 
King  of  Great  Britain,  who  may  create^  but  cannot  dissolve  a 
corporation,  or,  without  its  consent,  alter  or  amend  its  charter* 
In  the  tenth  section  of  the  first  article  of  the  Constitution,  it  is 
declared — ^  No  State  shall  enter  into  any  treai^,  alliance  or  con- 
federation;  grant  letters  of  marque  or  reprisal;  coin  money; 
emit  bills  of  credit ;  make  any  thing  but  gold  and  silver  coin  s 
tender  in  payment  of  debts;  pass  Aiy  bill  of  attainder,  ex  pott 
facto  law,  or  lata  impairing  the  obligatimu  of  ctrntract^^  or  grant 
any  title  of  nobiUty/  And  in  this  clause  it  has  been  settled,  that 
the  charter  of  private  corporations,  whether  civil  or  eleemosynary^ 
is  an  executed  contract  between  the  Grovernment  and  the  corpo- 
rators, and  that  the  Legislature  cannot  repeal,  impair  or  alter  it, 
against  the  consent,  or  without  the  default  of  the  corporation^ 
judicially  ascertained  and  declared.'*  AngeU  and  Ames  on  CorpO' 
rationSf  502. 

Chancellor  Kent  caHs  this  a  great  principle  of  constitutional 
law,  settled  in  the  case  of  Dartmouth  College  vs..  Woodward,  and 
asserted  and  declared,  by  the  Supreme  Court  of  the  United 
StiCies,  in  numerous  other  cases  antecedent  to  that  decision.  2 
Kenes  Com.  306.  4  Wheat.  518.  6  Cranch,  88.  7  R.  164.  9 
lb.  43.  R.  292.  8  Wheat.  1.  2  Mass.  143.  1  Paige's  Ch.  Rep. 
107.     7  Conn.  Rep.  53. 

[7.]  Anciently,  it  was  doubted  whether  a  c(»poration  could  be 
dissolved  at  all  for  a  breach  of  trust  It  is  now  well  settled  that 
it  may;  but  then  it  must  be  first  called  upon  to  answer.  12  Mod. 
271.  5  Johns.  Ch.  Rep.  380.  2  Term  Rep.  515.  Cantd  Company 
vs.  Rail  Road  Company,  4  GiU  ^T  Johnson,  1.  Story  J.  9 
Oranch,  51.  Lard  Holt  in  London  vs.  Vanaire,  (12  Modem,)  said  f 
"  All  privileges  are  granted  on  condition  that  they  shall  be  duly 
executed  according  to  the  grant,  and  if  they  neglect  to  perform 
tlie  tomsy  the  diarter  may  be  repealed  by  scire  facias'^ 
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The  forfeiture  of  corporate  franchises,  by  non-user  or  mis- 
user, was  fully  discussed  in  the  case  of  The  King  vs.  Army,  S 
Term  Rep.  615 ;  and  it  was  held,  that  although  a  corporation  may 
be  dissolved,  and  its  franchises  lost  by  non-user  or  mis-user,  yet 
it  was  assumed  as  an  undeniable  proposition,  that  the  default  was 
to  be  judicially  determined  in  a  suit  inetiluted  for  the  purpose. 

Mr.  Justice  Story ^  in  delivering  the  decision  of  the  Supreme 
Court  in  Terrell  and  others  vs.  Taylor  and  others^  (9  Craneh,  51,) 
flays:  "  A  private  corporation,  created  by  the  Legislature,  may 
loBe  its  franchises  by  a  mis-user  or  a  non-user  of  them,  and 
they  may  be  resumed  by  the  Government,  under  a  judicial  judg' 
ment  upon  a  quo  warranto  to  ascertain  and  enforce  the  forfeiture.^* 

The  same  doctrine  underwent  a  most  thorough  examination 
in  the  Canal  Company  vs.  the  Rail  Road  Company,  4  OiU  and 
Johnson's  Rep.  1 — the  case  occupying  273  pages.  It  was  there 
ruled,  among  other  things,  that  the  charter  of  the  Potomac  Com- 
pany was  a  contract  between  the  States  of  Maryland  and  Vir- 
gmia  and  that  Company,  the  obligation  of  which  could  not,  with- 
out the  assent  of  the  corporation,  be  impaired  by  any  Act  of  the 
Legislatures  o£  either  of  those  States,  nor  by  the  concurrent  Acts 
of  both,  consistently  with  that  section  of  the  Constitution  of  the 
United  States  which  declares  that  "  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts;"  that  in  ordinary  cases,  the 
State  may  repeal  or  modify,  at  pleasure,  any  act  of  incorporation 
granted  by  it,  before  it  is  accepted,  and  when  no  rights  have  been 
acquired  under  it;  ,that,  until  accepted,  it  is  not  a  grant,  nor  the 
public  faith  pledged  not  to  impair  it;  that  a  corporation  may  for- 
feit its  charter  by  non-user  or  mis-user  of  its  franchises ;  but, 
say  the  Court,  it  is  well  knoton,  that  such  f off eiiure  can  only  he  en- 
forced  at  the  instance  of  the  Government,  and  that  no  cause  of  for- 
feiture can  be  taken  advantage  of,  adkUeraUy  or  inddentaUy,  and 
that  the  proceedii^s  for  breach  of  the  conditions  should  be  by 
scire  facias  or  quo  warranto. 

The  doctrine  intimated  in  this  opinion,  that  a  charter  granted 
without  consideration,  and  before  its  execution,  so  as  to  create 
any  rights  or  duties,  which,  in  contemplation  of  law,  may  be  im» 
paired,  may  be  repealed  by  a  subsequent  Legislature,  has  often 
been  maintained  by  the  Courts  of  this  country.  Trustees  qfihe 
Bishop's  Fund  vs.  Rider,  13  Day's  R.  87.  Fletcher  vs.  Peck,  6 
Cranch,  87.     New  Jersey  vs.   WUson,  7  Cranch,  164.     Terrdl  vs. 
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Taylor,  9  lb.  43.  Sturges  vs,  Crowningshield,  4  Wheat,  R.  122. 
Dartmouth  College  vs.  Woodward,  4  Wheat.  JR.  518.  Green  r*. 
Biddle,  8  Wheat.  R.  1.  Attratervs.  Woodbridge,  6  Conn.  R.  223. 
Oshome  vs.  Humphreys,  7  Conn.  R.  336.  The  Derby  Turnpike 
Co.  vs.  Fark^j  10  Conn.  R.  522.  London  vs.  Litchjield,  11  ij. 
251.     The  People  vs.  Piatt,  17  John.  R.  195. 

In  Slee  vs.  Bloom,  5  JbAn.  Ch.  H.  381,  Chancellor  Kent  held 
tbat  the  forfeiture  of  corporate  rights  must  be  judicially  ascer- 
tained and  declared;  and  that  corporate  power  which  may  have 
been  abused  .or  abandoned,  cannot  be  taken  away  but  by  regular 
jnrocess.  He  considers  all  the  cases  with  his  usual  scrutiny  and 
discrimination,  and  expresses  a  belief,  that  there  is  no  instance  of 
Tcalling  in  question  the  rights  of  a  corporation,  or  body,  for  the 
purpose  of  declaring  its  franchises  forfeited  and  lost,  but  at  the 
instance  and  in  behalf  of  the  Government.  It  is  true  that  this  de- 
cree was  reversed  in  the  Court  of  Errors,  not,  however,  upon 
the  ground  that  the  Chancellor's  position,  so  far  as  it  related  to 
the  acts  of  non-user  or  mis-user,  .was  incorrect.  Spencer,  Ch.  J. 
who  gave  the  unanimous  opinion  of  the  Court,  said — «  upon  the 
authorities  and  for  the  reasons  given  by  the  Chancellor,  mis-user 
ornon-user  cannot  be  relied  on  as  a  substantive  and  specific  gp-ound 
of  dissolution."  The  reversal  proceeded  upon  the  fact,  that  the 
corporation  in  question  had  surrendered  their  franchise. 

[8.]  It  would  seem  to  be  wholly  useless  to  multiply  precedents — 
there  is  no  end  to  them.  The  doctrine  at  this  day  is  well  settled, 
that  a  private  corporation  is  a  contract  between  the  Government 
and  the  corporators,  and  that  the*  Legislature  cannot  repeal,  im- 
pair, or  alter  the  rights  and  privileges  conferred  by  the  charter, 
against  the  consent  and  without  the  default  of  the  corporation, 
judicially  ascertained  ^ and  declared,  in  a  proceeding  instituted 
directly  for  that  purpose,  at  the  instance  of  the  Government;  and 
that  no  advantage  can  be  taken  of  any  non-user  or  mis-user  on 
the  part  of  a  corporation,  by  any  defendant  in  any  collateral  action. 

For  the  reasons  assigned,  therefore,  the  judgment  of  the  Cir- 
cuit Court  must  be  affirmed,  and  the  cause  remanded,  with  the 
following  instructions  :  It  is  the  opinion  of  the  Court — 
•  1.  That  the  complainants  in  the  bill  have  shown  no  right,  by 
grant  from  the  Legislature,  or  otherwise,  to  their  ferry  across  the 
Chattahoochee  river ;  and  that,  consequently,  they  have  no  pro- 
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perty  therein,  which  would  entitle  ibem  to  enjoin  the  defendants, 
upon  the  ground  of  injury  to  or  interference  with  said  ferry. 

2.  That  the  Irwinton  Bridge  Company,  or  their  assignee,  had 
the  right,  under  their  charter,  to  enter  on  the  land  of  the  com- 
plainants, and  make  the  necessary  sun'cy,  and  take  all  other  pre- 
liminary steps  for  the  purpose  of  locating  the  eastern  abutment  of 
their  bridge,  before  compliance  with  the  provisions  of  their  char- 
ter; but  that  they  have  no  authority  to  appropriate  the  private  pro- 
perty of  the  complainants  to  their  permanent  and  exclusive  use, 
until  adequate  compensation  is  made  or  tendered  in  terms  of  their 
charter. 

3.  That  the  pleadings  show,  that  the  Company  have  built  the 
bridge,  and  are  in  possession  thereof,  and  that  they  have  not  yet 
complied  with  the  requisitions  of  their  charter;  they  are  there- 
fore trespassers  upon  the  land  on  which  the  east  end  of  the  bridge 
stands,  and  the  injunction  restraining  them  from  the  use  and  en- 
joyment of  said  property  must  be  retained. 

4.  That  the  record  shows  diligence  on  the  part  of  the  defen- 
dants, to  comply  with  the  conditions  of  their  charter,  and  that 
farther  time  be  allowed  them  for  that  purpose. 

5.  That  mandamus  is  not  the  proper  remedy  to  correct  the  er- 
rors of  the  Inferior  Court ;  that  the  said  Court,  under  the  charter 
of  1837,  are  ministerial  officers  only;  and  that  their  decision  upon 
the  rights  of  Edward  B.  Young,  for  the  appointment  of  commis- 
sioners to  assess  the  value  of  complainant's  land,  is  not  conclusive, 
and  the  said  Young  is  entitled  to  renew  his  application,  and  that 
a  certified  copy  of  this  and  the  former  judgment  of  this  Court  is 
conclusive  evidence  that  he  is  entitled  to  have  said  appointment 
made. 

6.  That  it  is  not  competent  for  the  Legislature  to  divest  said 
assignee  of  the  rights  which  he  acquired  by  the  judgment  of  this 
Court  heretofore  rendered. 

7.  That  a  receiver  be  appointed  by  the  Chancellor  below,  who, 
after  giving  bond,  with  approved  security,  in  a  suitable  sum,  for 
the  faithful  performance  of  his  duty,  shall  take  possession  of  the 
bridge  in  controversy,  complete  the  repairs  thereto,  and  open  the 
same  for  the  public  use;  and  that,  after  defraying  the  expenses  of 
repairing  and  keeping  in  order  said  bridge,  retaining  just  com- 
pensation, to  be  adjudged  and  allowed  by  the  Chancellor,  and 
every  other  neceseary  outlay,  that  he  retain  the  balance  of  the  toll 
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money  in  his  hands,  subject  to  the  future  order  and  decree  of 
the  Chancellor,  as  to  the  rightful  ownership  thereof. 

8.  That  upon  compliance  by  the  Irwinton  Bridge  Company,  or 
their  assignees,  with  the  provisions  of  their  charter,  that  die  cross 
injunctions  now  pending  between  the  parties,  be,  by  the  Chan- 
cellor, both  dissolved,  and  the  bridge,  with  its  appendages,  be  or- 
dered to  be  delivered  over  to  the  defendants  in  the  bill. 


No.  17. — P.  H.  Smead  and  C.  A.  Sataoe,  tenants,  plaintiffs  in 
error,  vs.  Doe  dem.  Williams,  administrator,  &c.,  defendants. 

[1.]  The  Statute  of  Limitationfl  does  not  ran  in  favor  of  a  tenant  in  poases- 
sion  of  land,  while  the  title  thereto  is  in  the  State. 

£2.]  By  the  Act'  of  1767,  the  plaintiff  in  ejectment  has  seven  years  within 
which  to  institute  his  action  for  the  recovery  of  the  possession  of  lands  and 
tenements,  from  the  time  his  title,  or  cause  of  action  to  the  same  accrues. 
Hddy  under  that  Statute,  the  plaintiff  *s  title,  or  cause  of  action,  did  not 
accrue  until  the  land  was  granted  to  him  by  the  State. 

Ejectment,  in  Muscogee  Superior  Court.  Tried  before  Judge 
Alexander,  November  Term,  1848. 

This  was  an  action  of  ejectment  in  Muscogee  Superior  Court 
The  plaintiff  showed  a  grant  to  his  intestate,  dated  in  1843.  The 
defendant  showed  a  continuous  possession  in  himself,  and  those 
under  whom  he  claimed,  for  more  than  seven  years,  under  color 
of  title. 

The  Court  charged  the  Jury,  that  notwithstanding  said  con- 
tinuous possession  of  said  land  by  the  defendant  and  those  under 
whom  he  claimed,  yet  the  Statute  of  Limitations  did  not  begin  to 
run  in  favor  of  said  defendant,  until  the  grant  from  the  State  of 
Georgia  issued ;  and  that  if  seven  years  had  not  elapsed  between 
the  date  of  said  grant  and  the  commencement  of  the  plaintiff's 
action,  the  plaintiff  was  entitled  to  recover. 

To  this  decision  defendant  excepted,  and  alleges  the  same  to 
loe  erroneous. 

H.  Holt,  for  plaintiffs  in  error. 
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H.  L.  Bennino,  representing  Bailey  &  Cooper,  for  defendant* 
By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  presented  by  the  record  in  this  case  is, 
whether  the  Statute  of  Limitations  commenced  running  in  favor 
of  the  tenant  in  possession  of  the  premises  in  dispute,  until  the 
grant  issued  from  the  State,  in  the  year  1843. 

In  Brintfidd  vs.  Carter ,  (2  Kelly,  150,)  we  held,  that  the 
Statute  did  not  run  against  the  State.  But  it  is  contended,  that 
inasmucb  as  the  State  is  not  the  lessor  of  the  plaintiff,  a  citizen 
dauning  under  the  grant  from  the  State,  is  not  entitled  to  avail 
himself  of  the  benefit  of  the  decision  made  in  Brinsfield  vs.  Car^ 
ter.  In  that  case,  the  lessor  of  the  plaintiff*  claimed  title  under 
a  grant  from  the  State.  The  principle  established  in  Brimfield 
u.  Carter  must  control  this  case.  The  Statute  did  not  run  in  favor 
of  the  defendant  in  possession  of  the  premises,  until  the  land  was 
granted  to  the  lessor  of  the  plaintiff  by  the  State. 

[2.]  By  the  Act  of  1767,  the  lessor  of  the  plaintiff*  had  seven 
years  within  which  to  institute  his  actionof  ejectment,  to  recover 
possession  of  the  premises,  afler  his  title  or  cause  of  action  accrued. 
Primcej  573.  The  title  or  cause  of  action  did  not  accrue  to  the 
plaintiff*  until  the  grant  issued  from  the  State  to  him  in  1843. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Kb.  18. — ^Eluah  Butts  and  others,  plaintiffs  in  error,  vs.  Ralpk 

S.  CtJTHBERTSON,  defendant. 

[l.]  In  suing  oat  proceedings  under  the  Act  of  1841,  giving  liens  to  boat-- 
hands,  captains,  &c.,  it  is  not  necessary  for  the  petitioner  to  aver  in  his  affi" 
davit  that  the  boat  was  in  the  act  of  traversing  the  river  when  the  service* 
were  rendered ;  it  will  be  sufficient  to  state  generally  Aat  she  was  engaged 
in  navigating  the  river. 

[2.]  He  should  aver  or  show  by  what  he  states,  that  hit  claim  is  prosecuted 
witfaiB  twelve  months  from  the  time  it  fell  due* 
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[3.]  The  affidavit  should  aver,  that  a  deniaud  has  been  made  upon  the  owneri 
of  the  boat  or  other  water-craft,  or  their  agent,  personally,  should  namo 
Ihrm — and  aver  refusal  to  pay. 

[4.]  The  judgment  should  be  entered  up  against  the  owners  as  well  as  the 
boat  herself. 

[5.]  It  is  necessary  that  the  affidavit  state  that  the  boat  had  arrived  at  the 
landing,  port  or  place  of  destination  to  which  she  had  been  freighted. 

[C]  It  is  not  competent,  after  judgment  upon  such  proceedings,  to  amend  by 
substitutiug^an  entirely  new  affidavit  and  petition. 

Motion  to  quash  Ji.  fa,  before  Judge  Warren,  at  Chambers. 

The  plaintiffs  and  defendant  were  creditors  who  had  sued  out 
and  foreclosed  their  liens  upon  the  steamboat  Magnolia,  under 
the  Act  of  1841,  giving  to  certain  persons  a  lien  on  steamboats 
and  other  water-crafl  navigating  certain  specified  rivers,  for  pro* 
visions  and  wood  furnished  and  services  rendered. 

The  provisions  of  this  Statute  are  as  follows : — 

Sec.  1.  From  and  immediately  afler  the  passage  of  this  Act, 
all  persons  employed,  either  as  captain,  pilot,  engineer,  first  or" 
second  mate,  fireman,  deck-hand,  or  in  any  other  capacity  what- 
soever, on  all  steamboats  and  other  water-crafb  engaged  in  the 
navigation  of  the  Chattahoochee,  Altamaha,  and  Ocmulgee  rivers, 
for  any  debt,  dues,  wages  or  demands,  that  he,  she  or  they  may 
and  shall  have  against  the  owner  or  owners  of  said  steamboat,  or 
other  water-ci*aft,  for  personal  services  done,  rendered  or  per- 
formed on  board  the  same,  and  for  wood  and  provisions,  shall 
have  an  exclusive  lien  on  said  steamboat  or  other  water-craft, 
against  the  owner  or  owners  thereof,  superior  in  dignity  to,  and 
of  higher  claim  than  all  other  incumbrances,  no  matter  of  what 
nature  or  sort  the  same  may  be. 

Sec.  2.  Whenever  any  captain,  pilot,  engineer,  first  or  second 
mate,  fireman,  deck-hand,  or  any  other  person  employed  on  any 
steamboat  or  other  water-craf^,  navigating  and  running  on  the 
Chattahoochee  river,  shall  have  any  claim  or  demand  against  the 
owner  or  owners  of  said  steamboat  or  water-craft,  for  services 
rendered  on  board  the  same,  and  shall  be  desirous  of  collecting 
the  same,  upon  the  said  debt  becoming  due,  and  refusing  to  pay 
the  same  upon  demand  made,  he,  she  or  they  may,  upon  applica- 
tion to  any  Judge  of  the  Superior  Court,  or  Justice  of  the  Infe* 
tior  Court  in  m j  Conntj  in  lirliich  said  steamboat  or  wat»*oraft 
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may  then  lie,  upon  the  same  arriving  at  the  landing,  port  or  place 
of  destination  to  which  the  same  has  been  freighted,  make  affida- 
vit before  him  of  the  amount  due  him,  her  or  them,  for  any  labor 
or  services  by  him,  her  or  them  done  and  performed  on  board  of 
any  steamboat  or  other  water-craft,  and  specify  the  name  thereof; 
whereupon  the  said  Judge  or  Justice  of  the  Inferior  Court  shall 
grant  an  order  to  the  Clerks  of  their  respective  Courts,  as  the 
case  may  be,  requiring  said  Clerk  to  enter  up  judgment  upon 
said  affidavit  in  favor  of  said  applicant  for  the  amount  sworn  to 
be  due  ;  and  it  shall  be  the  duty  of  said  Clerk  to  issue,  instanter, 
an  execution  therefor,  against  the  owner  or  owners  of  said  steam-* 
boat  or  other  water-craft,  and  also  against  said  steamboat  or  other 
water-craft,  to  be  directed  to  the  Sheriff  of  said  County, ^ whose 
duty  it  shall  be  forthwith  to  levy  said  execution  upon  said  steam- 
boat or  other  water-crafl,  and  advertise  and  sell  the  same,  under 
the  same  rules  and  regulations  as  govern  Sheriff's  sales  in  other 
cases." 

The  steamboat  Magnolia  was  sold  by  the  Sheriff  for  $3100, 
and,  on  a  motion  to  distribute  the  money,  an  order  was  taken  to 
hear  all  questions  before  Judge  Warren,  at  Chambers.  On  the 
hearing,  the  Steamboat  Company,  by  their  attorney,  Henry  Mor- 
gan, who  was  also  attorney  for  one  of  the  largest  creditors, 
moved  to  quash  the^.^a.  in  favor  of  Ralph  S.  Cuthbertson,  upon 
the  following  grounds : 

1.  It  does  not  set  forth  the  fact,  by  any  positive  averment,  or 
by  implication,  that  the  services  rendered,  were  rendered  on 
board  the  said  boat  while  she  was  engaged  in  the  navigation  of 
Flint  river,  or  any  other  river  in  the  State  of  Georgia. 

2.  That  there  is  no  averment  that  the  amount  claimed  (one 
thousand  six  hundred  and  eighty-seven  dollars  and  eighty-eight 
cents)  has  been  due  and  payable  within  the  twelve  months  last 
previous  to  the  commencement  of  the  said  suit,  or  that  it  ever 
was  due  and  payable. 

3.  That  the  affidavit  does  not  show  that  any  legal  demand  was 
made  of  the  Flint  River  Steamboat  Company. 

4.  That  neither  the  affidavit,  nor  the  process,  show  the  names 
of  the  owners  of  the  boat,  nor  any  of  them. 

5.  That  the  affidavit  does  not  show  that  the  boat  had  arrived  at 
a  landing,  point  or  place  of  destination  to  which  she  was  last 
freighted. 
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6.  That  the  affidavit  does  not  show  that  payment  was  refused 
by  said  Flint  River  Steamboat  Company. 

7.  That  the  judgment  is  against  the  steamboat  Magnolia,  and 
not  against  the  ovirners. 

The  affidavit  is  in  the  following  terms: 
**  Georgia,  Baker  County  : 

"Personally  came  before  me,  Lott  Warren,  Judge  of  the 
Superior  Court,  in  and  for  the  Southwestern  Circuit,  &c.,  Ralph 
S.  Cuthbcrtson,  who,  afler  being  duly  sworn,  deposeth  and  saitfa, 
that  the  owners  of  the  steamboat  Magnolia,  a  craft  navigating 
Flint  river  in  said  State,  are  indebted  to  this  deponent  in  the  sum 
of  $1,687  88,  for  services  rendered  on  board  said  boat  as  princi- 
pal engineer,  as  per  bill  and  account  stated,  hereunto  annexed*; 
that  said  boat  has  discharged  her  freight  and  laid  up  at  or  near 
Rope  Work  Shoals,  on  said  Flint  river,  in  the  said  County  of 
Baker;  and  that  the  amount  aforesaid  has  been  demanded  fronci 
the  owners  of  said  boat,  as  well  as  her  captain,  Albert  G.  Butts, 
within  the  last  twelve  months. 

"R.  S.  CUTHBERTSON. 

"  Sworn  to  and  subscribed  before  me,  this  5th  July,  1848. 

Lott  Warren,  Judge  S.  C.  S.  W.  C." 

To  this  affidavit  was  annexed  an  account  current  between  R« 
S.  Cuthbertson  and  the  steamer  Magnolia,  made  otEt  by  the  cap- 
tain, and  certified  by  him  to  be  correct,  showing  the  amount 
stated  in  the  affidavit  to  be  due  to  said  Cuthbertson. 

The  Court  overruled  the  motion  to  quash  the^.^a.,  to  which 
decision  Elijah  Butts  and  said  Company,  by  their  counsel,  ex- 
cepted. 

Upon  motion,  the  Court  granted  leave  to  the  counsel  for  R.«S. 
Cuthbertson  to  amend  the  pleadings  in  the  said  cause,  so  as  ta 
meet  the  objections  made  by  counsel. 

To  which  order  and  decision  the  said  counsel  excepted. 

H.  Morqan,  for  plaintiff  in  error,  cited  the  following  author- 
ities: Robinson  vs.  Steamer  Lotus  and  others^  1  Kelfyt  317. 
Drome  vs,  Stimpsan,  2  Mass.  441,  4.  Sopervs.  Harvard  CoUege, 
1  Pick.  177.  B€Uh  vs.  Frespart,  5  Mass.  325.  Williams  vs. 
Hingham  Tumpikct  4  Pick.  341. 

£.  Flatt,  for  defendant. 
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By  the  Court. — Nisbbt,  J.  delivering  the  cypinion. 

The  Act  of  1841,  which  allows  liens  to  certain  persons  em- 
ployed on  board  steamboats  and  other  water-craft,  engaged  in 
the  navigation  of  certain  rivers,  is  in  derogation  of  common 
right,  and  must  be  construed  strictly.  So  construed,  those  who 
institute  proceedings  ^nder  it,  are  to  be  held  in  the  pleadings  to 
bring  themselves  within  all  its  conditions.  All  the  exceptions 
taken  in  this  case  but  one,  depend  upon  this  requirement.  Our 
duty  is,  therefore,  chiefly  by  a  comparison  of  the  af&davit  of  the 
petitioner  for  the  lien,  with  the  Act,  to  determine  whether,  in  the 
pttrdcolars  specified  in  the  assignment,  the  defendant  in  error  has 
brought  himself  within  its  provisions. 

[1.]  It  is  claimed  as  error  in  the  Court  below,  that  it  was  held 
that  the  affidavit  of  the  defendant  did  sufficiently  set  forth  that  the 
services  claimed  to  have  been  rendered,  were  rendered  on  board 
the  Magnolia  J  whiUt  engaged  in  navigating  the  Flint  river.  The  . 
Act  requires  that  the  person  suing  out  the  lien,  shall  be  employed 
on  board  the  boat  navigating  and  running  on  the  river.  The  affi- 
davit states,  that  the  owners  of  the  steamboat  Magnolia,  a  craft 
navigating  Flint  river ,  are  indebted  to  them,  &c.  We  hold  this 
sufficient.  The  construction  of  the  plaintiff  in  error  is,  that  the 
services  must  be  rendered  on  board  the  boat  whilst  in  the  act  of 
traversing  the  river.  We  do  not  think  so,  but  believe  that  the 
language  of  the  Act  relates  to  boats,  &c.,  engaged,  as  a  business, 
(fi>r  a  season  for  example,)  in  navigating  the  river,  and  applies  to 
them,  whether  in  motion,  or  at  rest  temporarily.  And  in  this  par- 
ticular we  sustain  the  Court  below. 

[2.]  The  9il  objection  to  the  pleadings  b,  that  it  does  not  appear 
&om  them,  that  the  claim  was  prosecuted  within  twelve  months 
from  die  time  it  fell  due.  The  presiding  Judge  overruled  this 
objection,  and  thereon  exception  is  taken. 

The  Statute  requires  the  claim  to  be  prosecuted  within  twelve 
months  from  the  time  it  is  due,  and  the  affidavit  is  silent  as  to  this 
matter,  but  refers  to  a  bill  of  particulars,  which  it  is  said  is  to  be 
taken  as  part  and  parcel  of  it,  and  from  which,  it  is  said,  it  ap- 
pears that  the  proceedings  were  instituted  within  twelve  months 
from  the  time  the  claim  was  due.  We  hold  the  account  referred 
to  as  part  of  the  pleadings,  and  if  it  showed  the  required  fact,  the 
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objection  would  be  well  answered.  But  it  does  not;  that  is, 
only  in  part.  One  of  the  divisions  of  the  account  current,  it  ap- 
pears, bears  date  less  than  twelve  months  earlier  than  the  date  of 
the  institution  of  the  proceedings.  That  part  of  the  account 
amounts  to  some  six  hundred  dollars.  As  to  that  sum,  so  far  as 
this  exception  is  concerned,  the  proceedings  comply  with  the 
Statute ;  as  to  the  remainder  of  the  claim,  they  are  insufficient. 

[3.]  The  3d  exception  is  taken  upon  the  refusal  of  the  Court 
below  to  sustain  this  objection  to  the  affidavit,  to  wit :  that  it  does 
not. show  that  a  legal  demand  was  made  upon  the  owners  of  the 
boat.  The  law  requires  that  a  demand  should  be  made  for  the 
debt,  upon  the  owners  of  the  boat ;  and  the  affidavit  states  that 
demand  was  made  upon  the  owners  of  the  boat,  and  also  upon 
her  captain,  Albert  G.  Butts,  The  objection  goes  upon  the  ground, 
that  there  ought  to  be  a  personal  demand  upon  the  owners  or 
their  agent,  and  that  the  affidavit  ought  to  state  that  it  was  so 
made,  and  name  the  owners  or  the  agent.  We  think  the  objec- 
tion well  taken. 

The  Statute  is  very  stringent  against  owners.  The  proceeding 
is  summary,  and  partakes  very  much  of  an  ex  parte  character. 
The  right  of  defence  is  limited.  The  owners  are  not  served  with 
process — are  not  notified  to  appear  and  defend.  The  only  substi- 
tute for  this  is,  the  demand  which  is  required  as  a  preliminary 
step  to  taking  out  the  proceedings.  It  ought,  therefore,  to  be  a 
personal  demand  upon  the  owners  or  their  agent,  and  who  they 
are,  or  who  he  is,  ought  to  appear.  The  averment  as  to  the  de- 
mand, ought  to  be  stated  in  such  form,  with  such  distinctness  that 
an  issue  may  be  formed  on  it.  We  therefore  sustain  this  excep- 
tion. 

In  connection  with  this  exception,  I  consider  anoAer,  which  is 
Jimnded  on  the  refusal  of  the  Court  below  to  sustain  this  objec- 
tion to  the  affidavit,  to  wit :  that  it  contains  no  averment  that  the 
owners  refused  to  pay  upon  demand.  The  Statute  makes  the  de- 
mand and  refusal  preliminary  to  the  suing  out  the  proceeding  to 
recover  the  debt,  and  the  affidavit  says  nothing  about  it.  Demand 
alone  is  not  enough.  The  Statute  makes  the  right  to  the  lien  to 
depend  upon  a  refusal,  and  that  must  be  averred.  For  aught  that 
is  apparent  from  the  pleadings,  the  owners  of  this  boat  were 
not  only  willing,  but  importunate,  to  pay,  and  that  the  proceed- 
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ing  against  them  is  merely  vexatious.  It  is  enough  to  say,  how- 
crer,  that  the  Statute  requires  a  demand  and  refusal. 

[4.]  The  5th  exception  is  to  the  judgment  of  the  Court,  that  it 
was  not  necessary  for  the  judgment  to  be  entered  up  against  the 
owners  as  well  as  the  boat.  We  think  it  is  necessary,  because 
the  Act  makes  it  necessary.  After  the  judgment  is  taken,  the 
Clerk  is  required  to  issue  execution  against  the  avmers  and  also 
against  the  boat.     Execution  must  be  founded  on  a  judgment. 

[5.]  The  Court  ruled  the  affidavit  sufficient  as  to  the  averment 
that  the  boat  had  arrived  at  a  landings  port  or  place  of  destination 
to  which  it  was  freighted,  and  that  is  excepted  to.  In  relation  to 
this  matter,  the  affidavit  sets  forth,  that  the  boat  '<had  discharged 
her  freight  and  laid  up  at  or  near  Rope  Work  Shoals,  on  said 
Flint  river,  in  the  said  county  of  Baker."  The  Act  authorizes 
proceedings  against  the  boat  and  her  owners,  "in  any  County  in 
which  aaid  steamboat  or  water-crafl  may  then  lie,  upon  the  same 
arriving  at  the  landings,  port  or  place  of  destination  to  which  the 
same  has  been  JreightedJ*  The  affidavit  does  not,  in  this  particu- 
lar, conform  to  the  Statute.  It  should  have  stated  that  the  place 
at  which  she  had  laid  up,  and  where  she  had  discharged  her 
freight,  was  either  the  landing,  the  port,  or  the  place  of  destina- 
tion to  which  she  had  been  freighted.  There  is  a  reason  for  this. 
The  Legislature,  no  doubt,  intended  by  this  provision  to  prevent 
the  stoppage  of  the  boat  in  passing.  A  power  in  any  boat-hand, 
captain,  pilot,  engineer,  first  or  second  mate,  fireman,  or  any 
other  person  employed  on  a  steamer,  to  arrest  her  in  any  County, 
whilst  passing  to  her  place  of  destination,  would  be  not  only  op- 
pressive to  owners,  but  unjust  to  the  owners  of  freight,  and  in  re- 
straint of  navigation  and  commerce.  The  place  at  which  this 
boat  is  stated  to  have  laid  up,  may  or  may  not  have  been  her 
place  of  destination.  She  may  have  stopped  and  discharged  her 
freight  temporarily,  from  low  water,  or  some  other  of  the  causes 
which  are  well  known  to  hinder  the  navigation  of  our  smaller 
streams.     In  this  regard,  we  think  the  Court  was  in  error. 

[6.]  A  motion  was  made  in  the  Court  below  to  amend  the  plead- 
ings in  this  case,  and  the  Court  said  the  petitioner  could  amend 
any  and  every  defect,  even  to  the  extent  of  substituting  an  entire 
new  affidavit,  petition,  &c.  This  was  after  judgment,  and  pend- 
ing a  motion  to  set  it  aside.    I  know  of  no  proceeding  in  Law  or 
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Equity  where  the  doctrine  of  amendment  can  be  carried  to  this 
extent.     Let  the  judgment  be  reversed. 


No.  19. — Elijah  Butts,  plaintiff  in  error,  vs,  Ralph  S.  Cuth- 

BERTSON  et  al,  defendants. 

[1.]  An  inquiry  can  be  made  into  the  consideration  of  a  note,  wbenerer  the 
proper  administration  of  justice  requires  it. 

[2.]  Where  a  Statute  gives  a  summary  remedy  for  services  rendered,  the  ta- 
king of  a  promissory  note  of  the  debtor  does  not  waive  the  statutory  lien. 

£3.]  A  promissory  note,  given  by  an  agent,  will  bind  the  corporation,  provi- 
ded be  acted  within  the  sphere  of  his  powers,  or  the  act  was  subsequently 
•ratified.  If  A  gives  his  note  to  B,  in  liquidation  of  the  book-debt  of  C,  it 
•does  not,  of  itself,  destroy  the  account;  nor  is  it,  without  other  proof,  such  a 
payment  that  the  original  debt  cannot  be  resorted  to. 

Motion  to  quash  Fu  Fa,  in  Baker  Superior  Court.  Decided 
Iby  Judge  Warren,  January,  1849. 

The  plaintiff  and  other  creditors  sued  out  and  foreclosed  their 
liens  upon  the  steamboat  Magnolia,  under  the  Statute  of  1841, 
giving  to  certain  persons  therein  named,  a  lien  upon  steamboats 
and  other  water-craft,  for  provisions  and  wood  fiimished,  and  ser- 
vices rendered  on  board  any  steamboat  or  other  water-craft, 
while  engaged  in  the  navigation  of  certain  rivers  therein  named. 
(For  the  provisions  of  this  Statute,  see  preceding  aue.  See  also, 
Flint  River  Steamboat  Co.  vs.  Foster,  5  Go.  R.  197.) 

The  Sherifflevied  ike  JL  Jos.  upon  said  steamboat,  and  sold  the 
same  for  $3100.  At  the  December  Term,  1848,  of  Baker  Supe- 
rior Court,  an  order  was  taken,  that  all  the  claims  upon  the  said 
fund,  should  be  tried  before  his  Honor,  Judge  Warren,  at  Cham* 
bers.  Uponthe  hearing,  on  3d  January,  1849,  Ralph  CuthbertBon, 
another  creditor,  moved  to  quash  the  fi.  Ja.  in  fiivor  of  Elijah 
Butts ;  Butts  objected  to  his  being  heard,  Ist.  Because  Cuthbertson 
is  no  party  to  the  record.  2d.  That  if  this  Ji.Ja.  is  fraudulently 
claiming  this  money,  the  remedy  of  the  other  tn?editors  is  in  a 
Court  of  Equity.  Which  objections  were  overruled  by  the  Court, 
to  which  decision  Butts  excepted. 
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Cuthbertson  then  moved  to  quash  Xheji,fa,  : 

Ist.  That  the  pleadings  show  that  a  promissory  note  is  the 
fooDdation  of  the  claim,  being  absolute  on  its  face,  for  value  re- 
ceived, without  showing  it  was  for  any  of  the  services  mentioned 
in  the  Statute. 

2d.  A  note  cannot  be  varied  or  enlarged,  so  as  to  allow  parol 
evidence  to  fix  the  lien  in  this  case. 

3d«  The  taking  of  the  note  is  a  waiver  of  the  lien  upon  the 
boat,  and  may  be  enforced  upon  the  Company,  or  James  R.  Butts, 
the  agent,  by  whose  name  it  is  signed. 

4th.  Because  the  pleadings  show  that  the  plaintiff  has  received 
a  note  of  a  third  person,  to-wit :  James  R.  Butts,  agent,  and  his 
lien  is  thereby  discharged.  • 

Which  motion  wafl  sustained  by  the  Court,  on  the  several 
grounds  therein  named;  to  which  decision,  counsel  for  Elijah 
Butts  excepted. 

H.  Morgan,  for  plaintiff  in  error. 

E.  Platt,  for  defendant. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  Legislature,  in  1841,  passed  an  Act,  which  declares  that 
"  All  persons  employed  either  as  captain,  pilot,  engineer,  first  or 
second  mate,  fireman,  deck-hand  or  in  any  other  capacity  what* 
soever,  on  all  steamboats  and  other- water  craft  engaged  in  the  nav- 
igation of  the  Chattahoochee,  Altamaha  and  Ocmulgee  rivers,  for 
any  debtf  dues,  wages  or  demands,  which  he,  she  or  they  may 
have  against  the  owner  or  owners  of  said  steamboat,  or  other  wa* 
ter-craft,  for  personal  services  done,  rendered  or  performed  on 
board  the  scime,  and  for  wood  and  provisions,  shall  have  an  exclu- 
sive lien  on  said  steamboat  or  other  water-craft,  against  the  own^ 
er  or  owners  thereof,  superior  in  dignity  to,  and  of  higher  claim 
than  all  other  incumbrances,  no  matter  of  what  nature  or  sort  the 
same  may  be  :  Provided,  he  she  or  they  shall  demand  and  prose^ 
cute  the  collection  of  the  same,  as  hereinafter  provided  for,  at  any 
time  within  twelve  months  after  the  same  shall  become  due  and 
payuble."     Hotchkias,  625. 

Tbe  provisionfl  of  this  Act  was  SHbsequendy  extended  to  Flint 
river.     Laws  ofOa,pam.p.  152. 
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Elijah  Butts,  seeking  to  avail  himself  of  the  benefit  of  this  Act* 
applied  to  the  Honorable  LoU  Warren,  Judge  of  the  Superior 
Court  of  Baker  County,  stating  that  the  steamboat  Magnolia, 
navigating  the  Flint  river,  was  justly  indebted  to  him  the  sum  of 
$1407,57,  for  services  rendered  on  board  said  boat,  and  provis- 
ions and  materials  furnished  her,  &c.,  with  interest  thereon,  from 
the  first  day  of  January,  1848;  and  that  James  R. -Butts,  as  the 
agent  of  the  Flint  River  Steamboat  Company,  did,  on  the  3d  of 
June,  1848,  upon  demand  made  on  him  for  payment  of  said  in- 
debtedness, and  in  Uquidation  and  acknowledgment  thereof,  exe- 
cute and  deliver  to  him,  as  the  agent  of  said  Company,  a  promis- 
sory note,  whereby  they  undertook  and  agreed  to  pay  the  sum 
due,  as  aforesaid,  with  interest  thereon ;  and  that  they  had  failed 
to  do  so. 

An  execution  was  awarded  and  issued,  and  duly  levied  on  the 
boat,  which  was  sold,  and  the  proceeds  brought  into  Court,  to  be 
distributed  under  its  order  to  the  conflicting  claims  against  the 
Company.  Various  exceptions  were  taken  by  the  creditors,  to 
theji.ja.  of  Elijah  Butts,  the  plaintiff  in  error  : 

IsL  That  the  pleadings  show  that  a  promissory  note  is  the 
foundation  of  the  plaintiff's  demand;  and  being  absolute  on  its 
face,  and  purporting  to  be  for  value  received,  it  was  not  compe- 
tent, hy  parol  evidence,  to  show  that  it  was  for  any  of  the  consid- 
erations specified  in  the  Act  of  1841,  so  as  to  fix  its  lien. 

2d.  That  the  taking  of  the  note  was  a  waiver  of  the  statutory 
lien. 

3d.  That  the  plaintifif  having  taken  the  note  of  James  R.  Btttts, 
agent,  that  his  lien  was  discharged. 

The  Circuit  Court  decided  that  the  first  ground  must  be 
sustained,  unless  a  bill  of  particulars  was  filed,  stating  what  ser- 
vices were  performed,  provisions  furnished,  &c.  and  the  dates  of 
these  items  of  indebtedness  specified. 

[1.]  Let  us  inquire  whether  the  consideration  of  the  note  could 
be  gone  into,  for  the  purpose  of  fixing  the  statutory  lien.  Why 
could  it  not  1  Suppose  the  vendor  of  land  should  attempt,  after 
taking  the  note  of  the  vendee  for  the  purchase  money,  to  assert 
his  equitable  Hen  to  the  proceeds,  would  any  legal  obstacle  exiat 
to  prevent  him  from  doing  so  ?  None  occurs  to  us.  What  prin- 
ciple  is  violated  by  instituting  an  investigation  as  to  the  consider- 
ation of  a  note,  whenever  it  is  demanded  for  the  proper  adminia- 
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tration  vif  justice  i  The  Statutes  of  u.^^iiry  and  gnming  nre  every 
clay  set  up  as  defences  to  actions  on  bills  of  excluini^e  and  ne-^o- 
tiable  notes,  even  in  tlic  hands  of  innocent  holders.  No  plea  is 
more  common  in  our  Courts,  to  actions  even  on  bonds,  llian  a 
failure  of  consideration. 

But  take  anotlier  ilhistration  :  An  infant  gives  a  note  for  neces- 
saries. To  an  action  on  the  instrument  infancy  is  pleaded ;  the 
plaintiff  is  allowed  to  reply  and  prove  that  the  contract  was  for 
necessaries,  and  thus  fix  the  liidjility  of  the  defendant.  A^Hicrein 
does  this  case  differ  from  the  one  under  discussion  1 

Although,  as  it  will  be  perceived,  I  have  only  introduced  this 
proceeding  by  way  of  analo^^y,  s^ill  it  may  be  well  enough  to  re- 
mark, that  the  decisions  on  the  subjc^ct  are  somewhat  contradicto- 
ry. For  myself,  I  am  inclined  to  think,  that  a  nr^te  given  by  an 
infant  for  necessranes,  is  valid.  He  cannot  bind  himseif  in  a  bond 
with  a  penalty,  even  for  necessaries,  (3  Co^e,  172,)  nor  any  other 
security  where,  by  the  rules  of  law,  the  consideration  cannot  be 
inquired  into.  Rcc-res  on  Dmnesfic  Rdafio?iSf  S'JO,  '1.  But  a  sin- 
gle bill  for  necessaiies,  without  a  penalty,  would  be  good,  and  is 
flaid,  iutbe  case  referred  to  in  3  Coke^  tohavebeen  often  so  adiudfred. 
Ayiiffvs,  Arehdale,  Crok.  EUz.  920.  Earlc  vs.  Penh,  1  Sa/k,  ;3S7. 
3  Bacmty  591,  '5.  If  the  infant  can  bind  himself  bv  sin'jle  bill,  a 
fortiori,  he  may,  by  simple  contract,  for  necessaries.  A(hri*rs  of 
Hane  vs.  Tarrant,  2  Hill  S.  C.  R.  400,  '1.  But  whether  this 
conclusion  be  correct  or  not,  the  example  is  suflicient  for  the  pur- 
pose for  which  it  has  been  adduced. 

We  hold,  then,  that  it  was  competent  to  show  that  tlje  conside- 
ration of  the  note  was  for  services  rendered,  provisions  and  ma- 
terials found  on  board  the  boat,  by  way  of  fixing  the  statutory 
lien;  and  that  the  giving  of  the  promissory  note  by  Butts,  the 
agent  of  the  owners,  was  a  liquidation  of  the  account,  and  made 
it  unnecessary  to  file  a  bill  of  particulars.  The  Act  itself  gives 
the  remedy  for  '* any  debt,  due  or  demafid**  and  we  will  not  un- 
dertake to  restrict  it  to  open  accounts,  or  to  any  other  particular 
mode  of  indebtedness. 

[2.]  It  is  urged  in  the  argument  that  it  is  against  the  policy  of 
the  law  to  extend  these  statutory  liens  ;  and  that  justice  to  credi- 
tors and  purchasers  demands  that  they  should  be  enforced  imme- 
diately. A  satisfactory  reply  to  this  objection,  is  funiished  by  the 
Act  itself,  which  requires  that  tlie  debt,  diie  or  demand,  no  mat- 
voL.  VI.         22 
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ter  what  be  its  nature,  whether  it  exists  in  open  account  or  note, 
"  shall  be  prosecuted  within  twelve  months  afber  the  same  shall 
become  due  and  payable." 

2d.  Was  the  acceptance  of  the  Company's  note  a  wairer  of  the 
lien  Y  We  think  not.  Much  direct  authority  might  be  cited  t# 
this  point.  In  TkompwtCs  Casey  (2  ISroume,  297,)  it  was  deter- 
mined that  the  acceptance  of  a  bond  or  warrant  of  attorney,  is 
not  an  abandonment  of  a  mechanic's  lien.  So  in  Htnekman  vi, 
hyhrand,  (14  8,  if  R,  32,)  it  was  held,  that  a  person  who,  on  fur- 
nishing bricks  for  the  erection  of  a  buildings  agrees  to  be  paid, 
part  in  cash  and  "  the  balance  in  lumber,  at  fair  prices,  whenerer 
called  for  out  of  S's  lumber  yard,"  and  accepts  the  guarantee  of 
S  for  the  performance  of  the  contract,  does  not  lose  his  lien  upon 
the  building,  given  by  the*  Act  of  the  Legislature.  In  Kkuiey  vi, 
Buchanan,  {5  Watts,  118,)  the  identical  point  is  adjudicated,  made 
by  this  record,  and  no  other.  The  Supreme  Court  of  Ponnsyl- 
vania  there  decide,  that  the  acceptance  of  a  note  is  not  a  relin- 
quishment of  the  lien  given  by  Statute  to  mechanics  and  others. 
And  upon  principle^  I  would  ask,  why  should  it  be  t  Addi- 
tional securities  are,  in  their  very  nature,  cumulative.  It  is  nol 
pretended,  in  the  present  easor  that  there  was  any  express  waiver 
or  release  of  the  lien  ;  why  should  the  mere  talang  of  the  Com- 
pany's note  be  held  an  exting^uishment  by  unplication  t  Is  there 
any  inconsistency  in  die  creditor's  tdting  the  note  and  retaining 
his  lien  ?  It  is  nothing  new  or  strange  to-  have  two  securities  for 
the  same  debt,  and  the  creditor  may  have  his  remedy  on  both,  until 
he  obtains  satisfaction.  The  j^aintiff  asks  only  the  payment  of  his 
debtr  which  is  not  disputed ;.  and  to  that  he  would  seem  to  be  en* 
titled. 

Had  Elijah  Butts  agreed,  on  his  part,  talook  to  the  pOTsonai 
credit  of  his  debtor,  or  another,  for  satisfaction  of  his  demand,  his 
Hen  would  undoubtedly  have  been  discharged ;  for  it  is  well  set- 
tled, that  a  special  understanding  to  this  effect,  releases  the  lieow 
2  Kenfs  Com.  500.  1&  Vesey,  275.  1  Mason,  191.  4  Wheat. 
255.  9  Cowen,  52.  It  is  sufficient  to  say,  that  no  such  proof  was 
pretended  in  this  case; 

The  Act  of  1834,  (see  Hotchkiss,  623))  giving  masons  and  car- 
penters an  incumbrance  on  houses  erected  by  them,  dispenses 
with  the  Hen,  where  the  mechanic  takes  personal  security  fir  hia 
iAt    And  this  is  an  express  legislative  recognition,  as  well 
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«f  tbe  Common  Law  principle  just  stated*  as  of  the  propriety  of 
die  conatmction  which  we  have  given  to  the  Act  of  184 1»  passed 
mpari  maUria. 

[3.]  We  are  not  sure  that  we  rightly  comprehend  the  remain- 
ing oh|ection  relied  on  for  the  defendant  in  error,  viz  :  that  **  the 
pleadings  show  that  the  plaintiff  has  received  a  note  of  a  diixd  per- 
son,  tO'Wit :  James  R.  Batts,  agentf  and  his  lien  is  thereby  dis- 
charged." 

If  it  is  intended  to  assert,  as  the  argument  indicates,  the  old 
doctrine,  that  a  corporation  can  ctmtract  only  under  its  corporate 
seal,  it  18  only  necessary  to  say,  that  it  has  long  since  been  repudi- 
ated. 12  Wheat.  64.  7  Oranch,  299.  8  Wheat.  338.  1  Har. 
^  Gia.  324.  7  J.  J.  Marsh.  85.  1  Dev.  if  Bat.  306.  3  Rand. 
136.  1  CknceMf  513.  Aggregate  corporations  at  this  day,  usu- 
ally contract  through  the  intervention  of  agents  duly  authorized 
for  this  purpose.  10  Mass.  R.  397.  1  N.  if  M.  231.  8  Catm. 
191.  A  contract  or  promise,  by  a  corporation,  need  not  always 
be  made  or  proved  by  express  vote,  but  may  be  implied  from  cor- 
porate acts.  7  Ghreenleafy  118.  A  contract  or  promise  of  a  cor* 
pwation,  is  implied  by  law,  j&om  the  authorized  acts  of  their 
agents.  3  Hoisted^  182.  8  Pick.  178.  If  a  person,  assuming  to 
act  as  agent,  but  without  leg^l  authority,  make  a  contract,  and  the 
corporation  receive  the  benefit  of  it,  such  acts  will  ratify  the  con- 
tract and  render  the  corporation  liable  thereon.  1  Pick.  372. 
19  Johau.  60. 

The  foregoing  ore  now  assumed  as  axiomatic  propositions,  and 
are  conclusive  upon  this  view  of  the  subject.  The  note  of  James 
R.  Butts,  agentf  was  the  note  of  the  Flint  River  Steamboat  Com- 
pany. They  have  never  contested  their  liability  upon  this  note, 
nor  do  they  now  dispute  it 

Even  if  this  were  the  individual  note  of  the  maker,  which  he 
gave  for  the  services  rendered  and  the  supplies  furnished  the 
steamboat  Magnolia  by  the  plaintiff,  we  should  still  hold  that  it 
was  not  a  payment  or  extinguishment  of  the  lien,  unless  the  fact 
was  averred  and  proved  on  the  trial.  Schermerhom  vs.  LaineSf  7 
Johma.  311.  Porter  vs.  Talcottf  1  Cowei^f  359.  Ayres  vs.  Vof^ 
hem,  2  Southard,  765. 

In  this  last  case,  David  Hagar,  the  carpenter,  had  given  his  note 
to  Ayres,  the  lumber-master,  for  Jumber  furnished  Vanlieu ;  and 
the  question  was,  what  was  the  effect  of  this  t    Did  it,  of  ii 
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destroy  the  original  debt  against  Vanlieu  1  The  Court  held  that 
it  did  not ;  and  that  if  the  note  was  lost,  or  any  difficulty  arose 
respecting  it,  either  from  the  insolvency  of  the  naakerj  or  other 
eause,  that  the  creditor  could  still  resort  to  the  account  for  his 
protection. 

The  case  in  1  Cowen,  is  still  more  in  point ;  for  among  other 
things,  the  Supreme  Court  ruled  that  where  the  agient  contracts 
for  his  principal  and  gives  his  own  notes,  they  are  considered,  so 
far  as  the  question  virhether  they  operate  as  payment  is  concerned, 
as  the.  notes  of  the  principal  himself,  and  that  notwithstanding 
the  creditor  agreed  to  take  the  notes  of  the  agent  and  ^m  partner^ 
which  were  given  accordingly,  but  not  paid,  that  the  principal 
Was  still  liable,  there  being  no  agreement  to  receive  the  agent's 
notes,  in  payment  and  discharge  of  the  principal's. 

Upon  the  whole  case  made  by  the  record,  therefore,  we  are  of 
the  opinion  that  the  plaintiff  *e  execution  ought  to  have  been  al- 
lowed. 


No.  20. — John  T.  Booth  and  another,  plaintifls  in  error,  vs,  Mar- 
tin W.  Stamper,  defendant. 

(i.^  The  Inferior  Courts  in  this  State  have  not  the  power  and  aiitliorlty, 
under  the  Constitution  and  Laws  thereof,  to  grant  new  trials.  • 

[2.]  Courts  of  Equity  have  jurisdiction  to  order  new  trials  in  a  Common 
Law  Court,  after  j ddgmmit,  on  a  proper  case  bei ng  made ;  hot  it  m  a  jtirisdio- 
tion  whiok  ehould  ba  e:tercified  with  great  caution  and  circumspectioo. 

In  Equity,  in  Talbot  Superior  Coutt.  Tried  before  Jtt4gd 
AiBtAKi>£R,  September  Term,  1648^ 

Pkintififl  in  err6t  filed  theit  W\  in  Talbot:  Superior  Courts 
charging  that  Martin  W.  Stamper  brought  aa  action  of  afisoinpsit 
ill  the  Inferior  Court  of  said  County,  December  Tenn,  1842, 
against  Booth)  founded  on  ^  promissory  note  for  C400,  given  lo 
one  John  C.  Waters,  or  bearer ;  that  the  aondid^*Btioii  of  said 
Bote  was  for  teoney  won  at  gaming;  that  Booth  filed  hia  p]ea» 
and  BUBimoned  a  witnese  by  whom  the  fact  cotild  be  proved;  that 
some  short  time  before  the  trial,  Raines,  t&  the  agcait  of  Sooth, 
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proposed  to  Georfro  W.  Towns,  of  the  linn  of  To\>n.s  &  Smllh, 
attorneys  for  tStanipor,  and  wlio,  also,  in  connexion  with  lOdniund 
H.  Wonnll,  were  attorneys  in  another  cause  pending  in  said  Court 
atrainst  Booth,  to  place  both  of  the  causes  on  the  appeal  docket 
of  the  Superior  Court,  by  consent;  that  Towns  consented  there- 
to,  pro\'ided  Worrill  would  consent ;  tliat  snbsetjucntly  Worrill 
consented;  thereupon,  Raines  instructed  the  counsel  of  Booth  to 
discharge  the  witness  who  was  in  attendance,  and  Haines  left  tho 
Court  under  the  belief  that  the  cause  would  not  be  tried;  that 
when  the  cause  was  called  for  trial,  the  counsel  for  Stamper  de- 
nied that  said  agreement  had  any  reference  to  this  cause?,  and  in- 
sisted upon  going  to  trial ;  whereupon,  their  witness  and  client 
being  absent,  counsel  for  Booth  were  forced  to  confess  judgment 
to  the  plaintifl'. 

The  bill  farther  charged,  that  Booth  was  unable  to  give  secu- 
rity, and  thereby  enter  an  appeal,  but  filed* his  afiidavit,  and 
prayed  an  appeal,  under  the  Act  of  1842,  passed  ponding  this 
suit;  which  appeal  was  subsequently  dismissed,  on  the  ground 
that  tbe  case  was  not  wdthin  the  provisions  of  the  Statute;  that  a 
fi.fa,  had  been  issued  and  levied  on  a  negro  boy,  Peter,  to  which 
Raines  had  interposed  his  claim,  which  claim  was  still  pending 
in  Talbot  Superior  Court. 

Tbe  bill  prayed  a  new  trial  on  the  suit  on  the  note,  and  an  in- 
junction on  the  fi.fa. 

By  an  amendment,  it  was  charged,  that  the  inducement  to  make 
the  agreement  with  said  Towns  was,  that  it  was  inconvenient  for 
Booth  and  his  agent  to  attend  the  Court,  which  fact  was  commu- 
nicated to  said  Xowns,  At  tho  trial,  when  the  agreement  was 
repudiated,  said  Booth's  attorneys  moved  the  Court  for  a  contin- 
oance,  which  was  refused ;  that  Booth  and  Raines  both  lived  some 
sixteen  or  seventeen  miles  from  the  Court  House,  and  did  not 
know  of  the  cau«e  bemg  forced  to  trial  until  afler  the  adjoum- 
xnant  of  th^  Court,  so  that  they  could  not  instruct  their  counsel  to 
move  for  a  new  triaL 

Upon  the  trial,  the  Jury  found  for  the  complainants,  aaid  upoo 
ihe  apped,  the  counsel  for  de^fendant  moved  to  dismiss  the  bill, 
on  the  ground  that  there  was  no  equity  therein,  and  that  the  com^ 
plainaats  had  a  complete  rei&edy  at  Common  Law. 

Which  motion  was  sustained  by  the  Court,  and  the  bill  was 
dismissed. 
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To  which  decision  the  complainants,  by  their  counsel,  excepted* 
and  now  allege  the  same  to  be  erroneous. 

B.  Hill  and  M.  J.  Wellborn,  for  plaintiffs  in  error,  cited 
and  commented  on  the  following  authorities: 

1  J.  J.  Marsh.  R.  458.  Norton  vs.  Wbods^  5  Paige,  250.  2 
Story  Eq.  182.    2  KeUif,  279.    3  R.  228.    4  Georgia  Bep.  175. 

H.  L.  Benning,  for  defendant,  cited — 

2  Story  Eq.  §188,  894,  '5.  2  KeUy,  279.  3  lb.  78.  1  R.  136. 
1  SchodUs  and  Lefroy,  205.  1  Turn,  and  Russ.  319.  Mitf.  131. 
1  John.  Ch.  320.  6  B.  479.  7  Term  R.  269.  7  Craneh,  332.  2 
Tidd,90d.    Prince  Dig.  909,  910. 

By  the  Gwr^/— Warner,  J.  delivering  the  opinion. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is  the 
dismissal  of  the  complainants'  bUl  at  the  trial  term  of  the  cause  on 
the  appeal,  for  want  of  equity. 

[1.]  It  appears  from  the  bill  of  exceptions,  that  the  Court  be- 
low predicated  its  judgment  on  the  ground,  that  the  defendant  in 
the  Inferior  Court,  could  have  moved  for  a  new  trial  in  that 
Court,  and  failing  to  do  so,  lost  his  remedy  at  Law,  and  had  none 
in  Equity.  Have  the  Inferior  Courts  in  this  State,  under  the  Con- 
stitution and  laws  thereof,  the  power  and  authority  to  grant  new 
trials?  By  the  first  section  of  the  third  article  of  the  Constitu- 
tion, it  is  declared,  "  The  Superior  Court  shall  have  ea»^tw>««  juris- 
diction in  all  criminal  cases,  (except  as  relates  to  people  of  color, 
&c.,  and  which  does  not  relate  to  the  jurisdiction  of  the  Inferior 
Courts,)  which  shall  be  tried  in  the  County  where  the  crime  was 
committed:  and  in  all  cases  respecting  the  titles  to  land,  which 
shall  be  tried  in  the  County  where  the  land  lies;  and,  also,  con- 
current jurisdiction  in  all  other  civil  cases,  and  shall  have  power 
to  coirect  errors  in  inferior  judicatories,  by  writ  of  certiorarit  and 
to  grant  new  trials  in  said  Superior  Courts,  on  proper  and  legal 
grounds;  and  in  all  cases  where  a  new  trial  shall  be  so  allowed, 
the  Judge  allowing  the  same,  shall  enter  on  the  minutes  of  said 
Court  his  reasons  for  the  same;  and  the  said  Superi<»*  Courts 
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•hall  have  appellate  jurisdiction  in  such  other  cases  as  may  be 
pointed  out  by  law,  in  cases  arising  in  inferior  judicatories,  which 
shall  in  no  case  tend  to  remove  the  cause  Irom  the  County  in 
which  the  action  originated.  The  Inferior  Courts  shall  altfo  have 
concurrent  jurisdiction  in  all  civil  cases,  except  in  cases  respect- 
ing the  titles  to  lands,  which  shall  be  tried  in  the  County  wherein 
the  defendant  resides/'  &c.  Prince,  909,  '10^  The  first  part  of 
the  clause  of  the  Constitution  above  cited,  it  will  be  perceived,  has 
reference  to  the  exdunve  jurisdiction  of  the  Superior  Court  in  all 
criminal  cases,  and  in  aH  cases  respecting  titles  to  land,  to  correct 
errors  in  inferior  judicatories  by  writ  of  certiorari^  and  to  grant 
new  triala  in  said  Superior  Courts,  on  proper  and  legal  grounds, 
and  also  concurrent  jurisdiction  in  all  other  civil  cases.  The  Infe- 
rior Courts  also.have  concurrent  jurisdiction  in  all  civil  cases,  ex- 
cept in  cases  respecting  the  titles  to  lands,  but  new  trials  can  only 
he  granted  in  said  Superior  Courts  on  proper  and  legal  grounds* 
The  power  to  grant  new  trials  is,  by  the  Constitution,  in  our 
judgment,  expressly  restricted  to  the  Superior  Courts.  The  Su- 
perior Courts  have  appellate  jurisdiction  in  cases  arising  in  the 
Inferior  Courts,  and  when  the  cause  shall  be  finally  tried  in  the 
appellate  tribunal,  that  Court  is  clothed  yvitk  the  power  to  grant 
anew  trial,  on  proper  and  legal  grounds;  and  the  Judge  allow- 
ing the  same,  is  required  to  enter  on  the  minutes  oisaid  Superior 
Courts  his  reasons  therefor.  By  the  58th  section  of  the  Judiciary 
Act  of  1799,  pajBsed  the  next  year  after  the  adoption  of  the  Con* 
sdtution  of  1798,  it  is  declared — "  All  new  trials  shall  be  had  by 
a  Special  Jury,  to  be  taken  from  the  Grand  Jury  list  of  the 
County/'  Princet  432.  This  legislative  enactment  of  1799,  af- 
fords strong  evidence  as  to  the  construction  given  to  the  Consti- 
tution by  the  Legislature  of  that  year,  in  favor  of  restricting  the 
power  to  grant  new  trials  to  the  Superior  Courts. 

[2.]  Have  Courts  of  Equity  jurisdiction  to  grant  new  trials  in 
the  Courts  of  Common  Law,  after  judgment  rendered  therein  1 
That  Courts  of  Equity  have  jurisdiction  to  order  new  trials  in 
tne  Common  Law  Courts,  on  a  proper  case  being  made,  we  think 
is  quite  clear ;  but  it  is  a  jurisdiction  which  should  always  be  ex- 
ercised with^ea^  caution  and  circumspection^  Floyd  vs.  Jayne, 
6  Jchm.  Ck..Rq9.  481.  Bateman  vs.  WiUoe,  1  Schoales  and  Lo- 
fray,  201.  In  Stroup  vs.  Sullivan  4*  Black,  (2  Kelly,  275,)  this 
Court  stated  the  rule  to  be,  that  a  Court  of  Equity  will  not  grant 
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relief  Jigainst  a  judgment  at  Law,  on  the  gi*ound  of  its  being  un- 
conscientious, unless  the  defendant  in  the  judgment  was  entirely 
ignorant  of  his  defence  pending  the  Buit,  or  unless,  without  any 
default  or  neglect  on  his  part,  he  was  prevented,  by  fraud  or  ac- 
cident, or  the  act  of  the  opposite  party  y  from  availing  himself  of  hia 
defence,  or  by  some  unavoidable  necessity. 

What  are  the  facts  in  this  case,  and  are  they  sufficient  to  au- 
thorize a  Court  of  Equity  to  grant  a  new  trial  ?  The  suit  wa* 
pending  in  the  Inferior  Court  of  Talbot  County,  to  recover  the 
amount  of  a  promissory  note,  made  by  Booth,  the  defendant. 
The  defence  made  by  the  defendant's  plea  wajs,  that  the  note  was 
given  for  a  gaming  consideration.  At  the  trial  term,  it  being 
inconvenient  for  the  defendant  and  his  agent,  Raines,  to  attend 
the  Court,  a  proposition  was  made  to  the  plain tifTs  attornies,  to 
transfer  the  cause  to  the  appeal  docket  of  the  Superior  Court,  by 
consent,  which  w^as  agreed  should  be  done  j  whereupon  Raines, 
the  agent  of  the  defendant,  instructed  his  counsel  to  discharge  the 
witness  who  was  in  attendance  upon  the  Court,  and  the  defen- 
dant and  his  agent  went  home,  a  distance  of  about  sixteen  miles, 
tinder  the  full  belief  that  the  case  would  not  be  tried.  When  the 
cause  was  called  in  its  order  upon  the  docket  for  trial,  the  coun- 
sel of  the  plaintiff  denied  the  agreement,  and  insisted  upon  a  trial. 
The  witness  and  client  both  being  absent,  the  counsel  for  the  de- 
fendant was  forced  to  confess  judgment  to  the  plaintiff,  for  the 
amount  of  the  note,  with  interest.  Owing  to  the  distance  of  the 
defendant's  residence  from  the  Court,  he  did  not  know  that  hia 
cause  had  been  forced  to  trial  until  after  the  adjcmmment  of  the 
Court ;  too  late  to  instruct  his  counsel  to  have  moved  for  a  new 
trial,  even  had  the  Court  the  power  to  grant  it.  The  affidavit  of 
the  witness  who  was  discharged  from  his  attendance  upon  the 
Court,  in  consequence  of  the  agreement,  is  also  attached  to  the 
complainant's  bill,  as  an  exhibit,  in  which  he  identifies  the  note, 
was  present  when  it  was  executed,  and  states  that  the  considera- 
tion for  which  the  note  was  given,  was  money  won  of  the  defend- 
ant at  the  game  of  "  faro." 

It  appears  that  the  defendant  had  a  good  and  valid  defence  to 
the  note;  diat  he  was  present  at  the  Court,  with  his  witness,  to 
establish  that  defence  ^  that  confiding  in  the  agreement  made  -with 
the  oouBsel  of  the  plaintiff,  to  have  the  case  transferred  to  die 
appeal  docket  of  the  Superior  Court,  by  consent,  he  left  the  Cottrt 
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and  went  home,  as  did  the  witness ;  that  the  counsel  of  the  plain- 
tiir  repudiated  the  agreement  and  forced  the  cause  to  trial,  and 
a  judgment  was  rendered  against  him. 

The  defendant  has  evidently  been  entrapped  by  the  course 
pursued  by  the  plaintiff's  counsel,  and  deprived  of  his  defence, 
by  the  act  of  hu  adversary ,  withoutyatt/i  on  his  part,  so  far  as  the 
record  discloses. 

The  conduct  of  the  counsel  for  the  plaintiff  operated,  to  use 
the  mildest  term,  as  a  surprise  upon  the  defendant,  and  has  ena- 
bled him  to  obtain  an  unconscientious  advantage  over  him,  which 
a  Court  of  Equity  will  not  permit  him  to  retain.  For  the  rea- 
sons already  stated,  the  Common  Law  Court,  in  which  the  case 
was  pending,  could  not  afford  the  complainant  adequate  relief, 
and,  in  our  judgment,  the  facts  of  this  case  afford  strong  grounds 
for  the  exercise  of  the  equitable  jurisdiction  of  a  Court  of  Chan- 
cery, to  grant  a  new  trial,  so  as  to  place  the  parties  back  in  the  same 
position  they  were  before  the  judgment  was  rendered  against  the 
defendant  in  the  Inferior  Court.  Let  the  judgment  of  the  Court 
below  be  reversed,  and  the  cause  reinstated. 


No.  21. — Ralph  S.  Cuthbertson,  plaintiff  in  error,  vs.  The 
Flint  River  Steamboat  Company  et  al,  defendants. 

On  motion  of  counsel  for  plaintiff  in  error,  this  writ  of  error 
was  dismissed,  the  same  points  having  been  adjudicated  by  the 
Court  at  this  term,  in  this  record  excepted  to. 


TOLi  n,        SS 
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No.  22. — ^HoPB  H.  Hammock,  executor,  plaintiff  in  error,  vs. 
Wm.  J.  and  John  McBride,  defendsmts. 

[1.]  On  general  principles,  a  judgment  is  binding  and  conclnsiTe  on  partiea 
and  privies,  until  reversed  or  set  aside  hj  a  legal  proceeding;  and  it  cannot 
be  collaterally  questioned  by  third  persons,  except  on  the  ground  of  fraud 
and  coUu^on,  in  the  procurement  of  it.  Creditors  or  bona  fide  purchasers 
may  attack  a  judgment  fraudulently  obtained,  whenever  it  interferes  with 
their  rights,  either  at  Law  or  in  Equity. 

[2.]  Depositions  taken  under  the  Statute,  on  account  of  the  non-residence  of 
the  witness,  cannot  be  read  on  the  trial,  provided  the  witness  has  notori- 
ously resided  within  the  County  where  the  cause  is  pending  for  some  time 
previously,  and  his  attendance  could  be  coerced  by  subpoena. 

[3.]  The  words  used  by  a  witness  are  to  be  taken  in  their  ordinary  mean- 
ing, and  when  testifying  to  a  fact  necessarily  within  his  knowledge,  the  ev- 
idence may  go  to  the  Jury,  notwithstanding  he  fails  to  affirm  positively 
that  the  thing  is  or  is  not  so. 

Assumpsit — Talbot  Superior  Court.  Tried  before  Judge  Al- 
exander, September  Term,  1848. 

Wm.  J.  and  John  McBride  commenced  suit  against  Hope  H. 
Hammock,  as  the  executor,  de  son  tort,  of  Caleb  Adams, deceased, 
on  a  note  made  by  said  Adams,  for  the  sum  of  $787  06,  dated 
April,  1841,  and  due  25th  December,  1841,  payable  to  William 
Towns,  or  bearer.  Plaintiff  proved  by  Daniel  Matthewson  that, 
as  Deputy  Sheriff  of  Stewart  County,  on  1st  Tuesday  in  Febru- 
ary, 1844,  he  sold  two  negroes  belonging  to  the  estate  of  Caleb 
Adams — Noel,  a  boy,  and  Judy,  a  girl — ^and  that  said  negroes 
were  bid  off  by  or  for  Elizabeth  Adams,  the  widow  of  Caleb 
Adams.  The  executions  under  which  they  were  'sold,  were  in 
favor  of  Didema  Adams  vs.  Caleb  Adams,  and  had  been  assigned 
to  Hope  H.  Hammock ;  said  Ji.fas.  amounting  to  some  $1600  or 
$1700,  issued  from  a  Justice's  Court  in  Stewart  County,  and  the 
levy  was  made  and  returned  by  a  constable.  Noel  was  sold  for 
$765,  and  Judy  for  $677.  No  money  was  paid,  but  the  amount 
was  credited  on  the^.yjw.  by  defendant's  direction. 

Plaintiff  then  gave  in  evidence,  the  bill  of  sale  made  by  the 
Sheriff. 

*  Plaintiff  then  offered  to  read  the  interrogatories  of  Benjamiii 
Powell  and  Didema  Adamsi  to  prove  the  said  Ji.fas,  were  frau^ 
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dulent ;  to  which,  defendant  hclow  objected,  which  objection  was 
overruled  by  the  Court,  and  the  testimony  admitted. 

By  these  witnesses,  it  was  proven  that  the  notes  were  given 
without  consideration,  and  for  the  express  purpose  to  defraud  the 
creditors  of  Caleb  Adams  ;  that  no  consideration  was  given  by 
Hammock  to  Didcma  Adams,  for  the  transfer,  except  a  promise 
to  pay  a  note  she  held  on  Caleb  Adams,  for  between  $300  and 
S400  ;  and  that  Hammock  said  his  object  in  having  the  negroes 
sold,  was  to  secure  them  for  his  sister,  from  the  creditors  of  said 
Caleb  Adams. 

Plaintiff  offered  the  interrogatories  of  John  Childers,  executed 
in  Baldwin  County,  11th  March,  1847,  Childers  being  then  a 
convict  in  the  Penitentiary,  to  which  defendant  below  objected, 
on  the  ground,  that  since  the  taking  of  the  said  interrogatories,  to- 
wit :  in  May,  1848,  said  witness  had  returned  to  the  County  of 
Talbot,  and  had  resided,  and  still  resides  there,  ever  since.  The 
Court  overruled  the  objection,  and  ordered  the  interrogatories  to 
be  read. 

Much  other  evidence  was  introduced.  The  defendant  pleaded 
general  issue,  ne  unques  executor,  usury  and  payment. 

Defendant  proved  by  William  Towns,  that  the  note  sued  on 
was  given  him  in  payment  for  the  purchase  of  a  certain  tract  of 
land. 

The  6th  interrogatory  was  :  "  Did  you  not  renew  said  debt 
with  said  Adams  ?  At  the  time  of  the  renewal,  was  it  not  at  16 
per  cent.  ?  And  was,  or  not,  said  per  cent,  added  into  said  note  ? 
If  not  at  16  per  cent,  at  what  per  cent,  was  it  ?  Was  it  not  over 
the  lawful  rate  of  interest  1" 

Towns  answered,  "  That  ho  presumes  the  note  was  renewed 
at  16  per  cent,  per  annum,  but  will  not  state  positively ;  and  th&t 
if  renewed  at  all,  it  was  added  in  the  note.'' 

Plaintiff's  counsel  objected  to  this  answer,  aa  too  uncertain; 
which  objection  was  sustained  by  the  Court. 

The  Jury  found  a  verdict  for  plaintiff.  All  of  which  decisions 
the  defendant  below  excepted  to,  and  alleges  the  same  as  error. 

M.  J.  Wellborn  and  B.  Hill,  for  plaintiff  in  error. 

Worrell,  for  defendants,  cited— 
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14  Wend.  62.  1  Phil.  290.  10  John*.  530.  1  Cow.  81.  9 
Mass.  227.     8  Porter,  343.     6  Stewart  ^  Pc>r<er,  421. 

5y  ^Ac  Court. — Lumpkin,  J.  delivering  the  opinion. 

Wm.  J.  and  John  McBride  brought  their  action  of  assumpsit  in 
the  Superior  Court  of  Talbot  County,  to  charge  Hope  H.  Ham- 
mock, as  executor  in  his  own  wrong,  of  Caleb  Adams,  deceased, 
with  the  payment  of  their  debt.  Testimony  was  offered,  to  prove 
a  fraudulent  combination  between  the  defendant,  Didema  Adams, 
the  sister  of  the  decedent,  and  others,  to  defeat  the  creditors  of 
Caleb  Adams;  and  among  other  things,  to  show  that  sundry^. 
/as.  issuing  from  the  Justice's  Court,  in  favor  of  Didema  Adams, 
against  her  brother,  and  under  which  two  of  the  negroes  of  the 
estate  were  sold  and  bid  in  by  Hammock,  were  fraudulent  and 
void ;  and  that  Hammock  was  a  party  to  the  collusion.  This  ev- 
idence was  objected  to,  on  the  ground  that  the  Magistrate's  Court 
executions  could  not  be  attacked  in  this  collateral  way ;  but  the 
objection  was  overruled  and  the  proof  admitted  ;  and  this  is  the 
first  error  complained  of  in  the  bill  of  exceptions. 

[1.]  We  concur  fully  in  the  judgment  rendered  upon  this 
point  in  the  Court  below.  A  fraudulent  judgment  may  be  set 
aside  by  creditors  or  purchasers  for  a  valuable  consideration,  ei- 
ther at  Law  or  in  Equity.  Indeed,  the  Courts  have  gone  the  ex- 
tent of  deciding,  that  a  fraudulent  vendee  gains  no  title  to  prop- 
erty by  a  judicial  sale,  or  interest  in  it,  notwithstanding  an  inno- 
cent creditor  may,  by  that  very  sale,  obtain  a  good  title  to  the 
money.  That  it  is  a  good  sale  as  to  the  creditor,  to  entitle  him 
to  receive  the  proceeds,  and  yet,  no  sale  as  to  the  fraudulent  ven- 
dee, to  enable  him  to  shelter  the  property  against  pursuit.  Stro- 
hd  vs.  Smithy  8  Watts,  280. 

And  this  is  right.  The  law  abhors  fraud,  and  all  the  avenues 
which  lead  to  its  detection  and  defeat,  should  not  only  be  thrown 
wide  open,  but  be  kept  free  from  the  interposition  of  bars  and 
estoppels  of  every  kind.  A  sale  effected  &y,  and  affected  with  fraud, 
is  no  sale,  and  can  produce  no  change  whatever  in  the  rights  of 
innocent  persons ;  it  is  just  the  same  as  if  no  such  attempt  to 
alien  had  been  made ;  and  it  is  the  privilege  and  duty  of  any  and 
every  Court,  so  to  declare ;  for  I  repeat,  that^ratM^  is  cognizable 
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in  a  Court  of  Law,   as  well  as  in  Equity.     A  fraudulent  vendee 
has  no  equity  to  be  protected  in  a  Court  of  Equity. 

[2.]  The  plaintiffs  in  the  Couit  below,  to  maintain  the  issue  on 
their  part,  tendered  in  evidence  the  interrogatories  of  John  Chil- 
ders — ^the  reading  of  which  was  resisted,  on  the  ground  that  the 
witness,  at  the  time  of  the  trial,  and  for  some  months  before,  re- 
sided in  the  County  where  the  cause  was  pending.  The  presi- 
ding Judge  allowed  the  depositions  to  be  read,  holding,  that  if  the 
witness  resided  out  of  the  County,  when  the  commission  to  take 
his  examination  issued  and  was  executed,  it  was  immaterial 
where  he  lived  since,  or  at  the  time  of  the  trial. 

It  \s  the  opinion  of  this  Court,  that  interrogatories  cannot  be 
used  on  the  trial  of  a  cauee,  where  the  witness  has  resided  within 
the  County  a  sufficient  time  previous  to  the  trial,  for  his  personal 
attendance  to  be  coerced  by  process  of  subpcona,  provided  it  is 
made  satisfactorily  to  appear,  that  the  party  seeking  their  intro- 
duction, had  timely  notice,  actual  or  constructive,  of  such  resi- 
dence. 

It  is  true,  that  where  any  witness  resides  out  of  the  State,  or 
out  of  any  County  in  which  his  testimony  may  be  required  in 
any  cause,  his  testimony  may  be  taken  by  interrogatories,  and 
the  examination  read  at  the  trial,  on  motion  of  either  party. 
Prince,  425.  But  this  is  an  exception  to  the  general  law  upon 
the  subject.  That  declares  that  where  the  attendance  of  any  per- 
son shall  be  required,  as  a  witness,  in  any  cause  depending  in  any 
of  the  Courts  of  this  State,  that  it  shall  be  the  duty  of  the  Clerk, 
on  application,  to  issue  writs  of  subpoena,  directed  to  the  person 
whose  attendance  shall  be  required,  where  sucli  persons  reside  tm th- 
in the  CouTtty  in  which  such  cause  may  be  depending,  and  shall  be 
served  on  such  witnesses,  at  least  Jive  days  before  the  Court  to  which 
it  shall  be  returnable.  And  further,  it  is  provided,  that  attach- 
ments shall  issue  against  defaulting  witnesses,  and  they  are  made 
liable  to  a  fine  not  exceeding  three  hundred  dollars,  for  their  non- 
attendance  ;  and  also,  to  an  action  for  damages,  at  the  instance  of 
the  person  at  whose  suit  they  were  summoned.     Prince,  424,  '5. 

Why,  I  would  respectfully  inquire,  should  not  the  Statute  in- 
clude a  residence  of  four  months,  as  well  as  four  years  ?  Or  can 
it  be  gravely  insisted,  that  because  the  witness  was  once  in  the 
category  contemplated  by  the  Act,  that  it  should  legitimate  his 
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depositions  forever  afterwards  ]     Why  should  not  the  general 
law  apply  to  such  a  witness  as  well  as  to  any  other  ? 

There  is  one  view  of  this  subject  which  would  seem  to  be  con- 
clusive. The  Legislature,  in  1806,  authorized  the  testimony  of 
witnesses  going  beyond  seas  or  remaining  without  the  jurisdic- 
tion of  the  State,  and  aged  and  infirm  persons,  to  be  taken  by 
commission.  The  Act,  however,  declares,  "  That  in  case  the  per- 
son or  persons,  whose  testimony  shall  have  been  so  taken,  re- 
turn or  be  able  to  attend  the  Court,  that  then  and  in  that  case,  mch 
'Written  testimony  shall  not  be  received  or  read.*'  Clayton's  Comp. 
ofLawSy  323,  324.  Would  it  not  be  unreasonable  to  hold,  that 
the  removal  of  the  disability,  to-wit :  the  non-residence  of  the 
vritness,  should  exclude  the  testimony  previously  taken  by  com- 
mission in  the  one  case,  and  not  in  the  other  ? 

I  have  examined  the  case  of  Phoenix  vs.  Baldwin,  (14  Wend. 
62,)  read  from  the  Digest  in  the  course  of  the  argument,  and  the 
Tnarginal  reading  certainly  sustains,  to  the  vilest  extent,  the 
judgment  of  the  Court  below.  The  Supreme  Court  of  New 
York  there,  seem  to  hold  that  a  defendant,  who  has  procured  the 
testimony  of  a  witness  residing  abroad,  to  be  taken  under  a  com- 
mission, is  not  bound  on  the  trial  of  the  cause,  upon  the  requisi- 
tion of  the  adverse  party,  to  call  the  witness,  who  is  then  in  Court, 
and  examine  him  viva  voce,  but  may  read  his  deposition  as  taken . 
under  the  commission. 

We  cannot:  subscribe  to  this  decision.  Indeed,  the  Court,  in 
its  opinion,  which  is  only  ^ve  lines  in  length,  do  not  advert  at  all 
to  this  point  in  the  case,  although  it  was  fairly  made  in  the  record, 
and  embodied  in  the  head  notes,  by  the  Reporter.  And  what  is 
still  more  singular,  the  case  of  Fisher  vs.  Dale,  (17  Johns.  R.  344,) 
is  cited  as  authority  in  support  of  the  principle,  which  is  rather  a 
precedent  for  the  other  side.  There,  the  depositions  of  a  witness 
residing  abroad,  were  taken  under  commission,  and  read  on  the 
trial.  There  being  no  verdict,  application  was  made  to  allow  a 
second  commission  to  issue  ;  to  which  the  Court  said  they  saw 
no  solid  objection.  "  The  examination  of  witnesses  in  a  Court  of 
Chancery,"  continues  the  Court,  "  is  private ;  and  the  proceed- 
ings of  that  Court,  in  relation  to  the  manner  of  taking  testimony, 
is  so  different  from  that  of  Courts  of  Law,  that  the  reasons  on 
which  the  practice  in  Chancery  is  founded,  do  not  apply  here. 
Suppose  a  witness  has  not  answered  some  of  the  interrogatories, 
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or  has  answered  them  in  an  obscure  and  unintelligible  manner,  it 
may  be  essential  to  the  purposes  of  justice,  to  direct  a  second  ex- 
amination. Ifilie  icitncss  himself  should  come  to  Otis  country  he- 
fare  the  trials  th^  Court  could  not  refuse  to  permit  his  cxaminatiorit 
although  his  depositions  had  been  taken  in  the  cau^e.** 

I  would  add,  that  the  cases  of  Doe  ex  dem.  Sergeant  vs,  Adajns^ 
(1  Tyler,  197,)  and  Stiles  vs.  Bradford,  (4  Rawle,  374,)  maintain 
directly,  that  a  deposition  cannot  be  read  in  evidence,  when  the 
deponent  is  in  Court  and  capable  of  being  examined.  And  many 
respectable  authorities  may  be  cited  from  other  States,  to  show 
that  where  depositions  are  taken  under  a  rule  of  ^Court,  or  Act 
of  the  Legislature,  that  they  cannot  be  read,  if  the  witness  bo 
within  the  jurisdiction  of  the  Court,  or  reach  of  its  process, 
Tompkins  vs,  Wiley,  6  Rand,  242.  Read  vs,  Bcrtrand,  4  Wash, 
C.  C  R,  558.  Rogers  vs,  Rahorg,  2  GiU.  8^  Johns,  54.  Damall 
ts,  Goodwin,  1  Har,  8f  J,  282.     lb,  264.* 

When  it  is  recollected  that  depositions  are  admitted,  only  from 
the  necessity  of  the  case ;  that  they  are  an  unsatisfactory  species 
of  evidence  not  known  to  the  Common  Law,  and  in  derogation 
of  it ;  that  it  is  but  of  a  secondary  character,  and  is  therefore  sub- 
ject to  the  rule  of  law  which  forbids  such  evidence  when  better 
evidence  exists,  and  is  in  the  power  of  the  parties  ;  that  the  oral 
testimony  of  the  witness,  in  the  presence  of  the  Court  and  Jury^ 
is  much  better  evidence  than  his  deposition  can  be  ;  we  feel  con- 
strained to  rule,  that  whenever  it  is  in  the  power  of  the  party,  he 
is  bound  to  resort  to  it,  and  that  he  will  not  be  allowed  to  substi* 
tute  a  Rind  of  proof  inferior  in  its  nature. 

[3.]  Among  other  defences  to  the  action  in  the  Circuit  Courts 
the  plea  of  usury  was  interposed,  and  the  interrogatories  of  Wil- 
liam Towns,  the  payee  of  the  note  on  which  the  action  was 
brought,  were  introduced,  who  swore,  in  a  previous  part  of  his 
examination,  that  the  note  had  been  renewed  by  him.  When 
asked  at  what  rate  of  interest  the  calculation  was  made,  he  an- 
swered, "  ffe  presumed  at  16  per  cent,  but  would  not  state  positive^ 
ly;  and  that  if  renewed  at  all,  the  interest  was  added  in  the  note,** 
This  testimony  was  ruled  out  on  the  trial,  for  the  reason  that  the 
witness  did  not  speak  with  sufficient  certainty.  If  the  word  pre- 
sume, which  was  used  by  the  witness,  is  to  be  construed  ety  mo- 


•Note.— See  Craft  vs.  Jacktan,  Adm*r,  4  Ga.  R.  360.— [Rbp.] 
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logically,  then  the  Court  was  right,  for  it  means,  according  to  the 
lexicons,  to  believe  without  examination  ;  and  in  this  sense,  is  a 
weaker  term  than  belief y  and  even  this  is  excluded,  except  in  ca- 
ses of  experts  J  &c. ;  for  to  believe,  is  to  put  credit  or  confidence  in 
the  veracity  of  testimony  ;  whereas,  to  presume^  is  to  affirm  a  thing 
to  be  true,  without  proof. 

Neither  witnesses,  however,  nor  the  commissioners  who  take 
their  testimony,  are  always  dictionary-makers,  and  it  wiU  not  do, 
therefore,  to  subject  this  testimony  to  so  severe  a  test.  Lan- 
guage must  be  construed  in  its  ordinary  import,  and  it  will  be 
found  that  persons  usually  employ  the  word  presume,  to  admit  or 
affirm,  modestly  or  hesitatingly,  a  positive  fact  within  their  knowl- 
edge, and  about  which  they  are  interrogated.  Who  ever  an- 
swers yes  to  the  question  put  to  them,  as  to  their  candidature  for 
office,  their  approaching  nuptials  or  their  participation  in  a  usu- 
rious contract  ?  The  respondent,  seeking  a  veil  to  conceal  his 
confusion,  falteringly^e^vme^  the  thing  is  or  may  be  so.  Such, 
we  have  no  doubt,  wajs  the  meaning  of  this  witness.  The  note 
was  payable  to  himself,  he  had  renewed  it,  and  consequently 
knew  positively  whether  it  was  or  was  not  usurious.  But  unwilling 
to  face  the  transaction  without  disguise,  and  to  admit  that  he  had 
broken  the  first  law  made  for  mankind,  after  the  fall,  which  was, 
that  in  the  sweat  of  their  ovm  face,  they  should  eat  their  bread, 
and  not  in  the  sweat  of  other  people* s  ;  and  still  more  reluctant, 
perhaps,  to  testify  to  his  own  undoing,  frankly  to  admit  facts 
which  would  forfeit  all  interest  on  the  original  sum  loaned ;  and 
yet,  resolved  not  to  testify  falsely,  the  witness  states  that  h§  "  pre- 
sumes the  note  was  renewed  at  16  per  cent,  per  annum,  but  wiilX 
not  (he  does  not  say  he  cannot)  state  positively  ;  and  that  if  re- 
newed at  all,  (he  had  already  sworn  that  it  was,)  **it,**  that  is,  the 
usurious  interest,  "  was  added  in  the  note." 

Our  conviction  is,  that  this  testimony  should  have  been  submit- 
ted to  the  Jury.  The  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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No.  23. — Jambs  Oliteby  plaintiffin  error,  rt.  Wm  .  Face,  Jr.  and 

P.  L,  BiooEES,  defendants. 

£1.]  As  a  general  role,  this  Court  will  always  more  readily  control  the  dis- 
cretion of  the  Court  below,  in  refusing  a  new  trial,  than  in  granting  it,  for 
the  reason  that  the  refusal  to  grant  a  new  trial,  operates  as  a  final  adjudica- 
tion of  the  rights  of  the  partieik 

£2.]  Where  one  of  the  defendants  was  a  bona  fide  holder  of  a  promissory  note, 
and  there  was  no  evidence  to  impeach  the  consideration  in  his  hands,  the 
amount  of  which  was  not  allowed  by  the  Jury|:  Heldf  that  the  discretion 
of  the  Court  below,  in  granting  a  new  trial  to  tlie  defendants,  was  properly 
exercised. 

In  Equity,  in  Muscogee  Superior  Court,  Tried  before  Judge 
Alexabideb,  November  Term,  1848. 

Oliver  filed  his  bill  in  the  Court  below,  charging  that,  in  Janu- 
ary, 1837,  P.  L.  Biggers  and  himself  purchased  a  lot  of  land,  for 
which  Biggers  paid  $500  in  cash,  and  they  gave  their  joint  note 
for  $850,  which  note  was  subsequently  taken  up  by  Oliver;  that 
the  deed  was  made  to  Biggers,  who  gave  Oliver  a  bond  for  titles 
to  his  proportionate  share  of  the  land,  when  the  note  was  paid; 
the  land  was  divided  between  them,  and  each  party  took  posses- 
sion of  their  part — ^no  writings  passing  between  them — ^and  they 
have  been  in  possession  ever  since,  till  the  filing  of  the  bill. 

The  bill  farther  charged,  that  in  November,  1838,  being  some- 
what enbarrassed,  he  agreed  with  William  Pace,  Jr.  of  said 
County,  to  give  him,  Pace,  his  note  for  $492  59,  and  transfer  to  him 
Biggers'  bond  for  titles  to  said  land,  as  collateral  security ;  in  con- 
«ideration  of  which.  Pace  agreed  to  pay  Oliver's  debts  amounting 
to  some  $425,  on  which  was  calculated  16  per  cent;  that  during 
the  years  1839, 1840  and  1841,  he  paid  Pace  large  amounts,  more 
than  sufficient  to  pay  said  notes;  that  in  the  month  of  January, 
1842,  Pace'* exacted"  of  him  a  note  for  $735  85,  which  he  alle- 
ges was  without  consideration. 

The  bill  farther  charged,  that  Biggers  and  Pace,  confederating 
to  defi'aud  Oliver,  said  Biggers  executed  to  Pace  a  deed  to  Oli- 
ver's part  of  said  land,  and  Pace  transferred  to  Biggers,  Oliver's 
note  for  $735  85;  and  that  subsequently,  in  March,  1842,  Pace 
re-conveyed  said  prepoises  to  said  Biggers;  that  at  April  Termy 
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1843,  of  Muscogee  Superior  Court,  Biggers  brought  his  action  of 
ejectment  against  Oliver  for  said  land. 

The  bill  farther  charges,  that  Biggers  knew,  when  he  received 
the  said  note  of  Oliver's,  that  it  was  void  for  want  of  considera* 
tion  and  the  usurious  contract. 

The  bill  prayed  an  injunction  of  the  suit  in  ejectment,  and  that 
the  note  for  8735  85,  might  be  givei^up  and  cancelled ;  and  that 
Biggers  might  be  decreed  to  make  titles  to  Oliver  for  his  portion 
of  said  tract  of  land. 

The  defendants,  in  their  answer,  admitted  the  facts  stated,  aa  to 
the  purchase  of  the  land,  and  the  payment  for  the  same,  and  the 
bond  for  titles;  also,  the  division  of  the  land,  and  the  joint  posses^ 
sion.  They  admitted  that  Face  assumed  to  pay  debts  amounting 
to  between  $400  and  $500,  and  that  Oliver  gave  his  note  for 
$49S  59,  and  the  note  for  $850,  and  the  bond  for  titles,  of  Big^ 
gers  as  collateral  security.  The  answer  did  not  admit  the  usury, 
but  admitted  that  Oliver  made  payments  in  com  and  other  arti- 
cles, during  the  years  1839,  1^40  and  1841,  but  insisted  that  they 
were  on  other  accounts  than  the  note  for  $492  59,  and  attached  a 
copy  of  the  receipt  of  Oliver,  acknowledging  payment  in  fiiU  for 
the  articles  furnished  up  to  the  close  of  1841,  and  that  the  note 
for  $735  85,  was  subsequently  given  by  Oliver  to  Pace,  in  Janu- 
ary, 1842. 

The  answer  utterly  denied  all  combination  between  Pace  and 
Biggers,  but,  on  the  contrary,  says,  that  Biggers  made  the  deed 
to  Pace,  with  the  knowledge  and  approbation  of  Oliver,  and  im 
his  presence  and  upon  his  request ^  and  that  Pace,  at  the  request  of 
Oliver,  delivered  up  to  Biggers  his  bond  and  the  note  for  $8501 
They  admit  that  Pace  did  re-convey  said  land  to  Biggers  and 
give  up  Oliver's  note  for  $735,  before  it  was  due;  but  it  was  in 
part  consideration  and  payment  of  a  note  due  by  Pace  to  Big- 
gers, amounting  to  $950  or  $1000.  As  a  matter  of  favor  to  Oli- 
ver, they  did  agree  that  Oliver  might  have  tiH  25th  December 
next,  thereafter,  to  take  up  the  note  and  receive  the  deed  for  the 
land,  which  Biggers,  in  his  answer,  announced  him  self  still  willing 
to  do.  Biggers  denied  all  knowledge  of  the  consideration  of  the 
note. 

Upon  the  trial,  an  agreement  was  in  evidence  between  Biggens 
and  Pace,  by  which  Biggers  bound  himself  <'  to  take  the  place  of 
said  Face  with  Oliver,  and  to  stand  to  and  abide  by"  the  previous- 
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contract  between  Pace  and  Oliver.  Also,  the  agreement  between 
OliTer  and  Pace>  dated  6th  January,  1842,  reciting  that  Biggers 
had  made  a  deed  to  Pace,  and  that "  if  Oliver  pays  Pace  all  just 
demands  he  had  against  him,  by  the  25th  December,  1842,  then 
Pace  to  make  to  Oliver  a  deed  to  the  lands." 

There  was  considerable  evidence,  but  none  of  it  contradictory 
of  the  answers. 

Since  the  filing  of  the  bill,  Oliver  had  been  ejected  from  the 
land. 

The  Jury  decreed  that  Oliver  recover  possession  of  the  land, 
and  rent  for  four  years  at  $100  a  year. 

Upon  motion  of  defendant's  counsel,  the  Court  granted  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  law  and 
evidence. 

Which  decision  of  the  Court  is  alleged  to  be  erroneous. 

H.  Holt,  for  plaintiff  in  error. 
H.  L.  BsNNiNo,  for  defendant. 
By  the  CaurL — ^Warner,  J.  delivering  the  opinion. 

The  error  assigned  upon  this  record  is,  that  the  Court  below 
granted  a  new  trial  in  the  cause  at  the  instance  of  the  defendants. 

[l.J  This  Court  will  always  more  readily  interfere,  to  control 
the  discretion  of  the  Court  below,  in  refusing  a  new  trial,  than  in 
granting  it,  for  the  reason  that  the  refusal  of  a  new  trial  operates 
as  a  final  adjudication  of  the  rights  of  the  parties. 

[2.]  In  this  case,  however,  we  are  of  the  opinion  the  discretion 
of  the  Court  was  very  properly  exercised  in  behalf  of  the  defen- 
dants. One  of  the  allegations  in  the  complainant's  bill  is,  that  the 
note  for  $735  85,  executed  by  Oliver  to  Pace,  and  transferred  to 
Biggers,  was  vrithout  consideration,  and  that  Biggers  had  notice 
of  that  fact. 

The  answer  of  Biggers  states  he  received  the  note  before  it 
was  due,  and  denies  all  knowledge  of  the  consideration  for  which 
the  note  was  given.  There  is  no  evidence  in  the  record,  which 
we  can  discover,  going  to  impeach  the  consideration  of  the  note 
of  $735  85,  in  the  hands  of  Biggers,  and  he  being  a  bona  Jide 
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holder  of  the  note,  was  entitled  to  hare  tbe  amount  of  it  aDowed 
him  on  the  trial. 

Let  the  judgment  of  the  Cburt  below  be  affirmed. 


No.  24. — Doe  ex  dem.  VAUGnaK,  administrator  of  jENiuirc,  plaint^ 
in  error,  v».  L.  M.  Biggers,  defendant. 

[1.]  To  admit  secondarj  evidence  of  the  contenti  of  a  paper,  its  existence 
most  be  proven,  and  its  destraction  or  loss. 

[1^.]  Where  the  loas  of  a  paper  is  reHed  npon,  the  law  does  not  require  posi- 
tive proof  of  loss,  bat  proof  snfficient  to  raise  a  reasonable  piesomption  bf 
loss. 

[3.]  It  is  the  province  of  the  Court  to  determine  whether  the  loss  is  sn£Scienlly 
proven  to  admit  secondary  evidence. 

[4.]  Before  secondary  evidence  can  be  admitted,  tbe  party  will  be  required 
to  show  that  he  has,  in  good  faith,  exhausted,  in  a  reatonabU  degree,  all  the 
eounxt  of  informatim  emd  metmt  of  dueotery,  which  the  nature  tf  ike  earn  m^ 
gests  and  wkiA  were  acceseible  to  him, 

[5.]  When  a  paper  is  traced  into  the  hands  of  a  person,  reasonable  diligence 
must  be  used  to  procure  the  testimony  of  that  person,  before  secondary  evi> 
denoe  is  admissible.    When  a  paper  is  known  to  be  in  the  possession  of  a 

j      person  vdthout  the  jurisdiction  of  the  Coart,  whether,  for  that  reason,  secon- 

i      dary  evidence  may  not  be  admitted  1    Quere. 

[6.]  When  a  Magistrate's  execution  is  lost,  and  its  contents  proven,  and  also 
the  levy  on  the  land  by  a  Constable,  and  a  return  of  the  same  to  the  Bherill^ 
the  Court  Will  pnesume  that  there  was  also  on  it,  the  Constable's  entiy  of 
''no  personal  property  to  be  found,"  &c« 

[7.]  The  general  rule  is,  that  when  an  officer  is  required  to  do  an  act^  the 
omission  to  do  which  would  make  him  guilty  of  a  culpable  neglect  of  duty, 
it  ought  to  be  intended  that  he  has  duly  perfonhed  it,  unless  the  contrary  is 
made  to  appear. 

[8.]  ThQ  rule  as  to  the  degree  of  secondary  evidence  is  this — where  there  ii 
no  ground  for  the  presumption  that  better  secondary  evidence  exists,  any 
proof  is  received  which  is  admissible  by  the  other  rules  of  law,  unless  the 
olijecting  par^  can  show  that  better  evidence  was  previoasly  known  to  the 
other  party,  and  might  have  been  produced. 

[9.]  Presumption  of  the  loss  of  a  paper  may  arise  from  lt^»se  of  tsme,  which 
will  be  taken  into  account  in  determining  the  question  of  diligence  in  the 
search.  A  deed  to  land  sold  by  the  Sheriff,  under  a  Justice's  CoxatJLfa,  Will 
be  admitted  in  evidence,  upon  proof  of  the  loss  of  the/,  jh.,  the  levy  and  laitt 
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and  upon  proof,  by  prenimptioni  that  the  entiy  of  the  Oongtable  who  mado 
the  levjy  of  "  no  personal  property  to  be  found,"  &c.  was  made  on  it.  Thia 
case  shown  not  to  conflict  with  the  case  of  HopkmM  v$.  Bwrck,  3  Kdly^  222. 
[10.]  When  the  answer  of  a  witness  is  written  without  punctuation,  the  best 
rule  is  to  read  it  so  as  to  make  sense  of  each  and  every  part ;  to  connect 
such  parts  aa  will  be,  when  joined  together,  susceptible  of  an  intelligible 
meaning ;  and  if  a  proposition  or  statement  becomes  absurd  by  connection, 
to  let  it  stand  aa  an  independent  statement. 

Ejectment,  in  Muscogee  Superior  Court.  Tried  before  Judge 
Alexander,  November  Term,  1848. 

An  action  of  ejectment  was  brought  in  Muscogee  Superior 
Court,  upon  the  demise  of  Jonathan  D.  Vaughn,  as  the  adminis- 
trator of  Bartholomew  Jenkins,  deceased,  against  Lorenzo  M. 
Biggers.  The  defendant  set  up  title,  imder  a  Sheriff's  deed,  pur- 
porting to  have  been  made  after  sale  under  Ji.  fa,  against  one 
Bartholomew  Jenkins. 

Pending  the  trial,  the  defendant  offered  in  evidence  the  inter- 
rogatories of  Lewis  Wynn,  who  swore  that,  "  while  Sheriff  of 
Harris  County,  Georgia,  lot  of  land  No.  276,  (the  premises  in 
dispute,)  was  levied  on  by  a  Constable,  and  duly  returned  to  wit- 
ness, according  to  law,  and  he  sold  the  same  accordingly,  and  that, 
on  examination,  he  finds  the  annexed  a  true  copy  of  the  deed  ex- 
ecuted by  him,  on  the  day  and  at  the  place  therein  specified.  He 
sold  said  land  to  the  highest  bidder-— one  Waits  becoming  the 
purchaser — ^by  virtue  of  a^.  fa.  issued  from  a  Justice's  Court  in 
Coweta  County,  in  favor  of  William  Daniel  vs,  Bartholomew 
Jenkins,  and  is  now  under  the  impression  he  handed  over  [said 
fi.  fa.  to  said  Daniel." 

To  this  testimony  plaintiff's  counsel  objected,  but  was  over- 
ruled by  the  Court. 

Plaintiff's  counsel  objected,  also,,  to  the  reading  of  the  deed 
from  Levris  Wynn  to  Waites,  without  the  production  of  xhefi.fa, 
but  was  overruled  by  the  Court. 

The  proof  showed,  that  Daniel  had  removed  from  the  State  of 
Gieorgia,  either  to  Texas  or  Louisiana;  and  Col.  H.  Holt  testified 
that,  as  the  counsel  for  Biggers,  he  had  addressed  several  letters 
to  different  persons  in  Louisiana  and  Texas,  in  order  to  find  out 
the  residence  of  Daniel,  without  any  success. 

It  was  in  evidence  that  Biggers  had  made  search  for  the  Ji.fa, 
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and  the  judgment  on  which  it  was  founded,  in  the  district  where 
it  purpoited  to  have  been  issued,  and  also  in  the  offices  of  the 
Clerks  of  the  Inferior  and  Superior  Courts,  without  success,  and 
that  he  had  applied  to  the  Magistrates  of  that  district  without 
success. 

To  the  last  interrogatory  to  Robert  S.  Foster,  he  answered: 
**  In  relation  to  what  will  benefit  the  defendant,  I  will  say,  that 
from  my  knowledge  of  said  Jenkins'  business  and  affairs,  I  think 
said  Jenkins  made  a  contract  with  a  certain  William  Daniel,  when 
Jenkins  and  myself  were  in  Bullsborough,  in  Coweta  County,  or 
at  some  other  time;  and  further,  that  said  Jenkins  admitted  of  ex* 
ecutions  to  issue  against  him  in  Coweta  County,  in  favor  of  Wil- 
liam Daniel,  and,  as  I  have  been  informed,  the  land  which  he 
drew  in  the  land  lottery  of  1827,  in  Coweta,  Muscogee  and  Car- 
roll lottery,  was  sold  by  the  Sheriff  under  ssdd  execution,  and  that 
said  Jenkins  received  full  remuneration  in  the  overplus  of  said 
executions,  in  money,  and,  also,  in  a  note  of  the  sum  of  ninety- 
eight  dollars,  on  William  Daniel." 

Plaintiff's  counsel  objected  to  this  answer,  and  the  Court  ad- 
mitted the  following :  *'  that  said  Jenkins  admitted  of  executions 
to  issue  against  him  in  Coweta  County,  in  favor  of  said  William 
Daniel." 

The  Court  charged  the  Jury, "  that  in  determining  the  question 
whether  the  execution  levied  on  said  land  had,  at  the  time  of  the 
levy,  the  necessary  entries,  they  might  and  ought  to  take  into 
consideration  the  lapse  of  time  since  the  levy,  the  testimony  of 
Mr.  Wynn,  the  admission  of  Jenkins,  as  testified  to  by  Foster,  and 
all  the  other  circumstances  of  the  case." 

The  Jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial. 

1st.  Because  the  Court  erred  in  admitting  the  testimony  of 
Lewis  Wynn,  as  to  the  ji,  ^fa,  under  which  the  land  in  dispute 
was  sold ;  the  existence,  loss  or  destruction  of  the  same  not  having 
been  sufficiently  established. 

2nd.  Because  the  Court  erred  in  permitting  the  copy  deed  to 
be  read  in  evidence,  without  the  production  of  the  fi,  fa.  under 
and  by  virtue  of  which  the  land  was  sold,  or  requiring  other  proof 
than  that  submitted  to  the  Court,  of  the  existence,  loss  or  destruc- 
tion  of  said^.  fa*  and  without  further  ^roof,  also,  that  said^.^^. 
had  on  it,  at  the  time  the  same  was  levied,  an  entry  made  by  a 
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proper  officer,  that  there  was  no  personal  property  of  the  defen- 
dant's to  be  found,  whereon  to  levy  the  same. 

3d.  In  admitting  any  part  of  the  answer  of  Robert  S.  Foster  to 
the  last  interrogatory. 

4th.  Because  the  Court  erred  in  excluding  that  part  of  the  testi- 
mony of  the  Messrs.  Frys,  wherein  they  say,  that  Jenkins  told 
them  that  his  wife  and  children  were  in  Gwinnett  County,  and 
that  he  had  given  in  for  a  citizen's  draw  in  that  County,  and  for 
a  soldier's  draw  in  Patterson's  District,  of  Pike  County — ^this 
conversation  having  occurred  long  before  there  was  any  litigation 
as  to  this  land. 

5th.  Because  the  verdict  was  contrary  to  the  evidence. 

6th.  Because  the  Court  erred  in  charging  the  Jury  that,  in  deter- 
mining the  question  whether  the  execution  levied  on  said  land, 
had,  at  the  time  of  the  levy,  the  necessary  entries,  they  might  and 
ought  to  take  into  consideration  the  lapse  of  time  since  the  levy, 
the  testimony  of  Wynn  and  Foster,  and  all  the  other  circum- 
stances of  the  case. 

There  were  other  grounds  taken  in  the  motion,  but  not  urged 
before  this  Court. 

The  Court  below  refused  the  motion  for  a  new  trial,  and  this 
refusal  is  now  alleged  to  be  erroneous. 

WELLBORNy  for  plaintiff  in  error. 

Jones,  Bennino  &  Jones,  and  H.  Holt,  for  defendant. 

Wellborn,  for  the  plaintiff  in  error,  submitted  : 

1.  That  before  the  secondary  evidence  taken  below,  of  the  exis* 
fence  and  entries  of  the^.  Ja.  that  brought  the  land  in  dispute  to 
sale,  was  received,  it  should  have  been  shown  that  Daniel,  in 
whose  hands  Wynn  thinks  he  placed  it,  and  especially  the  Con- 
stable who  levied  it,  had  been  inquired  o£, 

2.  That  there  was  no  competent  proof  of  the  requisite  entry  of 
"  no  personal  property,"  having  been  made  on  the  fi,  Ja,  Such 
entry  should  be  satisfactorily  proved.     3  Kdly,  222. 

3.  There  was  no  competent  proof  of  the  execution  of  the  lost 
deeds  of  Wynn  to  Waits,  and  of  Waits  to  Hansell,  of  which 
copies  were  permitted  to  be  sent  to  the  Jury. 
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4.  That  part  of  the  deposition  of  Foster,  to  the  effect  that 
"  JeDkins  admitted  of  executions  to  issue  against  him  in  favor  of 
William  Daniel,  in  Coweta  County,"  is  involved  in  the  same  ca- 
tegory of  incompetency  with  those  portions  of  it  that  were  re- 
jected. This  appears  by  an  examination  of  the  deposition  as 
written. 

5.  Will  not  the  effect  of  sustaining  this  verdict  be  to  introduce 
into  the  law  of  real  property,  the  principle  substantially,  that  lapse 
of  time,  for  a  period  less  than  that  fixed  by  the  Statute  of  Limi^ 
tations,  may  create  a  presumption  to  the  regular  paper  title  7 
Where  is  the  proof,  competent  and  full,  as  required  by  law,  in 
the  absence  of  the  statutory  bar,  to  overcome  the  patent  to  the 
land  given bythe  State  to  Jenkins, 

6.  But  the  admission  of  Jenkins,  if  made,  that  ''executions 
issued  against  him  in  favor  of  Daniel,  in  Coweta  County,"  could* 
at  most,  go  to  the  Jury  but  bb  evidence  of  the  probable  existence 
of  the^.  Ja.  that  brought  the  land  to  sale ;  certainly  not  that  it 
contained  upon  it  the  necessary  entry  of  '*no  personal  property," 
by  the  Constable  in  Harris,  who  levied  it,  a&  erroneously  charged 
by  the  Court. 

Again,  there  was  no  proof  that  the  land  was  sold  by  Wynn 
within  the  usual  houra  of  sale,  either  by  the  recital  of  the  deed, 
or  otherwise.  Without  this  no  title  can  be  deemed  to  have 
passed  by  his  sale  of  the  land.  4  Wheat.  77.  3  Sd.  222.  4 
Georgia  Rep.  148. 

H.  L.  Bennino,  for  the  defendant  in  error. 

1.  The  existence  of  grants,  &c.  may  be  presumed  from  the  ad- 
verse possession  of  the  person  claiming  to  be  the  grantee,  or  from 
equivalent  circumstances.  Cowen  ^SilTs  NoUi,part  U  355,  '6, 
'8,  '9,  361,  '3,  '4, 370,  '1.  4  Georgia  B^.  CrqfU  vt.  Jacksoih  361, 
(6^  ground.)     1  KeUy,  381. 

2.  This  adverse  possession  may  be  sometimes  ^re^iter,  some- 
times less,  than  the  period  fixed  for  a  bar  by  3tatm^  of  X^ixQita- 
tion.    Hill  ^  Cowen^s  notes,  355,  -6,  »upra, 

3.  In  ejectment,  if  the  tide  of  one  party  comes  &om  a  Sheriff^f 
sale,  under  a  fi.  fa.  against  the  other,  proving  tbe^.  fa.  vrill  be 
sufficient,  without  proving  the  judgment,  lus  the  'Caurt,  in  aw^ 
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case,  will  presume  there  must  have  been  a  judgment,  otherwise 
the^  Ja,  would  liave  been  set  aside.     2  Greenl,  Ev,  §316. 

4.  A  new  trial  will  not  be  granted,  although  there  may  have 
been  exceptionable  testimony,  if  there  was  sufHcient  legal  evi» 
dence  without  it,  and  justice  has  been  done.  Graham  N.  Trials^ 
246,  '7,  '8,  '9. 

5.  If  justice  has  been  done,  the  Court  will  not  disturb  a  verdict 
upon  the  ground  of  a  technical  objection.  lb,  341,  '4,  '5,  '6.  1 
JW/y,  381. 

G.  When  the  Judge  who  tries  the  case  is  satisfied  with  the  ver- 
dict, although  one  against  the  weight  of  evidence,  the  Court  will 
seldom  set  it  aside.     Grahamf  405,  '6,  '7,  '8. 

7.  The  Jury,  and  not  the  Court,  is  to  determine  the  effect  of 
evidence  in  raising  a  presumption.  Hill  Sf  Cowen^s  notest  part  I, 
367. 

Bif  the  Cowt. — NisBET,  J.  delivering  the  opinion. 

[1.]  The  first  question  I  propose  to  consider  is,  whether  the  Court 
erred  in  admitting  the  secondary  evidence  of  the  execution  under 
which  the  land  in  question  was  brought  to  sale.  It  was  a  Jus- 
tice's Court  execution  in  favor  o£ Daniel,  against  the  plaintiff's  in- 
testate, Jenkins.  The  levy  on  the  land  was  made  by  a  Constable, 
and  the  execution  was  returned  to  W^nn,  the  Sheriff  of  the 
County  where  it  lay,  who  sold  it,  and  made  a  deed  to  the  purcha- 
ser. The  defendant  below  claimed  title  under  this  levy  and  sale. 
Parol  evidence  was  admitted  to  prove  the  contents  generally, 
^not,  as  we  shall  see,  to  prove  the  fact  that  there  was  on  it  the 
^Constable's  entry  of  "no  personal  property  to  be  found,")  of  this 
execution.  The  plaintiff  in  error  holds  that,  under  the  circum- 
stances of  this  cajse,  the  secondary  evidence  ought  not  to  have 
been  admitted,  because  there  was  not  sufficient  diligence  used  in 
proving  its  existence,  and  its  destruction  or  loss.  This  execu 
tion  is  not  required  by  law  to  be  recorded.  Justices  of  the  Peace 
are  required  to  keep  dockets,  and  are  presumed  to  keep  a  record 
of  judgments,  and  of  the  issuing  of  executions.  An  execution 
•which,  issuing  firom  a  Justice's  Court,  is  levied  upon  lands  or 
negroes,  passes  by  law  into  the  hands  of  the  Sheriff  to  be  exe- 
cuted. He  is  required  to  keep  a  docket,  with  entries  of  his  act- 
ings and  doings  upon  all  executions  which  come  to  his  hands,  and 
when  they  have  fulfilled  their  functionsy  to  return  them  to  the 
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Court  from  whence  they  issued.  There  they  remain  as  papers  on 
file.  The  place  of  deposit  of  an  execution  hfaiving  performed 
its  office,  which  issues  from  the  Superior  Court,  is  therefore  the 
Clerk's  office  of  that  Court.  So,  if  it  issues  from  the  Inferior 
Court,  the  Clerk's  office  of  that  Court  is  the  place  of  its  deposit  and 
legal  custody.  Magistrate's  Court  executions  ought  to  be  returned 
to  the  Court  from  which  they  issue.  This  paper,  therefore,  is  an 
office  paper,  which-  the  law  presumes  to  be  on  file. 

Now,  in  order  to  let  in  secondary  evidence  of  this  paper, 
its  existence  must  be  proved,  and  its  loss  or  destruction. 

[2.]  The  destruction  of  the  paper,  its  existence  having  been 
proven,  (and  slight  evidence  of  its  existence  is  sufficient,  1  Crrea^ 
leqf*s  Evid.  623,)  b^ng  established,  secondary  evidence  will  be 
admitted.  This  case  does  not-  turn  upon  the  destruction  of  the 
paper.  If  lost,  however,  secondary  evidence  will  also  be  admitted. 
What  diligence'  in  proving  its  loss  is  required,  is  not  settled  by 
any  general  rule,  applicable  to  every  case.  This  is  impossible,  for 
the  requisite  degree  of  diligence  in  the  search  must  depend  upon 
the  circumstances  of  each  case.  The  question  of  diligence,  there- 
fore, is  left  to  the  Court. 

[3.]  It  is  the  province  of  the  Court  to  determine  whether  the 
loss  of  the  instrument  is  sufficiently  proved  to  admit  secon- 
dary evidence  of  its  contents.  1  Greetdeqfs  Evid.  623,  624. 
Page  vs.  Page,  15  Pick.  368.  There  are,  however,  general 
principles  settled  which  apply  to  most  cases  of  this  kind,  by  which 
the  Courts  are  bound.  The  law  does  not  require  unquestionable 
proof  of  loss.  The  object  of  the  proof  is  to  establish  a  reiuonablt 
presumption  of  the  loss  of  the  instrument. 

[4.]  In  general,  the  party  is  expected  to  show  that  he  has,  in 
good  faith,  exhausted,  in  a  reasonable  degree,  all  the  sources  of 
information  and  means  of  discovery,  which  the  nature  of  the 
case  suggests,  and  which  were  accessible  to  him.  Good  faith  and 
reasonable  diligence  are  the  requisites,  and  the  diligence  must 
have  reference  to  the  nature  of  the  case.  A  M.  if  S.  48.  6  T, 
R.  246.  1  Starkie's  Evid.  336  to  340.  2  South.  501.  8  ScoU^ 
85.  3  Watts  ifSerg.  291.  1  Greenleafs  Evid.  624.  See,  also,, 
the  numerous  authorities  cited  by  Cowen  Sf  HUl,  note  to  Phil. 
Evid.  867,  and  1  Greenleafs  Evid.  §84,  noU  2.  Now,  in  the  catoe 
before  me,  did  the  party  establish,  by  proof,  a  reasonable  presuanp^ 
Hon  of  the  loss  of  this  execution?    Did  he,  in  good  faith,  in  a. 
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reasonable  degree,  exhaust  all  the  sources  of  his  information  and 
his  means  of  discovery,  having  reference  to  the  nature  of  the 
easel  According  to  the  nature  of  this  case,  it  was  incumbent 
upon  him  to  apply  to  the  Magistrate's  office  of  the  District  whence 
the  execution  issued,  to  ascertain  if  the  original,  or  any  record 
of  it,  was  there.  That  he  did.  This  execution  might  have  been 
returned  by  the  Sheriff  who  sold  the  land,  to  the  office  of  the 
Clerk  of  the  Superior  or  Inferior  Court  of  the  County  where  the 
land  lay.  It  was  reasonable  to  search  there— and  there  he  made 
search.  It  was  reasonable  that  the  Sheriff  might  have  retained 
it,  or  could  give  information  about  it,  and  therefore  he  ought,  in 
the  exercise  of  reasonable  diligence,  to  have  applied  to  him ; 
which  he  did.  He  also  caused  inquiry  to  be  made  of  several  of 
the  owners  of  the  land,  who  bought  it  prior  to  himself.  The 
Sheriff,  Wyntt,  testified  that  he  was  under  the  impression  that, 
after  the  sale,  he  handed  the  execution  to  Daniel,  the  plaintiff, 
and  the  main  point  made  by  the  plaintiff's  counsel,  rested  upon 
the  want  of  diligence  in  procuring  the  evidence  of  that  person. 

[5.]  In  relation  to  Danid,  the  evidence  is,  that  some  twelve  or 
fourteen  years  ago,  he  removed  to  Cherokee  County,  in  this  State, 
where  he  lived  until  about  two  years  before  the  trial  of  the  cause, 
and  had  removed  to  New  Orleans.  Mr.  Dougherty,  the  witness, 
testified  that  he  had  told  the  defendant  of  this.  At  what  time  he 
told  the  defendant  does  not  appear.  Another  witness  testified, 
that  while  acting  as  agent  for  the  defendant  in  procuring  evidence* 
he  had  understood  that  Daniel  had  removed  to  Texas.  It  does 
not  appear,  from  the  evidence,  that  defendant  knew  that  Danid 
was  in  the  State  whilst  he  remained.  Two  years  before  the  trial 
he  had  lefi;  the  State.  It  is  farther  to  be  noted,  that  it  is  not  pro- 
ven, positively,  that  he  ever  had  the  execution;  the  witness 
Wynn  only  testifying  that  it  was  his  impression  that  he  handed  it 
to  him.  To  another  witness,  Wynn  stated,  it  seems,  in  a  letter  to 
him,  that  his  impression  was  that  he  had  returned  it  to  the  Clerk's 
office  of  the  Inferior  Court  of  Coweta  County.  Now,  this  is  not 
to  be  taken  as  a  case  where  the  paper  is  clearly  traced  to  a  person. 
That  he  ever  had  it,  must  have  been  with  the  defendant  a  matter 
of  doubt.  If  it  were  clearly  proven  to  be  in  his  hands,  and  he 
resided  out  of  the  State,  the  authorities  are  in  conflict,  whether 
secondary  evidence  would  not  be  admissible,  upon  the  ground  of 
Ilia  being  without  the  jurisdiction,  and  not  amenable  to  any  pro- 
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cess  of  our  Courts,  either  to  produce  the  paper,  or  to  testify.  He 
might  be  examined  by  commission,  but  no  Court  in  this  State 
could  compel  him  to  testify.  Nor  are  the  Courts  of  Georgia 
judicially  cognisant  of  the  fact,  that  by  the  laws  of  the  State  where 
he  resides,  he  could  be  compelled  to  testify  in  obedience  to  a  com- 
mission from  our  Courts.  This  goes  upon  the  same  principle 
that  has  established  the  rule,  that  where  a  subscribing  witness  to 
a  deed  is  without  the  jurisdiction,  secondary  evidence  is  admissi- 
ble to  prove  its  execution.  See,  in  favor  of  the  secondary  evi- 
dence in  such  a  case,  Prince  vs.  Blachman,  2  East^  250.  Hodmet 
vs.  ToTnan,  1  Starkie  R,  90.  Boone  vs.  Dykes^  legatees^  3  Monroe^ 
532.  Eaton  vs.  CampbeU,  7  Pick.  10.  6  Peters^  352.  Contra» 
Townsend  vs.  Atwater,  5  Day,  298,  306.  Lewis  vs.  Beatty^  8 
Mart.  Lou.  Rep.  N.  S.  287,  %  '9.  9  Cow.  115.  It  is  not  neces- 
sary for  me  to  express  an  opinion  upon  this  point  I  therefore 
express  none.  Whether  Daniel,  in  fact,  had  this  Ji,  fa.  or  not,  is 
not  clearly  proven.  The  presumption,  too,  that  he  has  it  still,  if 
he  ever  had  it,  may  be  rebutted.  15  Pick.  368.  1  Hud.  4r 
Brooke  R.  748.  The  valueless  character  of  this  extinct  paper  to 
Daniel,  and  the  great  length  of  time  which  had  transpired  since 
the  sale,  might,  in  this  case,  rebut  the  presumption,  to  some  extent^ 
that  it  is  still  in  his  possession.  At  least,  and  so  say  the  author- 
ities, such  circumstances  will  lessen  the  degree  of  diligence  re- 
quired in  order  to  let  in  secondary  evidence.  Admitting,  how- 
ever, that  diligence  was  required  in  this  case,  to  procure  the 
testimony  of  Daniel,  it  is  not  a  case  (inferrable  from  all  the  facts 
detailed)  of  that  nature  which  required  the  highest  degree  of 
diligence.  It  appears  that,  after  learning  that  he  had  removed 
either  to  New  Orleans  or  Teasas,  letters  were  addressed  by  the 
defendant,  through  his  counsel,  to  him,  at  both  those  places,  and 
that  no  knowledge  of  his  actual  residence  was  obtained.  All  the 
effort  made  to  procure  the  original  paper  in  this  case,  raises  a 
reasonable  presumption  of  its  loss.  The  party  seems,  in  good 
fiith,  to  have  exhausted,  in  a  reasonable  degree,  his  sources  of 
information  and  means  of  discovery.  We  think  the  secondaiy 
evidence,  therefore,  of  the  contents  of  this  execution  was  properly 
admitted. 

See  farther,  upon  this  point,  10  John.  R.  374.  Hosjk  Eq.  R. 
343.  2  Vmn.  R.  456.  2  Elackf.  228.  3  McCordy  322.  1  Dow 
^  Clark,  190.    2  Bay  R.  487.    1   Wright  R.  305.    5  Com.  108. 
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3  Brod.  4-  Bing.  295.  6  Verm.  399.  9  Wheat,  581.  6  Gill  Sf 
John.  386.  5  Pw;fe.  436.  1  Wright,  440  to  450.  6  C.  4-  P.  181. 
3  Mo**.  82.     Caw,  if  HilVa  Notes,  844. 

[6.]  The  contents  generally  of  the  execution  being  proven,  the 
Court  admitted  a  copy  of  the  SherifTs  deed  to  the  purchaser  of 
the  land  sold  under  it.  The  plaintiff  objected  to  the  deed  going 
in  evidence,  because  it  was  not  proven,  that  the  execution  had 
upon  it  the  Constable's  entry  of  "  no  personal  property  to  be 
fbund,"  at  the  time  of  the  levy  on  the  land.  By  the  Act  of  1811, 
it  is  declared  that  ''no  Constable  shall  be  authorised  to  levy  on  any 
negro,  or  negroes,  or  real  estate,  unless  there  is  no  other  personal 
estate  to  be  found  sufficient  to  pay  the  debt,"  &c.  Prince,  506. 
In  Hopkins  vs,  Burch,  this  Court  determined,  that  to  make  the 
sale  of  lands  or  negroes,  under  Magistrate's  Court  executions  valid, 
it  must  appear,  by  the  Constable's  entry  on  the  execution,  that 
there  was  no  other  personal  property,  or  that  the  defendant  being 
in  possession,  pointed  out  the  land  and  negroes.  3  Kelly,  222, 
Such  an  entry,  then,  was  necessaiy  to  the  validity  of  this  sale,  and 
without  it  the  deed  ought  to  have  been  repelled.  Under  the  de- 
cision of  this  Court  it  was  argued,  that  the  defendant  claiming 
title  under  a  sale  by  virtue  of  a  Magistrate's  execution,  must  show 
that  the  entry  was  on  it.  The  question  is  not  whether  such  an 
entry  is  necessary.  We  hold  that  it  is,  and  that  it  constitutes  a 
necessary  part  of  the  title.  If  the  execution  had  been  produced 
in  this  case,  and  there  had  been  no  such  entry  upon  it,  and  the 
officer  could  not  be  had  to  amend  his  entry,  or  if  had,  could  not 
so  amend,  the  deed  ought  to  have  been,  under  our  decision,  re- 
peDed.  The  question  now  is,  whether  the  existence  of  the  exe- 
cution having  been  proven,  as  well  as  its  loss,  and  its  contents 
having  been  proven  by  parol — ^that  is  to  say,  the  execution  and 
the  levy  on  the  land  by  the  Constable,  being  before  the  Court,  by 
parol,  will  not  the  Couit  presume  from  these  facts,  that  the  Con- 
stable made  the  entry  of  9U>  personal  property  to  he  found,  before 
levying  on  the  land  ?  It  is  a  question  of  evidence  from  presump- 
tion. The  witness  who  proves  the  execution  and  the  levy,  says 
nothing  about  this  entry  whatever.  Were  it  proven  not  to  have 
been  on  it,  then  the  case  would  be  as  if  the  execution  itself  had 
been  produced  without  the  entry  on  it.  The  question  is  not* 
again,  whether  there  was  or  was  not  personal  property  sufficient 
to  pay  the  debt. 
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[7.]  But  it  is  whether  the  Constable  made  upon  the  lost  execu- 
tion the  necessary  entry.  We  think  that  the  deed  was  well  ad- 
mitted, because  we  think  that  the  presumption  of  the  law  is,  that 

I  the  Constable,  a  sworn  officer,  did  his  duty,  and  that  there  was 

'   such  an  entry  on  the  original  execution. 

The  presumption  is  that  the  entry  was  made,  until  the  contrary 
is  made  to  appear.  The  burden  of  proof,  by  the  rule  of  pre- 
sumption, is  cast  upon  the  other  side.  The  general  rule  is,  that 
when  an  officer  is  required  to  do  an  act,  the  omission  of  which 
would  make  him  guilty  of  a  culpable  neglect  of  duty,  it  ought  to 
be  intended  that  he  has  duly  performed  it,  unless  the  contrary  be 
shown.  Phil.  Evid.  151.  3  Ecut,  182.  10  East,  216.  Peake's 
Evid.  5.  BtdJer,  N.  P.  298.  3  Wih.  362.  2  Black.  JR.  852.  1 1 
John.  JR.  517.     19  John.  R.  347. 

The  act  required  of  the  Constable  in  this  case  is  one,  the  omis- 
sion of  which  would  make  him  guilty  of  the  most  serious  neglect 
of  duty — an  act  upon  which  the  title  of  lands  or  negroes  might, 
does  in  this  case,  depend.  So  serious  is  the  required  act,  that  a 
levy  upon  lands  or  negroes  without  it,  would  subject  him  to  lia- 
bility as  a  trespasser.  It  is  not  our  business  to  inquire  into  the 
probabilities,  qs  a  mere  question  of  fact,  whether  an  ignorant  Con- 
stable has  done  his  duty.  We  look  upon  him  as  an  officer  of  the 
law,  and  are  to  be  governed  by  the  same  general  rules,  whether 
he  be  a  wise  man  or  a  fool.  In  HarttoeU  vs.  Root,  a  Sheriff  was 
presumed  to  have  made  a  levy.  Woodtoarth,  J.  said,  '*  The  ques- 
tion in  this  case  is,  whether  it  is  not  to  be  presumed,  that  the  de- 
fendant made  a  levy  on  the  property  of  Conkling.  The  officer 
acted  upon  his  oath  of  office.  His  duty  required  him  to  make  a 
levy,  and  it  does  not  appear  that  Conkling  had  any  other  property 
besides  the  horses  to  satisfy  the  execution.  In  such  a  caae,  in  the 
absence  of  positive  proof,  and  against  a  public  officer,  the  cir- 
cumstances offered  a  fair  and  reasonable  presumption  that  a  levy 
had  been  legally  made."  19  John.  R.  347.  The  rule  of  pre- 
sumption in  that  case  was  applied  in  favor  of  the  officer.  In  all 
cases  it  would  seem  to  me,  that  it  ought  to  be  applied  with  greater 
liberality  in  favor  of  purchasers  or  others,  who  are  affected  by  his 
acts.  The  case  of  Jackson  ex  dem.  Sternberg  et  al.  vs.  Shaffer, 
is  strongly  to  the  point.  In  that  case  it  was  decided  by  the  Su- 
preme Court  of  New  York,  that  where  land  is  sold  under  ^fi.fa. 
^d  a  deed  executed  by  the  Sheriff,  the  Court  would  presume 
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that  the  execution  had  been  levied.  This,  in  favor  of  the  purcha- 
ser. "  Another  point,"  said  Van  NesSy  J.  "  was  made  in  behalf 
of  the  defendant,  which  it  is  necessary  briefly  to  notice,  namely : 
that  the  sale  under  the  judgment  in  favor  of  Ehle,  which  is  the 
foundation  of  the  plaintifl'^s  title,  is  void,  because  it  is  not  shown 
that  there  had  been  a  previous  levy  by  the  Sheriff.  It  no  where 
appears  that  there  had  not  been  a  levy.  And,  if  it  \vere  neces- 
sary, the  Court  would,  under  the  circumstances  of  this  case,  pre- 
sume it  to  have  been  made."     11  John,  R,  517. 

The  two  cases  last  referred  to  presume  a  levy — an  act  necessary 
to  the  validity  of  a  sale.  We  do  not,  in  this  case,  presume  a  levy, 
hut  a  preliminary  official  act,  which  is  also  necessary  to  the  vali- 
dity of  the  sale,  but  not  more  necessary  than  a  levy.  I  appre- 
hend that  the  rule  will  be  found  general,  that  officers  acting  under 
oath,  or  in  whom  the  Government  reposes  a  trust,  are  presumed 
to  have  done  their  duty  until  the  contrary  appears.  In  favor  of 
this  general  rule,  see  the  following  cases :  Hickman  vs.  Bqfman, 
Hardin's  R.  348.  Beeler's  Heirs  vs.  Bullitt's  Heirs,  3  Marsh.  K. 
R.  280.  Tupper  vs.  Taylor,  6  Serg.  Sf  Rawle,  173.  2  Gall.  R. 
15.  Marsh  vs.  Lawrence,  4  Cowen  H.  461.  6  lb  .276.  3  Monroe, 
211.  R.  271.  3  J.  jr.  Marsh.  226.  3  GUI.  ^  John.  350.  3  N. 
Hamp.  R.  310.    5  Litt.  R.  19. 

The  best  evidence  in  this  case  clearly  would  be,  under  the  deci- 
sion in  Hopkins  vs.  Burch,  the  execution  with  the  entry  thereon, 
that  being  lost,  secondary  evidence  as  to  the  entry  is  admissible. 
Now  the  highest  degree  of  secondary  evidence  is  not  required. 

[8.]  The  rule  upon  that  point  is  this — ^when  there  is  no  ground 
for  legal  presumption  that  better  secondary  evidence  exists,  any 
proof  is  received  which  is  not  inadmissible  by  other  rules  of  law, 
unless  the  objecting  party  can  show  that  better  evidence  was  pre- 
viously known  to  the  other,  and  might  have  been  produced ;  thus 
subjecting  him,  by  positive  proof,  to  the  same  imputation,  of  fraud, 
which  the  law  itself  presumes,  when  primary  evidence  is  with- 
held. Whether  the  highest  secondary  evidence  ought  not  to  be 
produced,  it  is  true,  has  been  a  mooted  question.  But  the  weight 
of  authority  is  in  favor  of  the  rule  as  I  have  stated  It.  Coyle  vs. 
Cayle,  6  C.  Sf  P-  81.  Rex  vs.  Hunt  et  al.  3  B.  Sf  Aid.  566.  6  C, 
^  P.  206.  3  Scott,  N.  R.  577.  Doe  d.  GiUhert  vs.  Ross,  8  Dowl. 
389.  7  M.SfW.  102,  S.  C.  Gilbert's  Evid.  by  Lofft.p.  5.  8  a 
if  P.  502.    2  JJf.  ^  Rob.  138.     10  Watts^  63.    9  Wheat.  682  to 
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587.  2  HalsL  46  to  53.  2  Mason,  464.  1  Grcerd.  Evid.  §84, 
note  2.  As  there  was  no  better  evidence  of  the  fact  to  be  proved, 
Bhown  to  exist,  and  within  the  knowledge  of  the  defendant,  it 
was  proper  to  admit  evidence  by  presumption.  The  rule  of  pre- 
sumption would  apply,  however,  iiTeapective  of  the  peculiar  cir- 
cumstances of  this  case — they  render  its  application  free  from 
doubt. 

[9.]  The  Court  insti-ucted  the  Jury  that,  in  determining  the 
question  whether  the  entry  was  on  the  'Ji,  fa,  they  should  take 
into  consideration  the  lapse  of  timft  since  the  levy,  the  tesdmony 
of  Wifun,  the  admissions  o^  Jenkins,  the  plaintifTs  intestate,  and  all 
the  circumstances  of  the  case  ;  and  this  charge  is  excepted  to.  If 
it  was  right  to  admit  secondary  evidence  of  the  Ji,  fa,  at  all,  then 
it  was  proper  for  the  Jury  to  consider  of  it.  They  were  the 
judges  of  that  evidence.  Jenkins*  admission  went  to  prove  the 
existence  of  the  execution.  Wynnes  testimony  to  prove  its  con- 
tents generally,  the  levy,  and  sale,  and  the  deed.  Lapse  of  time 
is  a  circumstance  from  which  its  loss  may  be  inferred.  The  pre* 
sumption  that  an  officer  has  performed  his  duty,  is  a  legal  pre- 
sumption, drawn  by  the  Court;  yet,  as  in  this  case,  it  could  not  be 
drawn  but  upon  the  establishment  of  the  loss  of  the  execution, 
cdl  the  circumstances  going  to  show  the  loss  were  properly  sub- 
mitted to  the  Jury.  Presumption  of  loss  of  a  paper-may  arise 
from  lapse  of  time,  which  will  be  taken  into  account,  in  determin- 
ing the  question  of  diligence  in  the  search.  Per  Story,  J.  in  Pat" 
Urson  vs.  Wynn,  5  Peters  R.  242,  '3.     1  Gread,  Emd.  §20. 

[10.]  A  motion  was  made  to  the  Court  to  exclude  the  following 
answer  of  a  witness,  {Foster,)  to  wit:  "In  relation  to  what  will 
benefit  the  defendant,  I  will  say,  that  from  my  knowledge  of  said 
Jenkins*  business  and  affairs,  I  think  said  Jenkins  made  a  contract 
with  a  certain  William  Daniel,  when  Jenkins  and  myself  were 
in  BuUshorough,  Coweta  County,  or  at  some  other  time ;  and  far* 
ther,  that  said  Jenkins  admitted  of  executions  to  issue  agwist 
him  in  favor  of  said  WiUiam  Daniel,  and  as  I  have  been  iufbrmed, 
the  land  which  he  drew  in  the  land  lottery  of  eighteen  hundred 
and  twenty-seven,  in  the  Coweta^  Muscogee  and  Carroll  lottery, 
was  sold  by  the  Sheriff  under  said  executions,  and  that  said  Jei^ 
kins  received  full  remuneration  in  the  overplus  of  said  executions 
in  money,  and  also  in  a  note  of  the  sum  of  ninety-eight  dollars  on 
WUh  am  DanitL"    The  Courti  upon  this  motion^  excduded  aQ  of 
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this  answer  of  the  witness,  except  the  following:  "that  said  Jen- 
kins admitted  of  executions  to  issue  against  him  in  Coweta  County, 
in  faroT  of  said  William  Daniel.^'  The  admission  of  this  part  of 
the  answ^er  is  complained  of  as  being  erroneous.  The  argument 
in  favor  of  its  inadmissibility  is,  that  it  stands  connected  in  the  an- 
swer with  the  first  members,  to  wit :  **  From  my  knowledge  of  mid 
Jenkins*  business  and  affairs f  I  think  said  Jenkins  madcj**  fy:.  and 
being  so  connected,  the  admitted  part  is  to  be  taken  as  a  state- 
ment dependent  upon  witness'  knowledge  of  the  business  and  af- 
fairs of  Jenkins^  and  not  sworn  to  positively,  but  presented  as  the 
thought  or  opinion  of  the  witness.  This  is  the  whole  of  the  ar- 
gument in  favor  of  the  exception.  If  the  connection  and  depen- 
dence asserted  do  exist,  it  is  clear  that  the  testimony  is  illegal, 
and  not  otherwise.  The  answer  of  this  witness  is  written  with- 
out regard  to  punctuation — the  words  run  continuously.  We 
are,  therefore,  compelled  to  construe  it,  without  aid  from  that 
quarter.  In  such  a  case,  the  best  rule  would  seem  to  be  to  read 
it  so  as  to  make  sense  of  each  and  every  part — to  connect  such 
parts  as  will  be,  when  joined  together,  susceptible  of  an  intelli- 
gible meaning,  and  if  a  proposition  or  statement  becomes  absurd 
by  connection,  to  let  it  stand  as  an  independent  statement.  Ap- 
ply this  rule  to  the  admitted  evidence,  and  the  preliminary  state- 
ment, ''from  my  knowledge  of  said  Jenkins'  business  and  affairs, 
I  think  said  Jenkins,*^  &c.  and  how  will  the  union  read  ?  thus : 
**From  my  knowledge  of  said  Jenkins*  business  and  affairs,  I  think 
said  Jenkins  admitted  of  executions  to  issue  against  him  in  Coiceta 
County  in  favor  of  said  William  Daniel"  The  witness  testifies 
as  to  admissions,  that  is,  to  verbal  admissions  made  by  Jenkins, 
Now,  as  united,  he  is  made  to  state  his  opinion  or  thought  as  to 
verbal  admissions  made  by  a  man,  from  his  knowledge  of  his  busi- 
ness and  affairs.  Now  is  it  not  very  unreasonable  to  suppose  that 
a  witness,  any  witness,  intended  to  testify  as  to  verbal  admissions 
of  another,  from  his  knowledge  of  his  business  and  affairs?  No 
person  with  the  least  possible  amount  of  sense,  could  be  presumed 
to  intend  to  testify  so  absurdly.  The  preliminary  part  of  the  an- 
swer has  its  legitimate  reference  to  other  parts  of  the  testimony ; 
parts  to  which  it  may  intelligibly  apply — parts,  too,  which  precedd 
that  portion  which  relates  to  admissions.  To  them  the  Court  ap- 
plied the  preliminary  statement,  and  considering  that  the  witness 
intended  to  confine  it  to  them,  held  the  testimony  as  to  the  admis- 
voL.  VI.        26 
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sions,  as  an  independent  statement.  We  think  this  the  only  rea^ 
sonable  construction  to  be  given  to  this  answer.  It  is  one  which 
gives  an  intelligible  meaning  to  the  whole  of  it,  and  which  involves 
the  witness  in  no  absurdity.  Viewed  in  this  lightf  the  testimony 
which  was  admitted,  proves  admissions  of  the  plaintiff's  intestate 
against  his  title,  and  was  legitimate  evidence. 

One  or  two  other  points  of  error  are  made  in  the  assignment, 
but  which  seemed  to  be  abandoned  in  the  argument,  and  upon 
which,  therefore,  I  shall  express  no  opiniorf,  only  remarking  that, 
in  the  judgment  of  the  Court,  they  were  not  such  as  would  au- 
thorize us,  if  sustained,  to  send  the  case  back. 

Let  the  judgment  below  be  affirmed. 


No.  25. — George  W.  Crawford,  Governor,  &c.  plaintiff  in  er- 
ror, r*.  David  Foster  and  others,  defendants. 

[l.]  A  bond  may  be  delivered  as  an  escrow j  by  the  sureties  to  the  principal  ob- 
ligor. 

[2.]  If  two  of  the  sureties  to  a  Sheriff's  bond  sign  upon  condition  that  the  in- 
stniment  is  not  to  be  considered  as  executed  until  the  signatures  of  two  oth- 
ers are  obtained,  and  it  is  left  with  the  knowledge  and  by  the  consent  of  the 
Justices  of  the  Inferior  Court,  who  were  oflSciatingin  taking  it,  in  the  hands  of 
the  principal  obligor  for  that  purpose,  it  is  no  error  to  admit  evidence  of 
these  facts,  or  to  hold  that  the  bond  is  void  as  to  the  defendants  who  sub- 
scribed it,  provided  the  condition  was  not  performed. 

Debt  on  Bond,  in  Decatur  Superior  Court.  Tried  before 
Judge  Warren,  December  Term,  1848. 

There  were  a  number  of  errors  assigned  in  this  cause,  but  the 
judgment  of  the  Circuit  Court  being  affirmed  upon  one  point, 
and  the  others  not  being  considered  by  this  Court,  it  is  unneces- 
Bary  to  insert  a  statement  of  the  facts. 

For  the  facts  referring  to  the  point  decided,  the  reader  is  re^ 
ferred  to  the  opinion  of  the  Court. 

W.  Taylor,  for  plaindff  in  error. 
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SuLLiTAN  &  Brown,  for  defendants. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of 
Decatur  County. 

It  was  an  action  of  debt,  brought  by  the  Governor  of  the  State, 
for  the  use  of  Green  Mitchell,  as  administrator  of  William  Mont- 
gomery, deceased,  against  David  Foster,  Ira  Sanborn  and  John 
Harrell,  upon  a  bond  executed  by  D.  Foster,  as  principal,  and  the 
other  defendants  as  his  sureties,  conditioned,  that  Foster,  who  had 
been  elected  Sheriff  of  Decatur  County,  should  truly  and  faith- 
fully discharge  the  duties  of  his  ofHce  according  to  law,  and  should 
collect  and  pay  over  all  moneys  which  might  come  into  his  hands. 

The  breach  charged  in  the  declaration,  was,  that  Foster,  du- 
ring his  continuance  in  ofHce,  had  sold  a  large  amount  of  property 
under  execution,  belonging  to  William  Montgomery,  deceased, 
and  that  afler  satisfying  the^.  fas,  in  his  hands,  he  had  failed  to 
pay  over  the  surplus  to  the  defendant  in  execution,  or  his  admin 
istrator. 

Foster,  the  principal  in  the  suit,  was  not  served,  and  Sanborn 
and  Harrell  pleaded  non  est  factum  to  the  bond;  and  to  sup- 
port the  issue  joined  on  this  ylea,  these  defendants  offered  the 
testimony  of  S.  B.  Lonam  and  William  Peabody,  two  of  the  Jus- 
tices of  the  Inferior  Court,  who  officiated  in  taking  the  bond. 
Lonam  swore  that  he  was  present  at  the  execution  of  the  instru- 
ment ;  that  it  was  understood  at  the  time,  that  Dempsey  Harrell 
and  William  Martin  were  to  sign  as  sureties.  Foster  promised 
to  have  this  done,  "  and  it  was  upon  condition  that  he  would  do 
80,  that  the  defendants  subscribed  their  names.  Witness  did  not 
consider  the  bond  executed,  without  being  signed  by  the  other 
two  sureties."  William  Peabody  testified  that  the  defendants 
wpuld  not  consent  to  become  sureties,  unless  the  other  two  names 
wec^  obtained.  "  And  the  instrument  was  placed  in  the  hands  of 
Faster  for  that  jmrposeJ* 

[1.]  Was  the  instrument,  on  which  suit  was  instituted,  deliv- 
ered ?  This  is  the  only  point  in  the  case  whidh  it  is  necessary  to 
consider.  The  plaintiff  below,  and  in  error  here,  who  drew  this 
instrument  from  the  Clerk's  office  of  the  Superior  Couit,  (neither 
that  officer  nor  any  one  else  being  able  to  tell  how  it  came  thero,) 
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contends  that  it  was  delivered  absolutely ;  the  defendants,  tbaX  it 
was  delivered  as  an  escrow. 

[2.]  The  evidence  of  the  attesting  Justices  of  the  Inferior* 
Court,  is  full  and  complete  and  uncontradicted.  They  depose^ 
that  Sanborn  and  John  Harrell  signed  the  bond,  expressly  on 
condition  that  Dempsey  Harrell  and  William  Martin  should  also 
sign  it ;  that  it  was  lefl  in  the  hands  of  David  Foster,  the  princi- 
pal obligor,  for  that  purpose  ;  and  that  witnesses,  acting  as  the 
agents  of  the  public,  did  not  consider  the  instrument  executed, 
until  this  was  done.  Could  the  Court  refuse  to  instruct  the  Jury, 
that  if  they  believed  the  from  testimony  that  the  bond  was  never  de- 
livered, but  lefl  inchoate,  that  they  should  find  for  the  defend* 
ants  ?  And  could  the  Jury  declare  otherwise  than  they  did  by 
their  verdict  ]     We  think  not. 

In  the  absence  of  positive  proo£  to  the  contrary,  the  Jury 
might,  perhaps,  infer  a  delivery,  from  the  feet  that  the  bond  was 
found  among  the  papers  in  the  Clerk's  office.  3  No,  Ca.  R,  384. 
4  lb,  270.  But  this  presumption  is  expressly  negatived  by  the 
testimony  of  the  acting  Justices,  who  attested  the  instrument. 

We  might  feel  inclined  to  regret,  with  Chief  Justice  MarshaUf 
{Pawling  vs, "United  States,  4  Cranch,  222,)  that  parol  evidence 
was  ever  admitted,  to  show  that  a  bond,  upon  its  face  purporting 
to  be  delivered  absolutely,  was  nevertheless  delivered  odIj  as  an 
escrow.  No  doubt  that  obligees  would  be  much  more  secure 
against  fraud.  But  with  the  Court  in  that  case,  we  are  very 
clear  that  the  law  is  well  settled  otherwise,  and  is  not  to  be  dis- 
*  turbed  by  this  Court.* 

Let  the  judgment,  on  tl^is  ground  then,  be  affirmed. 


*NoT£.— See  4  Watts,  21.     3  WendeU,  380.    2  Leigh,  157.   Minor,  (Ma,)  R. 
103.    7  ^/of*/".  355.— [Rep.] 


# 
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No.  26. — Abel  Nelson,  plaintiff  in  error,  vs,  Lorenzo  M.  Big- 

OERS,  defendant. 

[1.]  A  warranty  of  a  ilave  "  to  be  healthy,"  does  not  extend  to  a  warranty  of 
aoondnesa  of  mind,  but  of  the  body  only. 

Assumpsit,  in  Muscogee  Superior  Court.  Tried  before  Judge 
Alexander,  November  Term,  1848. 

Suit  was  commenced  in  the  Superior  Court  of  Muscogee  Coun- 
ty, on  a  note  made  by  Loremzo  M.  Biggers  and  Joseph  Biggers, 
for  the  8um  of  $908. 

The  defendants  pleaded  that  said  note  was  given  for  certain 
negroes,  and  among  others,  Betty ;  and  that  the  consideration 
had  partially  failed  in  this,  that  said  negro  was  imbecile  in  her 
mind,  so  as  to  be  incapable  of  performing  the  ordinary  duties  and 
labors  of  a  slave  ;  and  farther  pleaded,  that  the  said  Nelson  had, 
at  the  time  of  the  purchase,  warranted  the  said  negro  to  be 
"  healthy." 

Upon  the  trial,  the  fc^owihg  bill  of  sale  was  given  in  evidence : 
Georgia,  Harris  County. 

This,  January  30th,  1844,  received  of  L.  M.  Biggers  five  hun- 
dred dollars,  for  and  in  consideration  of  a  certain  negro  woman, 
named  Betty,  and  her  child,  Anonicat — the  said  woman  about 
27  years  old,  and  the  child  about  seventeen  months  old ;  which 
said  negroes  I  warrant  to  be  slaves  and  to  be  healthy,  and  the 
right  and  title  or  claim  from  myself  and  all  other  persons  whatev- 
er.    In  testimony  whereof,  I  hereuntQ  set  my  hand  and  seal. 

In  presence  of—  ABEL  NELSON,  [l.  s.] 

Test,  James  S.  Hagines. 

Several  questions  arose,  upon  the  admissibility  of  testimony 
offered,  which  not  being  decided  by  this  Court,  it  is  unnecessary 
to  state. 

TEii^Court  charged  the  Jury,  **  that  by  the  terms  of  said  bill  of 
sale,  that  the  plaintiff  warranted  the  said  negro  woman,  Betty, 
to  be  sound  in  body  and  mind ;  that  the  term  healthy  referred  as 
much  to  the  mind  as  to  the  body;  and  that  if,  from  the 
evidence,  they  should  believe  that  the  said  negro  Betty,  from  im- 
becility of  mind,  was,  as  a  slave,  incapable  of  performing  the  or- 
dinary work  and  labori  that  they  should  deduct  from  said  note. 
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Hargraves  and  others  vg.  Lewis. 


The  bill  tendered  the  original  loan  of  $3,000,  with  lawful  interest 
thereon.  The  bill  prayed  a  perpetual  injunction  against  the  suit 
against  Wynn. 

Hargraves  answered  the  bill,  admitting  the  usury  and  the  re- 
newals, but  denied  that  he  requested  the  change  of  the  note  from 
Lewis  to  his  father  and  brother ;  or  that  since  that  time,  he  had 
looked  to  Felix  Lewis  as  his  debtor.  «He  denied  all  collusion 
with  Wynn.     Wynn  never  answered  the  bill. 

Before  the  return  day  of  said  bill,  in  vacation.  Judge  Sturges, 
the  presiding  Judge  of  said  circuit,  made  the  following  order  in 
said  cause. 

"In  the  above. case,  the  sum  of  six  thousand  five  hundred  dol- 
lars having  been  tendered  in  satisfaction  of  the  judgment  of  Har- 
graves vs.  Wynn,  and  the  said  sum  having  been  deposited  in  the 
hands  of  the  Clerk,  it  is  ordered  that  the  same  be  paid  to  the  at- 
torney of  George  Hargraves,  in  full  payment  of  said  judgment, 
unless  the  Court  should  decide  that  the  complainant  is  bound  to 
pay  an  additional  sum,  as  interest  on  iiiterest." 

Afterwards,  on  6th  day  of  September,  1844,  in  vacation,  and 
before  the  return  day  of  said  bill,  the  said  Judge  passed  an  order, 
making  the  previous  order  final  and  conclusive. 

Afterwards,  during  the  return  term  of  the  bill,  the  said  Judge 
passed  an  order  making  the  injunction  perpetual. 

In  1848,  a  bill  was  filed  in  the  names  of  Hargraves  and  Wynn, 
against  Lewis,  for  review  of  the  former  bill  for  error  on  the  fece 
thereof,  setting  forth  all  of  the  foregoing  facts. 

At  November  Term,  1848,  Wynn  moved  to  have  his  name 
stricken  out  and  he  discharged  from  the  said  bill,  because  insert- 
ed and  used  without  his  knowledge  and  consent. 

Upon  a  hearing  the  Court  granted  the  motion,  and  that  decision 
is  now  before  this  Court  for  review. 

H.  Holt  and  J.  Johnson,  for  plaintiff  in  error. 

M.  J.  Wellborn  and  H.  L.  Bennino,  for  defendant. 

Jas.  Johnson,  for  plaintiff  in  error.  . 

AH  persona  interested,  must  be  made  parties  to  the  biU.  St^ 
rift  Equity  Pleadings^  72. 
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All  parties  to  the  original  bill,  must  be  made  parties.  3  Dan, 
1725.     8  Peters,  362.     Story's  PL  409. 

The  aDswer  of  Hargraves,  as  also  the  biU»  shows  that  Wyim  is 
in  privity  with  and  united  with  Hargraves,  and  therefore  properly 
a  party  to  the  bill  of  review,  being  a  continuation  of  the  original 
bill.     1  DanieTs  Practice,  349. 

A  bill  of  review  is  in  the  nature  of  a  writ  of  error.  Story^s 
Eq.  PL  403. 

A  writ  of  error  must  be  prosecuted  in  the  name  of  all  the  par* 
ties,  though  some  be  unwilling.  2  Saunders f  281.  Jacques  vs^ 
Ceasar,  1  Stewart  if  Porter,  253.     2  lb.  24.     11  Mass.  379. 

The  judgment  should  have  been  one  of  severance,  allowing  the 
plaindflT  Hargraves  to  assign  error  on  the  hearing,  and  not  striking 
his  name. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  final  order  passed  by  the  Circuit  Judge,  in  the  origi* 
nal  bill,  filed  by  Lewis  against  Hargraves  and  Wynn,  came  before 
this  Court  for  review,  and  was  affirmed.  3  Kelly,  162.  A  pre- 
fiminary  motion  is  made  in  this  case,  to  dismiss  the  writ  of  error, 
upon  the  ground  that  it  is  apparent  upon  the  record,  that  the  Su- 
preme  Court  has,  in  the  previous  case,  decided  upon  the  merits, 
of  the  decree  now  sought  to  be  reviewed,  and  it  will  not  now  en- 
tertain a  writ  of  error,  founded  on  a  bill  to  review  that  decree. 
We  refuse  that  motion.  The  error  complained  of  in  this  bill 
grows  out  of  a  decision,  not  upon  the  merits,  not  affecting  the  de* 
cree  sought  to  be  reviewed,  but  in  relation  to  a  preliminary  ques* 
tion.  A  motion  was  made  to  dismiss  one  of  the  parties  complain* 
ants  (Wynn)  from  the  record,  at  the  first  term  of  this  bill  of  re- 
view, and  of  course  before  it  was  ripe  for  a  hearing,  because  he 
was  made  a  party  without  his  consent  and  against  his  wishes* 
His  name  was,  upon  that  motion,  stricken.  That  is  the  decision 
excepted  to  now  as  erroneous.  The  plaintiff*  in  error  is  entitled 
to  the  judgment  of  this  Court  upon  that  assignment.  No  ques- 
tion is  made  upon  this  record,  as  to  the  effect  of  the  previous  judg- 
ment of  this  Court.  We  therefore  express  no  opinion,  whatever, 
upon  it.  We  leave  the  parties  to  their  rights  under  that  decision, 
in  the  Court  below.  It  will  be  time  enough  to  determine  the  ef- 
fect of  our  previous  judgment  upon  this  bill,  when  it  is  regularly 
brought  (if  ever  brought)  before  us. 
VOL.  n.        27 
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[2.]  The  effect  of  the  order  to  strike  the  name  of  Wynn  from 
this  bill,  is  to  dismiss  him  as  a  party — ^it  is  not  an  order  of  sever- 
ance. It  removes  him  altogether  &om  the  record,  and  so  re- 
moved, whatever  decree  may  be  finally  rendered  in  this  causer 
would  not  be  binding  upon  him.  That  he  has  a  right  to  sever^ 
we  have  no  doubt.  As  in  a  writ  of  error,  to  which  a  bill  of  re- 
view bears  some  resemblance,  one  of  two  plaintiffs  in  error  may 
sever  and  decline  to  assign  error  ;  so  here,  one  of  these  complain- 
ants may  sever  and  decline  to  litigate  with  the  defendant.  8 
JohTU.  R.  558.     2  SeUan's  Practice,  404.     1  Stew,  ^  Part.  253. 

In  a  bill  of  review,  all  the  parties  to  the  decree  must  be  made 
parties ;  and  they  must  be  made  parties  in  the  order  in  which 
they  are  parties  to  the  decree  sought  to  be  reviewed.  It  is  a 
general  rule  that  one  cannot  complain  against  a  decree  rendered 
in  his  favor  ;  nor  can  a  party  be  made  defendant  to  a  bill  of  re-  , 
view,  filed  by  one  against  whom,  with  himself,  the  decree  was 
rendered.  These  propositions  have  relevancy  to  the  point  now 
before  me.  This  record  presents  the  question  to  be  decided,  in 
a  novel  aspect,  and  is  not  free  from  embarrassment  This  cause 
illustrates  the  infinite  variety  of  forms  in  which  it  becomes  neces- 
sary for  Courts  of  Justice  to  apply  general  principles ;  it  is  a 
case  which  must  be  decided  without  authority,  as  no  case  similar 
in  its  facts  was  read  at  the  argument,  and  I  have  found  none,  af- 
ter diligent  search.  It  would  seem,  at  first  view,  that  in  the  judg- 
ment we  render,  one  at  least,  of  the  rules  of  pleading  above  laid 
down,  is  contravened.  But  a  carefiil  legal  view  of  the  case»  as 
presented  by  the  record,  will,  I  think,  remove  that  impression. 
The  facts  detailed  in  this  bill,  are  briefly  these :  Lewis  filed  his 
bill  against  Hargraves  and  Wynn,  setting  forth  these  facts,  among 
others  :  That  he  was  indebted  to  Hargraves  for  an  usurious  loan 
of  money,  by  note;  that  being  about  to  remove  from  the  State, 
with  Hargraves'  consent,  his  note  was  taken  up,  and  in  place  of 
it,  Hargraves  accepted  a  note  made  by  his  father  and  brother, 
with  Wynn  as  indorser ;  that  notwithstanding  this  substitution, 
he,  Lewis,  was  the  real  debtor  and  the  principal  in  the  transac- 
tion ;  that  after  several  renewals  of  this  last  note,  at  usurious  in- 
terest, suit  was  instituted  by  Hargraves  against  Wynn,  the  indor- 
ser, by  collusion  between  Hargraves  and  Wynn ;  the  object  of 
which  collusion  was  for  Hargraves  to  collect  the  usury  out  of 
Wynn,  and  then  for  Wynn,  as  surety,  to  go  upon  him,  Lewis,  afl  prin- 
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eipa],  to  be  re-imbursed,  and  thus  (is  the  inference)  defeat  his 
(Lewis')  right  of  defence  against  the  usury.  The  bill  proceeds 
to  charge,  that  in  pursuance  of  this  fraudulent  combination  be- 
tween Hargraves  and  Wynn,  the  latter  confessed  a  judgment  to 
the  former,  for  the  whole  amount  of  principal  and  usurious  inter- 
est ;  judgment  was  entered  and  execution  issued  for  that  sum. 
A  tender  of  the  principal  borrowed  and  lawful  interest  is  made, 
and  the  prayer  is* for  relief,  discovery  and  perpetual  injunction  of 
the  execution  in  favor  of  Hargraves  against  Wynn.  The  money 
tendered  being  brought  into  Court,  the  Chancellor  ordered  that 
it  be  received  in  full  satisfaction  of  the  judgment,  and  that  the  ex- 
ecution be  peipetually  enjoined.  This  is  the  order  or  decree 
which  this  bill  seeks  to  review.  To  this  bill  Wynn  is  made  a 
party  complainant  with  Hargraves,  and  denying  the  authority  of 
complainant's  solicitor  to  bring  it  in  his  name,  moves  the  Court 
to  be  dismissed  therefrom.  Upon  that  application  he  is  dismissed, 
and  tbus  the  question  is  made. 

[3.]  In  Fain  vs.  Gathrigkt,  (5  Ga,  R,  7,)  this  Court  held  that, 
"  Where  it  is  apparent  to  the  Court  that  the  use  of  a  person's 
name  is  important  to  the  rights  of  a  party,  and  such  person  is  suf- 
ficiently indemnified,  it  is  right  and  proper  that  he  be  made  and 
retained  a  party."  As  in  that  case  stated,  a  man  has  no  right  to 
make  another  a  party  to  his  litigation  capriciously,  but  where  it 
18  necessary  to  the  assertion  of  his  rights  in  a  Court  of  Justice, 
he  may  do  so  upon  indemnifying  him  for  costs.  The  indemnity 
lor  costs  was  tendered  in  this  case.  Such,  then,  is  the  general 
rule.  According  to  that  rule,  it  must  be  necessarjj  to  the  assertion 
of  the  party* s  rights,  or  else  he  cannot  use  the  name  of  another 
against  his  consent.  The  first  inquiry,  then,  is  this  :  is  it  necessa- 
ry to  the  rights  of  Hargraves  that  Wynn  should  be  joined  with 
him  as  complainant  in  this  bill  of  review  ?  The  decree  which 
Hargraves  wishes  to  review,  is  rendered  in  favor  of  Lewis,  sole 
complainant  against  both  Hargraves  and  Wynn,  who  were  both 
defendants.  The  effect  of  that  decree  is  to  satisfy  and  forever 
enjoin  an  execution  in  favor  of  Hargraves  against  Wynn.  Har- 
graves wishes  a  reversal  of  that  decree,  that  when  reversed  he 
may  proceed  to  collect  his  money  on  that  execution.  Upon  the 
assumption  now,  that  he  is  entitled  to  that  reversal,  (for  we  are 
compelled  to  go  upon  such  an  assumption,)  can  he  get  it  without 
making  Wynn  a  party  ?     Wynn,  as  defendant  in  the  execution, 
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standd  protected  by  the  injunction  ;  the  decree  of  satis&ction  and 
injunction  discharges  him  from  liability  upon  it,  for  all  the  balance 
of  the  debt  over  and  above  the  principal  and  legal  interest.  He 
is  therefore,  in  fact,  interested ;  and  being  interested  upon  gene- 
ral principles,  must  be  made  a  party  ;  if  not  a  party,  a  decree  of 
reversal  would  do  Hargraves  no  good,  for  it  would  not  bind  Wynn ; 
he  would  still  stand  protected  by  the  original  decree ;  he  must  there 
be  made  a  party  plaintiff  or  defendant,  in  order  that  Hargraves 
may  get  his  rights.  Again,  it  is  an  invariable  rule,  that  in  bills 
of  review,  all  who  are  parties  to  the  decree  to  be  reviewed,  must 
be  brought  before  the  Court  as  parties.  Upon  this  rule,  it  is  ne- 
cessary to  Hargraves  that  he  be  made  a  party ;  if  he  is  not,  the 
bill  of  review  would  be  demurrable,  and  Hargraves  would  be  de- 
feated. If  indispensable  to  Hargraves  that  Wynn  be  a  party,  could 
he  make  him  in  this  suit,  a  party  defendant  ?  If  this  were  not  a 
bill  of  review,  and  Wynn  could  be  supposed  to  hold  the  relation 
to  the  parties  that  he  does,  that  is,  if  required  to  be  made  a  party 
upon  the  score  of  interest,  in  a  contest  between  Hargraves  and 
Lewis,  he  certainly  could  and  ought  to  be  made  a  party  defend- 
ant ;  but  we  are  to  rule  this  case  according  to  the  principles 
which  govern  bills  of  review,  and  apply  them  according  to  the 
position  which  these  parties  occupy  upon  the  record.  Outside 
of  the  record,  it  is  true,  that  Wynn  may  be  considered  as  benefit- 
ed by  the  decree  ;  it  operates  in  his  favor ;  it  protects  him  whilst 
unreversed,  from  liability  to  pay  the  execution  which  it  enjoins. 
But  how  stands  this  decree  on  the  record  ?  The  bill  of  Lewis  is 
filed  against  Hargraves  and  Wynn — they  are  co-defendants.  It 
charges  a  fraudulent  combination  between  them  to  the  injury  of 
the  complainant ;  the  issue  is  between  him  and  them ;  the  decree 
stands  on  the  record  in  his  favor  agaimt  them ;  the  record  defines 
its  character  and  demonstrates  who  are  parties  to  it.  Not  only 
so,  but  it  shows  on  which  side  of  the  decree  they  stand.  The  de- 
cree is  illustrated  by  the  bill  upon  which  it  is  rendered  ;  we  can 
therefore  only  say,  that  the  decree  is  in  favor  of  Lewis  against 
Hargraves  and  Wynn.  If  this  be  so,  and  if  the  rule  is  imperative, 
that  in  bills  of  review,  all  who  are  parties  to  the  decree  must  be 
parties  to  the  bill ;  and  if  it  is  as  we  hold  it,  a  legal  absurdity,  that 
one  can  be  a  party  defendant  to  a  bill  which  seeks  to  review  a  de- 
cree which  is  against  himself,  then  it  follows  that  Hargraves  can- 
not assert  his  legal  rights  by  a  bill  of  review,  against  a  decree 
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against  himself  and  Wynn,  without  making  Wynn  a  party  com- 
plainant. How  else,  by  the  rules  of  pleading,  can  Hargraves  be 
heard  in  review  of  that  decree  1  Without  this,  he  is  remediless. 
We  are  not  disposed  to  deny  him  his  day  in  Court.  Wynn,  ac- 
cording to  the  view  we  take  of  the  decree,  does  not  complain 
against  a  decree  in  his  favor ;  it  is  against  him.  We  will  allow 
him  to  sever,  but  reverse  the  judgment  dismissing  him  from  the 
record. 


No.  28. — The  Mayor  and  Council  op  Columbus,  plaintiffs  in 
error,  vs,  Elizabeth  Howard,  administratrix,  defendant. 

[1.]  A  ccmnt  in  trover  in  the  usual  form  is  not  demurrable ;  the  Statute  of  1847, 
prescrihing  a  special  form  of  declaration  for  the  recovery  of  personal  pro- 
perty being  permUtive  only,  and  not  compulsory. 

[2.]  Offers  of  compromise,  with  a  view  to  settle  or  prevent  litigation,  are  inad- 
missible ;  but  an  independent  acknowledgement  of  a  fact  may  be  received, 
although  made  pending  a  treaty  for  the  amicable  adjustment  of  a  contro- 
versy. 

[3.]  If  the  finding  of  the  Jury  is  in  conformity  with  the  charge  of  the  Court, 
and  no  complaint,  is  made  of  the  charge,  the  refusal  to  set  aside  the  verdict 
and  grant  a  new  trial  will  not  be  reversed,  although  the  law  may  not  have 
been  properly  submitted,  the  corrective  Court  being  satisfied  with  the  ver- 
dict. 

[4.]  There  is,  on  the  part  of  the  hirer,  an  implied  obligation,  not  only  to  use 
the  thing  hired  with  due  care  and  moderation,  but  also,  not  to  apply  it  to  any 
other  use,  or  detain  it  beyond  the  time  for  which  it  was  hired. 

[5.]  If  the  thing  hired  is  used  for  a  different  purpose  from  that  which  was  in- 
tended by  the  parties,  or  in  a  different  manner,  or  for  a  longer  period,  the 
hirer  is  not  only  responsible  for  all  damages,  but  if  a  loss  afterwards  occurs, 
although  by  inevitable  casualty,  he  will  generally  be  responsible  therefor. 

[6.]  The  contract  of  hire  being  one  of  mutual  benefit,  the  hirer  is  bound  only 
for  ordinary  diligence,  and  of  course  is  responsible  only  for  ordinary  negli 
genc^,  or  for  that  degree  of  care  and  diligence  which  the  generality  of  man- 
kind use  in  keeping  their  ovm  goods  of  the  same  kind. 

Trover,  in  Muscogee  Superior  Court.     Tried  before  Judge 
Alexander,  November  Term,  1848. 

Elizabeth  Howard  brought  suit  against  the  City  Council  of 
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Columbus.  The  declaration  contained  two  counts.  The  first,  in 
trover,  for  a  certain  negro  slave,  Braden ;  the  second,  in  case, 
setting  out  that  she  had  hired  a  certain  negro,  Braden,  to  the  City 
Council,  for  the  year  1844,  to  be  employed,  specifically,  in  work- 
ing the  streets  of  said  City,  in  cleaning  and  repairing  the  same ; 
that  the  Council  placed  the  said  negro  to  do  other  work,  to  wit: 
**  to  work  upon,  by  and  under  the  precipitous  bank  at  the  mouth 
of  the  sewer  or  drain  of  said  City,"  and  that  by  the  breaking  and 
falling  off  of  said  bank  the  slave  was  killed. 

Counsel  for  defendants  below  demurred  to  the  first  count  in  the 
declaration,  which  demurrer  was  overruled  by  the  Court,  and  the 
defendants  excepted. 

Upon  the  trial,  plaintiff  offered  Washington  Toney  as  a  witness, 
who  swore  that  he  was  a  member  of  the  City  Council  in  the  year 
1844 ;  that  he  knew,  officially,  of  the  death  of  plaintiff's  negro, 
Braden,  who  was  hired  by  Council.  After  the  negro  was  killed. 
Council  took  action  upon  the  subject,  and  admitted  that  he  was 
the  property  of  Mrs.  Howard,  and  was  killed  at  the  sewer,  in 
their  employment ;  that  the  action  consisted  in  appointing  a  com- 
mittee, of  which  he  was  chairman,  to  confer  with  the  attorney  of 
Council,  Mr.  Wiley  Williams,  upon  the  propriety  and  justice  of 
paying  for  the  boy. 

To  this  testimony  as  to  the  admissions  of  Council,  defendants' 
counsel  objected,  which  objection  was  overruled  by  the  Court, 
and  defendants  excepted. 

Witness  further  testified,  that  he  saw  the  negro  soon  afber  the 
injury,  and  just  before  his  death,  near  the  place ;  that  the  place 
where  the  injury  was  inflicted  was  pointed  out  to  him,  and  the 
broken  fragments  which  had  fallen  down ;  that  the  negro  died 
soon  and  violently  from  the  injury  there  incurred ;  that  the  bank 
resembled  a  platform  projecting  over,  and  the  space  through 
which  it  fell  was  some  ten  feet,  more  or  less,  and  the  portion  that 
fell  off  would  weigh  about  two  thousand  pounds;  that  the  con- 
sistency of  the  soil,  as  he  recollected,  was  of  a  fine,  sandy  and 
argillaceous  loam,  easily  crumbled ;  he  observed  the  traces  of  a 
trench,  some  twelve  feet  long  and  about  four  inches  deep,  at  the 
line  marking  the  slide,  which  appeared  to  be  freshly  dug ;  this 
trenc)i  was  immediately  above  the  pieces  of  the  fallen  bank,  and 
was  pointed  out  to  him  at  the  time. 

Peterson  Thweatt  testified,  that  as  agent  of  ^t&»  Howard,  he 
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liired  the  negro  to  the  Council,  to  work  on  the  streets  ;  the  negro 
was  worth  $600  or  $650 ;  that  after  the  negro  was  killed,  he  as 
agent,  applied  for  payment  of  his  value  from  the  City  Councilf 
who  refused,  on  consultation  with  their  attorney  ;  some  of  them, 
however,  being  favorable  to  its  payment. 

For  the  defendants,  John  J.  McKendree  testified,  that  in  1844, 
he  was  a  member  of  Council  and  hired  the  negro,  Braden,  from 
P.  Thweatt;  that  he  did  not  hire  him  to  work  on  the  streets  ex- 
clusively ;  that  the  City  work  consisted  in  working  on  the  streets, 
digging  ditches,  filling  up  holes,  working  on  the  abutments  of  the 
bridge,  and  doing  every  thing  which  Council  ordered,  conducive 
to  the  health,  comfort  and  convenience  of  the  City,  and  that  he 
would  not  have  hired  the  negro  if  it  were  not  to  do  the  work  of 
the  City  generally;  that  previous  to  the  death  of  this  negro,  so 
far  as  he  knew,  Council  had  never  done  any  work  on  a  sewer,  or 
the  abutments  of  the  bridge,  or  in  pulling  down  old  walls  left 
after  fires,  but  had  only  worked  on  the  streets  and  on  cme  ditch. 

John  Quin  testified,  that  he  was  a  member  of  Council  for  the 
year  1844,  and  Chairman  of  the  Committee  on  Streets;  that  the 
boy  Braden  was  directed  to  work  on  the  sewer  by  the  City  Coun- 
cil ;  that  the  sewer  was  in  one  of  the  streets,  and  that  the  City 
hands  worked  upon  the  river  banks,  and  upon  ditches,  and  upon 
water-drains,  during  that  year ;  that  Council  never  made  any  ad- 
missions, but  to  act  upon  the  proposition  to  settle,  made  through 
Thweatt,  so  far  as  he  knew. 

E.  C.  Bandy  and  J.  M.  Hughes  testified,  that  they  were  Mar- 
shal and  Deputy  Marshal  for  the  year  1844,  and  were  present 
when  the  boy  Braden  was  killed ;  he  and  seven  or  eight  others 
were  at  work  on  the  sewer,  grading  the  bank  or  ravine  at  the 
mouth  of  the  sewer,  which  was  about  twenty  feet  deep  and  very 
large ;  that  the  earth  there  was  stiff  clay  at  the  top,  so  much  so 
that  they  had  to  drive  in  gluts  to  break  it  off  to  grade  it ;  that 
while  Braden  and  one  other  hand  were  throwing  dirt  out  of  the 
way,  suddenly  a  piece  broke  loose  ftom  above,  and  in  ^ling 
caught  Braden  while  he  was  stooping  down  to  scoop  up  the  dirt 
with  a  spade;  that  when  the  mass  broke  loose  it  fell  as  quick  as 
lightning. 

The  Court  charged  the  Jury,  that  if  the  defendants  had  the 
negro  in  their  employment  as  contemplated  by  the  contract  of 
hire,  and  if,  wh^le  in  such  employment,  said  negro  was  killed 
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without  any  neglect  on  the  part  of  said  defendants,  or  their  agentSy 
that  then  the  defendants  were  not  liable,  and  if  such  was  not  the 
case,  then  the  defendants  were  liable. 

The  Jury  returned  a  verdict  for  the  plaintiff  for  tSOO. 

Whereupon,  defendants  moved  for  a  new  trial : 

1st.  Because  the  verdict  is  contrary  to  the  evidence  and  the 
charge  of  the  Court. 

2d.  Because  the  Court  erred  in  admitting  the  evidence  of  wit* 
ness  Toney,  as  to  the  admissions  of  Council. 

Which  motion  was  overruled  and  defendants  excepted. 

And  upon  these  several  exceptions  error  has  been  assigned. 

Johnson  &  Williams,  for  plaintiffs  in  error,  cited  and  com- 
mented on  the  following  authorities: 

1  KeUy,  68,  257.  3  lb.  80,  427.  4  Georgia  R.  376,  170,  193, 
360,  428.  1  Crreenl,  on  Ev.  295,  afuL  authorities  cited.  Story  om 
Bailment^  390,  404,  a$id  authorities  cited.    9  Cowen,  530. 

H.  L.  Bennino,  for  defendants. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Was  the  Circuit  Court  right  in  refusing  to  strike  out  the 
count  in  trover  in  the  declaration  1 

The  object  of  pleading  is  for  both  parties  to  state  their  cases — 
the  claim  of  one  and  the  defence  of  the  other.  The  rales  of 
pleading  are  founded,  undoubtedly,  in  reason  and  good  sense,  and 
accuracy  and  justice  were  their  object.  They  were  intended, 
however,  for  a  comparatively  ignorant  age,  and  like  all  things 
human,  they  are  susceptible  of  improvement,  and  should,  un- 
doubtedly, be  adapted  to  the  advanced  state  of  the  age  and  of  mod- 
em jurisprudence.  Whatever  of  good  sense  they  contained 
should  be  preserved ;  their  subtlety  and  prolixity  should  be  aban- 
doned. 

The  first  and  great  rule  of  pleading  should  be,  to  compel  the  liti- 
gant parties  to  disclose  Ailly,  plainly  and  distinctly,  the  real  nature  of 
their  respective  pretensions.  And  I  feel  constrained  to  admit,  that 
the  fiction  in  trover  fails  to  convey  any  very  definite  idea  or  infoiv 
mation  upon  the  subject  of  the  action.    The  very  same  words,  as 
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miglit  be  readily  shown,  would  apply  equally  to  a  dozen  different 
causes  of  action.  And  yet  the  Legislature  has  not  seen  fit  to  ad- 
minister the  proper  corrective. 

Previous  to  1847,  they  had  had  the  subject  matter  of  this  pro- 
ceeding directly  under  consideration,  and  made  no  change  in  the 
plan  of  declaring.  In  1847,  the  Legislature  prescribed  a  form 
of  action  for  the  recovery  of  personal  property ;  still  it  was  not 
made  obligatory  on  parties  plaintiff  to  adopt  it.  It  was  left  to 
their  option.  They  contented  themselves  with  providing  that  no 
departure  from  the*' prescribed Jbrm**  should  work  a  nonsuit,  pro 
vided  the  plaintiff,  in  following  the  new  form,  should  plainly  and 
distinctly  set  forth  his  cause  of  action. 

It  is  obvious,  therefore,  that  no  Court  is  at  liberty  to  compel  a 
party  to  abandon  the  old  form,  the  Legislature  itself  having  re- 
frained from  going  so  far. 

[2.]  Next,  as  to  the  competency  of  the  admissions  made  by 
members  of  the  City  Council.  Counsel  for  the  defendants  sought 
to  exclude  them,  under  the  rule  of  evidence  which  protects  over- 
tares  made  between  litigating  parties,  with  a  view  to  an  amicable 
adjustment ;  but  the  acknowledgments  here  made  and  attempted 
to  be  proven,  do  not  fall  within  that  rule.  The  rule  itself  is  foun- 
ded in  public  policy.  There  should  be  no  discouragement  to 
compromising  disputes,  for  fear  that  if  not  completed,  the  party 
making  advances  may  be  injured.  Independent  facts,  however, 
admitted  during  the  treaty  for  a  compromise,  may  be  given  in 
evidence  as  confessions.  This  limitation  or  exception  is  laid 
down  in  StarkiCf  Phillips  and  Greenleqf,  and  has  been  recognized 
in  reported  cases.  Marsh  vs,  Oold,  2  Pick.  285.  Sanborn  vs. 
WUson,  4  N.  Hamp.  R.  508.  Hyde  vs.  Stone,  7  Wcndall,  354, 
Hartford  Bridge  Co.  vs.  Changer ,  4  Conn.  R.  142.  Fuller  vs. 
Hampton,  6  Conn.  R.  417.  Delogny  vs.  Rcntoul,  2  Martin's  Lout. 
Rep.  175.  Hamblete  vs.  HambleU,  6  New  Hamp.  R.  342,  '43.  1 
Moody  ^  Malk.  466.  Per  Lord  Kenyon,  1  Esp.  143.  Anthon's 
Rep.  190.  4  Cowen,  635.  In  Slack  vs.  Btcchanan,  Lord  Kenyon 
went  so  far  as  to  hold,  that  he  would  receive  evidence  of  all  ad- 
missions, such  as  the  party  would  be  obliged  to  make  in  answer 
to  a  bill  in  Equity,  rejecting  none  but  such  as  are  merely  conces* 
siotts  for  the  sake  of  making  peace  and  getting  rid  of  a  suit. 
Peahens  Cases,  5,  6.  It  was  ruled  in  the  same  case,  that  admis- 
aons  made  before  an  arbitrator  are  receivable  in  a  subsequent 
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trial  of  the  cause,  the  reference  having  proved  ineffectual.    See, 
also,  Gregory  vs.  Howard^  3  Esp,  113. 

It  will  be  seen,  by  reference  to  the  testimony,  that  the  admiiK 
sions  were  made  merely  because  they  were  facts  ^  that  there  was 
nothing  confidential  in  them,  and  that  they  had  no  reference 
whatever  to  a  compromise,  there  being  no  treaty  proposed  or 
pending  for  any  such  purpose. 

[3.]  A  verdict  having  been  rendered  for  the  plaintiff/  a  motion 
was  suibmitted  for  a  new  trial : 

1st.  Because  the  finding  was  contrary  to  evidence  and  the^ 
eharge  of  the  Court :  and 

2d.  Because  the  Court  erred  in  admitting  the  evidence  of 
Washington  Toney  as  to  the  admissions  of  the  City  Council. 

The  application  being  refused,  defendants,  by  their  counsel,  ex^ 
cepted. 

We  have  already  disposed  of  the  second  ground,  in  the  motion 
for  a  new  trial.  It  only  remain8>  therefore,  to  inquire  whether 
the  verdict  was  contrary  to  the  evidence  and  xht  charge  of  the 
Court.  The  Court  charged  the  Jury,  that  if  the  defendants  had 
the  negro  in  their  employment,  as  contemplated  by  the  contract 
of  hire,  and  he  was  killed  without  any  neglect  on  their  part,  that 
then  they  were  not  liable,  otherwise  they  were. 

It  is  not  complained  that  the  law  of  the  case  was  not  correctly 
stated.     But  assuming  that  to  be  true,  a  re-hearing  is  asked,  be*- 
cause  the  verdict  is  contrary  to  the  charge.     Surely  it  will  not  be 
pretended  that  there  was  not  some  proof  of  negligence,  and  if 
so  then  the  verdict  was  not  contrary  to  the  charge. 

[4.]  The  law,  we  apprehend,  is  this :  there  is,  on  the  part  of  the* 
hirer  of  property,  an  implied  obligation  not  only  to  use  the  things 
be  it  servant  or  horse,  or  any  thing  else,  with  due  care  and  mode^ 
ration,  but  also  not  to  apply  it  to  any  other  use  than  that  for 
which  it  was  hired.  If  a  horse  is  hired  as  a  saddle  horse,  the* 
hirer  has  no  right  to  use  the  horse  in  a  cart,  or  to  carry  loads  aff 
a  beast  of  burden.  So,  if  a  carriage  and  horses  are  hired  for  » 
journey  to  Boston,  the  hirer  has  no  right  to  go  with  them  on  a> 
journey  to  New  York.  So,  if  horses  are  hired  for  a  week,  the 
hirer  has  no  right  to  use  them  for  a  month.  So,  if  a  negro  is- 
hired  to  work  on  the  streets  of  the  City  of  Columbus,  the  City- 
Council  have  no  right  to  employ  him  in  blasting  wells,  pulling^ 
down  old  walls,  or  levelling,  dangerous  and  precipitous  embank- 
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ments,  although  the  work  be  within  the  limits  of  the  streets,  as 
delineated  in  the  map  of  the  town. 

[5.]  And  it  may  be  generally  stated,  that  if  the  thing  is  used 
for  a  different  purpose  from  that  which  was  intended  by  the  par- 
ties, or  in  a  different  manner,  or  for  a  longer  period,  the  hirer  is 
not  only  responsible  for  all  damages,  but  if  a  loss  occurs,  although 
by  inevitable  casualty,  he  will  generally  be  responsible  therefor. 
Such  misuse  is  deemed,  at  the  Common  Law,  a  conversion  of 
the  property,  for  which  the  hirer  is  generally  held  responsible  to 
the  letter,  to  the  full  extent  of  the  loss.  Story  on  Bailments^  §413. 
1  Cow,  322.  Jones  on  Bailments,  68.  2  Lord  Raymond,  915. 
12  Fick.  136.  3  Pick.  492.  5  Mass.  R.  104.  1  Const.  Rep.  S. 
€.  121. 

[6.]  The  question  has  been  much  mooted,  what  degree  of  care 
or  diligence  is  required  of  the  hirer,  while  using  the  property  for 
the  purpose,  and  within  the  time  for  which  it  was  hired.  Sir 
William  Jones  considered  that  the  contract  being  one  of  mutual 
benefit,  the  hirer  was  bound  only  for  ordinary  diligence,  and  of^ 
course  was  responsible  only  for  such.  Jones  on  Bailments,  86,  87, 
120.  And  this  opinion  appears  to  be  now  settled,  upon  principle, 
to  be  the  true  exposition  of  the  Common  Law.  2  Kent  Com. 
Lect.  40.  3  Coipp.  Rep.  4.  13  Johns.  211.  2  Brod.  if  Bing.  359. 
7  Coicen  R,  497.  Gilpin,  579, 585,  586.  He  ought,  therefore,  to 
Hse  the  thing,  and  to  take  the  same  care  in  the  preservation  of  it, 
which  a  good  and  prudent  father  of  a  family  would  take  of  his 
own.  Hence  the  hirer  of  a  thing,  being  responsible  only  for  that 
degree  of  diligence  which  all  prudent  men  use,  that  is,  which  the 
generality  of  mankind  use,  in  keeping  their  own  goods  of  the 
same  kind,  it  b  very  clear  he  can  be  liable  only  for  such  injuries 
as  are  shown  to  come  from  an  omission  of  that  diligence ;  or,  in 
other  words,  for  ordinary  negligence.  If  a  man  hires  a  horse, 
he  is  bound  to  ride  it  moderately,  and  to  treat  it  as  carefully  as 
any  man  of  common  discretion  would  his  own,  and  to  supply  it 
with  suitable  food ;  and  if  he  does  so,  and  the  horse,  in  such  rea- 
sonable use,  is  lamed  or  injured,  he  is  not  responsible  for  any 
damages.  Story  on  Bailments,  391,  392.  4  Bam.  8f  Aid.  21.  3 
Esp.  IL  79.     5  Miller's  Louisia.  R.  7,  9. 

Now,  test  the  verdict  by  either  of  these  principles,  and  we  are 
aatisfied  th^t  it  was  warranted  by  the  testimony.  The  Jury  were 
authorized  to  find,  that  there  was  a  special  contract  of  hiring,  and 
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that  the  death  of  the  slave  resulted  from  his  being  used  for  a  dif^ 
ferent  purpose  from  that  intended  by  the  parties,  or  else,  that  the 
loss  ensued  from  gross  negligence  on  the  part  of  the  Council. 
The  want  of  discretion  in  our  slave  population  is  notorious.  They 
need  a  higher  degree  of  intelligence  than  their  own,  not  only  to 
direct  their  labor,  but  likewise  to  protect  them  from  the  conse- 
quences of  their  own  improvidence.  From  the  testimony  of  To- 
ney,  it  is  manifest  that,  considering  the  locality  and  nature  of  the 
soil,  &c.  the  situation  of  the  slave  was  one  of  imminent  risk  and 
exposure.  We  are,  therefore,  satisfied  with  the  verdict. 
Let  the  judgment  be  affirmed. 


No.  29. — ^Jehu  Clark  and  others,  plaintiffs  in  error,  vs,  Chables 

C LEGHORN,  defendant. 

[1.]  Where  a  bill  was  filed  to  rescind  a  contract  for  the  sale  of  land  by  the 
vendee,  on  the  ground  that  the  title  is  incnmbered  with  a  judgment  lien, 
the  vendee  having  a  deed  with  covenants  of  warranty :  Hddj  that  the  alle- 
gation that  the  vendor  resided  without  the  limits  of  the  State,  and  had  no 
property  therein,  was  sufficient  to  retain  the  complainant's  bill  in  Court. 

[2.]  Where  the  answer  of  the  defendants  plainly  and  distinctly  denies  the 
facts  and  circumstances  upon  which  the  equity  of  the  bill  is  based,  as  a  gen* 
eral  rule,  the  injunction  will  be  dissolved. 

In  Equity,  in  Muscogee  Superior  Court ;  demurrer  and  motion 
to  dissolve  injunction.     Decided  by  Judge  Alexander. 

Charles  Cleghom  filed  his  bill  on  the  Equity  side  of  the  Supe- 
rior Court  of  Muscogee  County,  charging  that  about  the  12th  of 
May,  1846,  he  bought  from  Jehu  Clark,  now  of  the  State  of  Ten- 
nessee, a  certain  parcel  or  lot  of  land  in  the  City  of  Columbus, 
commencing  at  the  comer  of  Warren  and  Franklin  streets,  run- 
ning along  Franklin  street  forty-two  feet,  thence  due  south  ninety 
feet,  thence  due  west  to  Warren  street,  and  thence  to  the  begin- 
ning corner,  for  the  sum  of  $3000,  and  received  from  said  Clark 
a  deed  of  conveyance  and  possession ;  that  he  had  paid  about 
$2000,  leaving  three  notes  still  due,  one  for  $192,  payable  25& 
December,  1846,  to  Augustus  Brown  or  bearer,  one  for  $500,  to 
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said  Clark  or  bearer,  and  one  for  $400,  payable  to  Thomais  Mor- 
ris or  bearer.  The  bill  states  that  although  the  two  notes  were 
not  payable  to  Clark,  nevertheless  they  were  given  to  him  and 
in  payment  for  the  land  a&tresaid,  and  that  Brown  and  Morris 
knew  this  when  they  first  became  holders  of  them ;  that  each  of 
said  payees  have  commenced  suit  on  said  notes  severally,  which 
suits  are  now  pending,  on  appeal,  in  the  Superior  Court  of  said 
County. 

The  bill  farther  charges,  that  some  years  probably  prior  to 
1840,  the  said  premises  were  granted  by  the  State  to  John  War- 
ren ;  that  he  is  informed  and  believes  that  said  Thomas  Morris 
had  a  joint  interest  in  the  whole  or  a  part  of  said  lot ;  that  after- 
wards one  James  Rousseau  agreed  to  purchase  the  land  from 
Warren  and  Morris,  one  or  both,  for  a  price  unknown,  and  took 
firom  Warren  a  bond  to  make  titles  when  the  purchase  money  was 
paid;  that  afterwards  Rousseau  assigned  the  bond  to  one  Na- 
thaniel H.  Woods  as  security  for  money  borrowed  by  Rousseau  of 
Woods;  that  Woods  paid  the  money  to  Warren,  which  was  sub- 
sequently repaid  to  him  by  Rousseau ;  and  that  Woods,  as  the 
agent  of  Rousseau,  ordered  Warren  to  make  the  title  to  Clark 
about  loth  January,  1846,  who  paid  Rousseau  therefor  at  that 
time  certain  notes  on  one  William  Perry. 

The  bill  farther  charges,  that  some  time  in  1847,  several  fi.fas^ 
amounting  to  a  large  amount  on  judgments,  dated  in  1842,  levied 
on  said  land  as  the  property  of  Rousseau,  and  others  to  a  large 
amount  were  ready  to  be  levied;  that  complainant  has  interposed 
his  claim,  but  fears  he  shall  lose  the  same. 

The  bill  charges  that  the  land  is  valuable  to  complainant  only 
in  a  body,  and  that  he  would  not  have  purchased  had  he  not  ex- 
pected to  get  a  good  title  to  the  whole,  and  that  even  if  he  could 
sustain  his  title  to  one  half,  the  same  would  be  rendered  valueless 
without  the  remainder;  that  when  he  purchased  from  Clark,  he 
had  no  notice  that  the  land  ever  was  owned  by  said  Rousseau, 
or  of  the  claim  of  Morris;  and  that  Clark  now  resides  out  of  the 
StaXe,  and  has  no  property  within  the  State. 

The  biUy  as  amended,  farther  charges,  that  Brown  is  the  &ther- 
in-law  of  RouBseau,  and  never  had  any  interest  in  the  land,  and 
was  put  forwfird  merely  to  deceive  Rousseau's  creditors,  and  that 
the  notes  giv^n  by  Clerk  to  Brown  went  ixomediatidy  to  Rouo- 
aeau. 
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The  bill  prayed  an  injunction  of  the  suits  in  favor  of  Clark, 
Morris  and  Brown  against  complainant,  until  the  judgments 
against  Rousseau  are  paid  off  or  annulled,  or  that  said  notes  be 
delivered  up  to  be  cancelled,  and  Clark  decreed  to  refiind  the 
money  already  paid,  at  which  time  the  complainant  would  return 
the  land  to  Clark. 

Morris,  in  his  separate  answer,  admits  the  sale  from  Clark  to 
Cleghom,  (complainant,)  the  payment  of  the  money,  and  that 
Warren  had  title,  under  grant  from  the  State  to  himself,  or  him- 
self and  one  H.  S.  Smith,  and  that  defendant  purchased  the  inter- 
est from  Smith ;  that  defendant,  Warren,  and  Judge  Thomas, 
who  was  also  interested,  sold  to  Rousseau  about  one  half  of  said 
lot,  on  a  credit,  and  gave  a  bond  from  defendant  and  Warren  to 
Rousseau ;  that  he  has  been  informed,  that  by  some  arrangement 
between  Woods  and  Rousseau,  that  Woods  paid  the  purchase 
money ;  that  in  a  division  of  the  Warren  street  property  between 
Warren,  Thomas  and  Morris,  the  balance  of  this  lot  fell  to  the 
share  of  Morris,  (defendant,)  who  subsequently  sold  it  to  Rous- 
seau, who  failing  to  pay  for  the  same,  the  contract  was  rescinded* 
and  on  14th  January,  1846,  he  sold  it  to  Jehu  Clark  for  $650 — 
$250  in  cash,  and  his  note  for  the  balance,  ($400,)  payable  1st  De- 
cember, 1846;  that  Clai'k  having  purchased  the  balance  of  the 
lot,  took  a  deed  from  Warren  to  the  whole  lot,  Clark  giving  at 
the  same  time  to  this  defendant  a  lien  on  the  lot  for  the  purchase 
money  ;  that  when  Clark  sold  to  Cleghom,  upon  application  of 
Clark,  defendant  gave  up  Clark's  note  for  $400,  and  Cleghom 
gave  his  note  for  the  same,  which  note  is  the  one  now  sued  on. 
He  admits  that  Brown,  or  some  other  person,  sold  a  part  of  said 
lot  to  Clark  for  $1,900,  to  wit:  the  twenty  feet  in  front  on  War- 
ren street,  but  denies  that  transaction  had  any  thing  to  do  with 
the  balance  of  the  lot  sold  by  defendant  to  Clark.  He  admits  that 
Cleghom  had  paid  Clark  $2000,  and  farther  admits,  that  the  land 
has  been  levied  on  as  the  property  of  Rousseau,  and  been  claimed 
by  Cleghom. 

The  amended  answer  alleges,  that  when  Cleghom  made  the 
note  to  defendant,  Morris,  for  $400,  he  was  notified  that  it  was  in 
lieu  of  Clark's  note  for  that  amount,  given  for  the  purchase  of 
said  portion  of  said  lot  of  land,  which  complainant  knew  had  no 
connection  with  the  balance  of  the  lot.  He  admits  the  portion  sold 
by  him  is  not  bb  valuable  as  the  other,  as  the  other  bounds  upon 
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the  street,  and  is  improved  with  tenements,  whereas  the  part  sold 
bj  defendant  lies  in  the  rear,  and  is  unimproved. 

The  ansvrer  of  Jehu  Clark  denied  any  trust,  and  confirmed 
that  of  Morris,  where  the  facts  came  within  the  knowledge  of 
each.  He  admits  that  Warren  made  him  a  deed  to  the  whole  lotf 
for  one  half  of  which  he  contracted  with  Morris,  and  for  the  other 
half  he  contracted  with  Augustus  Brown,  with  the  understanding 
and  belief,  at  the  time,  tliat  Morris  was  the  rightful  owner  of  one 
portion  of  said  land,  and  Brown  the  rightful  owner  of  the  other, 
Morris  made  him  a  deed*  He  is  not  certain  whether  Brown  did 
or  not.  He  denies  ever  having  any  thing  to  do  with  Rousseaur 
nor  did  he  then  or  now  believe  that  Rousseau  had  any  interest  in 
the  said  lot ;  on  the  contrary,  Morris  informed  him  he  had  once 
sold  his  interest  to  Rousseau,  but  the  contract  had  been  rescinded, 
nor  did  he  know  that  Rousseau  had  any  interest  in  said  land 
when  he  bought,  or  when  he  sold  to  C  leghorn,  either  an  equita^ 
ble  or  legal  interest ;  and  he  insisted  that  he  was  an  innocent 
purchaser  for  a  valuable  consideration  without  notice,  and  as  such 
should  be*  protected.  He  did  purchase  that  portion  of  the  land 
firom  Brown,  and  let  him  have  the  notes  on  William  Perry,  and 
the  note  for  $192,  as  he  recollects,  was  made  payable  to  Brown, 
to  lift  a  note  of  the  same  size,  which  respondent  still  owed  Brown 
on  said  purchase.  He  denied  concealing  the  defect  in  the  title 
firom  Cleghomf  for  if  defective  he  did  not  know  it  himself,  nor 
does  he  now  believe  it  to  be  defective,  nor  did  complainant  ever 
complain  of  any  defect  until  the  filing  of  his  bill,  although  he  did 
complain  of  his  bargain.  He  denies  that  the  loss  of  a  part  of  the 
lot  would  render  the  other  valueless,  and  rather  intimated  that  the 
complainant  was  colluding  with  others  to  defraud  respondents 
and  get  the  land  at  a  less  price. 

The  defendants  demurred  to  said  bill  for  want  of  equity,  and 
upon  the  coming  in  of  the  answers,  made  separate  motions  to  dis- 
solve  the  injunction,  which  demurrer  and  motions  to  dissolve 
came  on  to  be  heard  together,  by  consent. 

The  Court  overruled  the  demurrer,  and  refused  to  dissolve  the 
injunction,  which  decisions  were  excepted  to  and  are  here  assign^ 
ed  as  erroneous* 

Ja8.  Jobnson  and  G.  E.  Thomas,  for  plaintiffs  in  error. 
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There  is  no  equity  in  the  bill : 

1.  Because  the  complainant  in  the  bill  shows  that  he  himself 
has  title  unincumbered,  by  putting  in  his  claim. 

2.  Because  he  s&ows  that  he  has  not  yet  exhausted  his  legal 
remedy,  and  because  he  alleges  his  fears  and  apprehension,  and 
not  facts.  McGough  if  Crews  vs.  Insurance  Bank  et  al.  2  Kelly , 
151. 

3.  Because  the  contract  is  executed,  and  complainant  has  pro- 
vided for  the  contingency  of  a  failure,  by  taking  a  deed  of  con- 
veyance, with  covenants,  and  because  his  remedy  at  Law  is  ample 
and  complete.  2  Sugden,  421.  3  Edtoards,  77,  37.  5  Paige, 
307.     2  HUliard  an  Real  Froperty,  388.     4  Alabama  N.  S.  28. 

4.  Because  C leghorn  must  do  equity  before  he  asks  equity, 
and  restore,  or  offer  to  restore,  the  possession. 

The  injunction  should  have  been  dissolved,  because  the  answer 
of  Morris  swears  off  the  equity  of  the  bill. 

1.  That  it  is  shown  that  Rousseau  never  had  a  bond  for  the 
twenty-two  feet  sold  by  Morris,  and  complainant  knew  that  fact. 

2.  Because  the  consideration  of  the  note  held  by  Morris  is  not 
to  secure  the  purchase  money  of  land. 

3.  Because  if  it  were  so,  Morris,  before  a  rescission  is  had, 
should  be  placed  in  the  condition  in  which  complainantfound  him, 
and  his  note  on  Clark,  or  its  value,  restored. 

The  injunction  should  have  been  dissolved  on  Clark's  answer : 

1.  Because  he  is  an  innocent  purchaser,  for  a  valuable  consid- 
eration, without  notice.     1  Story  Eq,  §409.  *  3  KeUy,  446. 

2.  Because  the  allegation  of  fhiud  and  concealment  is  fully  and 
distinctly  denied  by  the  answer. 

H.  L.  Benning,  for  defendant. 

I.  As  to  the  demurrer,  tiiis  was  well  overruled,  because — 

1.  The  holder  of  a  complete  equitable  title  to  land  has  such  an 
interest  in  the  land  as  is  bound  by  a  judgrment  against  him.  Pitts 
vs.  Btdlard,  3  KeUy,  5. 

2.  And  to  sell  land  so  incumbered  is  a  fraud  upon  the  purcha- 
ser, particularly  if  the  vendor  conceals  Ihe  incumbrance.  1  86ih 
Tkfs  Eq.  §§208,  209.  Such  as  vnUl  justify  a  rescission  of  the  sale. 
2  Story's  Eq.  §§694,  695,  695,  a. 

3.  Moreover,  if  the  purchaser  of  land  cannot  get  a  good  title 
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to  any  material  part  of  it,  he  may  rescind  the  whole  contract  at 
his  pleasure.  1  Sug,  Ven.  361,  '2,  '8.  3  Kdly,  459,  '60.  Or  he 
may,  in  many  cases,  elect  to  take  the  portion  of  the  land  to  which 
he  can  get  a  good  title,  and  rescind  the  contract  as  to  the  resi- 
due,    lb. 

4.  That  there  was  a  covenant  of  warranty  does  not  alter  the  case, 
for — 

First,  a  covenant  of  warranty  is  no  more  an  equitable  bar,  than 
IS  a  bond  for  titles,  which  this  Court  has  decided  to  be  none.  3 
KeUy,  459,  '60. 

Secondly,  Cleghom  not  having  been  evicted,  but  only  fearmg 
it,  cannot  as  yet  plead  a  breach  of  the  warranty  against  the  suits 
and  the  notes  for  the  purchase  money,  even  assuming  such  a  plea 
to  be  allowable  under  any  circumstances ;  and  to  suffer  judgments 
to  go  against  him  will  be  to  incur  irreparable  loss,  as  Clark  lives 
oat  of  the  State  and  has  no  property  in  it. 

Thirdly,  because  a  Court  of  Law  cannot  measure  the  damages 
for  a  breach  of  this  warranty,  seeing  that  a  part  of  the  land  was 
incumbered  and  a  part  not,  whereas  the  whole  land  was  purchas- 
ed as  a  single  parcel  and  for  a  solid  price. 

Fourthly,  because  the  Court  will  not  compel  a  purchaser  to 
take  a  defective  or  doubtful  title.  2  P.  Wms.  198.  1  Br,  Ch, 
Rep.  74.     4  Rum.  1.     4  lb.  374.     10  Sim.  444.     7  Bcav.  546. 

II.  And  as  to  the  motion  to  dissolve  the  injunction,  that  was  pro- 
perly refused,  because  the  answer  did  not  "  plainly  and  distinctly 
deny  the  facts  and  circumstances  upon  which  the  equity  of  the 
bin  is  based.''     3  Kdly,  445.    1  lb.  9. 

By  the  Courts — ^Warner,  J.  delivering  the  opinion. 

Two  grounds  of  error  are  assigned  upon  the  record  in  this 
case,  to  the  judgment  of  the  Court  below. 

First,  because  the  Court  overruled  the  demurrer  .to  the  com- 
plainant's bill. 

Second,  becatise  tbe  Court  revised  to  dissolve  the  injunction  on 
the  coming  in  of  the  answers  of  Moms  and  Clark. 

[1.]  With  regard  to  the  first  ^ound -of  error,  we  are  of  the  opin- 
ion ^e  demurrer  was  'propeatl^  ovemiled.  The  .plaintiff  in  error 
insists  that  Cleghom's  remedy  on  the  covenants  of  his  deed  af- 
ibrds  him  ftDQ>le  protection,  and  that  a  Court  of  Equity  will  not 
VOL.  VI.        29 
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interfere  to  grant  relief.  If  the  bill  disclosed  nothing  more  than 
that  a  title,  with  a  covenant  of  warranty,  bad  been  made  by  the 
vendor  to  the  vendee,  in  the  absence  of  any  fraud  or  other  equi* 
table  circumstance,  the  argument  would  be  entitled  to  comdde- 
ration ;  but  here,  the  complainant  alleges  that  the  vendor  resides 
without  the  limits  of  the  State,  and  has  no  property,  to  his  know- 
ledge, within  the  State.  This  is  an  equitable  circumstance  which, 
in  our  judgment,  entitles  the  complainant  to  maintain  his  bill, 
when  taken  in  connexion  with  the  other  allegations.  The  remedy 
on  the  covenant  in  the  deed,  against  a  nan-resident  who  has  no 
property  in  the  State,  would,  to  say  the  least,  be  very  inadequate. 

The  main  ground  of  the  complainant's  equity  is,  that  the  land 
purchased  by  him  of  Clark,  the  vendor,  is  subject  to  judgments 
obtained  against  Rousseau,  who,  it  is  alleged,  paid  the  purchase 
money  for  the  land,  although  he  never  had  a  title  thereto  in  his 
own  name,  but  that  the  same  was  held  in  trust  for  his  benefit  by 
those  from  whom  Clark  derived  his  title,  and  that  the  land  has 
been  levied  on  to  satisfy  judgments  against  Rousseau,  and  claim- 
ed by  the  complainant,  which  he  fears  will  be  sold  for  the  pay- 
ment of  the  judgments  so  obtained  against  Rousseau,  of  older 
date  than  his  title  from  Clark.  The  object  of  the  complainant's 
bill  is,  to  be  protected  against  the  alleged  incumbrance  upon  the 
property,  and  to  enjoin  the  defendants  from  collecting  the  balance 
of  the  unpaid  purchase  money  therefor. 

[2.]  In  Moore  vs,  Ferrell  et  al,  (1  Kelly j  7,)  this  Court  held, 
where  the  answer  plainly  and  distinctly  denies  the  facts  and  cir« 
cumstances  upon  which  the  equity  of  the  bill  is  based,  the  injunc^ 
tion  will  be  dissolved.  Now,  here,  the  equity  upon  which  the 
complainant's  bill  is  based,  is  the  alleged  trust  existing  for  the 
benefit  of  Rousseau,  the  judgment  debtor,  which  it  is  feared  by 
the  complainant,  will  make  the  land  subject  to  his  debt^.  The  an- 
swer of  Clark,  who  conveyed  to  the  complainant,  not  only  alleges 
he  was  a  purchaser  of  the  land,  without  any  notice  of  the  trust, 
but  denies  the  existence  of  any  trust.  The  answer  of  Morris 
admits  that  he  contracted  at  one  time  with  Rousseau  for  one  half 
the  land,  but  denies  that  Rousseau  ever  paid  any  thing  for  it,  and 
that  the  contract  was  rescinded  before  he  sold  it  to  Clark.  We 
think  the  answers  of  Morris  and»Clark  are  full  and  satisfactory, 
and  deny  the  existence  of  any  trust  in  favor  of  Rousseau,  which 
can  operate  as  an  incumbrance  on  the  property  purchased  by 
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die  complainant  from  Clark,  and  now  in  possession  of  the  com- 
plainant, and  that  the  Court  below  ought  to  have  sustained  the 
notion  to  dissolve  the  injunction. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  30.— Daniel  Weathers  and  others,  plaintifb  in  error,  vi, 

James  Doster,  defendant. 

[1.]  The  bill  of  exceptions  most  tpcetfif  the  errors  complained  of,  and  the  de> 
ciflion  excepted  to. 

In  this  cause  issue  was  joined,  with  a  protestation  that  the  bill 
of  exceptions  did  not  specify  any  decision  of  the  Court  below, 
complained  of  or  excepted  to.      ^ 

The  issue  in  the  Court  below,  was  upon  a  claim  to  land,  and 
the  question  wa^  a  fraud  upon  creditors  of  the  grantor  of  the 
defendant  in  j£.  Ja,  in  the  sale  to  him.  The  bill  of  exceptions, 
after  giving  a  history  of  the  case,  stated  the  request  of  claimant's 
counsel  to  the  Court  to  charge  the  Jury  on  the  question  of  the 
privity  of  the  defendant  in  Ji.  fa.  to  the  fraud,  in  a  particular 
manner.  The  Court  declined  so  to  charge,  but  gave  in  charge  to 
the  Jury  the  law  as  considered  by  the  Court :  "  And  forasmuch 
as  the  matters  aforesaid  do  not  appear  of  record  in  said  cause, 
the  said  claimants  have  prayed  his  Honor  to  sign  this  bill  ef  ex- 
ceptions," &c. 

B.  Hill  and  Worrell,  for  the  motion. 

H.  L.  Bbnnino  and  L.  B.  Smith,  txmtrcu 

Per  Curiam. 

[1.]  The  law  organizing  this  Court,  requires  that  the  bill  of  ex- 
ceptions shall ''  specify  the  error,  or  errors,  complained  of  in  any 
decision  or  judgment,"  and  the  Rule  XXXIII.  of  this  Court, 
adopted  with  a  view  to  carry  into  effect  this  provision  of  the  law» 
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requires  that  tbe  bill  of  exceptions  should  ''  dutincUy  specify  the 
points  of  error  in  the  judgment  of  the  Court  below,  upon  which 
the  plaintiff  in  error  expects  to  rely  on  the  hearing^."  We  do 
not  think  this  bill  of  exceptions  complies  with  the  law  or  the  rule. 
There  is  no  decision  excepted  to  or  complained  of  in  the  body  of 
the  bill,  and  the  concluding  sentence, ''  this  hiU  of  exceptions'*^  ymSL 
apply  as  well  to  one  decision  as  another.  Justice  to  the  Court 
below,  and  to  ourselves,  requires  that  the  decision  excepted  to, 
and  the  errors  complained  of,  should  be  distinctly  spCcMed  in  the 
bill  of  exceptions,  so  that  nothing  should  be  left  to  flurmise  or 
conjecture  in  this  Court. 

In  Wolverton  vs.  Hart  5fCo,{7  Sergt.  if  Rawle,  277,)  Justice  €ri^ 
son,  after  some  very  pertinent  remarks,  says :  "  For  reasons  like 
these,  I  regret  a  practice  too  frequent  in  the  Common  Pleas,  of 
stating  the  exception  generally,  without  specifying  the  grounds 
<ni  which  it  is  ftrged.  In  such  a  case,  as  we  cannot  judicially 
know  the  precise  point  the  Court  was  called  on  to  decide,  we  are 
obliged  to  let  in  any  objection  ^hat  can  be  raised  on  the  face  of 
the  record ;  and  hence  I  have  frequently  been  obliged  to  consent 
to  reverse  on  points  that  I  had  every  reason  to  believe  were  never 
made  below.  No  Judge  ooght,  in  justice  to  his  own  reputation 
as  a  lawyer,  or  to  the  rights  of  suitors,  to  allow  any  bill  of  ex- 
ceptions which  does  not  contain  the  very  point  decided  and  noth- 
ing else." 

Let  the  writ  be 


No.  31. — William  Rushing,  plaintiff  in  error,  vs.  Daniel  B, 

Rhodes,  defendant. 

[1.]  The  right  to  recover  back  money  paid  on  a  nsuriooB  contract,  accrae* 
from  the  aettuU  payment,  and  not  the  agreement  to  pay. 

Assumpsit,  in  Marion  Superior  Court.    Tried  before  Judge 
ALEXAimEtt,  Noveteber  Term»  1848. 

Daniel  fi.  Rhodes  brought  suit  in  the  Superior*  Coitrt  oTMft* 
Tioft  Countyi  retttmable  to  February  Term,  1843,  to  recover  back 
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usurious  interest  previously  paid.  The  defendant  pleaded  the 
general  issue  and  the  Statute  of  Limitations. 

The  plaintiff  proved  the  lending  of  the  money,  and  the  usuri- 
ous contract. 

The  plaintiff  introduced  testimony  to  show  that  the  note  was 
settled  in  full,  on  the  second  Saturday  in  March,  1839.  There 
was  a  credit  on  the  note  of  $1,400,  in  January,  1849. 

Defendant  introduced  testimony  to  show  that  a  settlement,  or 
agreement  for  a  settlement,  was  made  in  the  early  part  of  Janu- 
ary, 1839. 

Defendant's  counsel*  requested  the  Court  to  charge  the  Jury, 
"that  if  it  was  agreed,  in  January,  1839,  between  Rushing  and 
Rhodes,  that  Rhodes  should  then  deliver  to  Rushing  a  note  for 
$1,400  on  PhiHis,  and  should  agree  to  deliver  other  property,  at  a 
subsequent  day,  in  foil  payment  of  the  note,  and  if  Rhodes  did 
then  deliver  the  $1,400  note  to  Rushing,  and  did  deliver  the  other 
property  as  agreed,  and  if  Rushing  then  received  said  $1,400 
note,  and  the  agreement  to  deliver  the  other  property  in  foil  pay- 
ment absolutely  of  the  note  he  held,  then  the  said  note  was  there- 
by paid  and  extinguished,  and  the  right  of  action,  if  any,  in  this 
case,  arose  to  Rhodes  directly  thereafter."  Which  charge  the 
Court  refosed  to  give,  but  charged  the  Jury,  that  the  Statute  of 
Limitations  began  to  run  only  from  the  date  of  the  actual  pay- 
ment, and  not  from  the  date  of  any  previous  agreement  of  the 
parties  in  respect  to  the  payment  of  the  usury. 

To  which  charge  of  the  Court,  and  refusal  to  charge,  defen- 
dant. Rushing,  by  his  counsel,  excepted,  and  has  assigned  error 
thereon. 


H.  L.  Bennino,  for  plaintiff  in  error,  cited — 

2  Greenl.  on  Ev.  §519.  Tarver  vs.  Rankin,  3  Kelly,  210.  Story 
on  Prom.  Notes,  §§406,  408,  438. 

B.  Hii.L»  for  defendant  in  error,  cited*- 

3  KeUy,  261.  1  SwifVa  Dig,  313.  3  Dum.  SpEast,  537.  Broton 
vs.  Cheney,  1  Kelly,  409,  '10,  and  cases  there  cited.  3  Eng.  Com. 
Law,  332. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  was  an  action  brought  to  recover  back  usarious  in- 
terest, to  which  the  plea  of  the  Statute  of  Limitations  was  inter- 
posed ;  and  the  only  question  to  be  determined  is,  whether  the 
right  of  action  accrued  from  the  time  when  the  usury  was  agreed  to 
be  paid,  or  actually  paid.  We  think,  most  clearly,  from  the  latter 
date,  and  for  this  reason :  that  while  the  agreement  to  pay  was 
executory f  being  void  in  law,  it  might  be  defeated.  The  payment 
of  $1,400,  made  in  January,  lacked  one  hundred  dollars  of  dis- 
charging the  principal  or  original  sum  loaned.  The  holder  retain- 
ed possession  of  the  note,  and  no  part  of  the  usury  was  paid  till 
March  thereafter,  until  the  negro  and  other  articles  were  delivered 
in  pursuance  of  the  contract  made  two  months  previously.  Un- 
til this  property  was  received,  although  in  fulfilment  of  the  en- 
gagement entered  into  in  January,  no  unlawful  interest  was  paid, 
and  consequently  no  right  of  action  accrued  to  the  debtor  to  re- 
cover it  back. 

We  think  there  is  no  error  in  the  judgment.  It  is  therefore 
affirmed. 


No.  32. — John  G.  Winter,  plaintiff  in  eiTor,  vs.  Joshua  K.  Bul- 
lock, defendant. 

[1.]  The  holder  of  a  promissory  note,  who  transfers  it  by  delivery,  for  a  val- 
uable consideration,  warrants  by  implication,  unless  otherwise  agreed  be. 
tween  the  parties,  that  he  is  a  lawful  holder,  and  has  a  just  and  valid  title  to 
the  instrument,  and  a  right  to  transfer  it  by  deUvery.  He  also  warrants,  in 
like  manner,  that  the  instrument  is  genuine  and  not  forged  or  fictitioiia,  and 
that  he  has  no  knotdedge  of  any  facts  which  prove  the  instrument,  if  origi- 
nally valid,  to  be  worthless,  either  by  the  failure  of  the  maker,  or  by  its  be- 
ing already  paid,  or  otherwise  to  have  become  void  or  defunct;  and  any 
concealment  of  these  facts,  on  the  part  of  the  transferer  of  the  note,  operates  aa 
K  fraud  on  the  rights  of  the  transferee,  for  which  a  Court  of  Equity  wiU  en- 
tertain jurisdiction,  to  compel  a  discoveiy,  and  grant  relief. 

In  Equity,  in  Muscogee  Superior  Court.     Tried  before  Judge 
Alexander,  November  Term,  1846. 


TALBOTTON,  JANUARY  TERM,  1849.  231 

Winter  vs.  Bullock. 

John  G.  Winter  filed  his  bill  in  Muscogee  Superior  Court, 
charging,  that  in  the  year  1837,  Joshua  K.  Bullock,  then  and  now 
a  citizen  of  North  Carolina,  sold  to  Morrison  &  Harrison,  of 
the  County  of  Richmond,  State  of  Georgia,  two  race  horses. 
Kite  and  Southerner,  for  the  sum  of  §2900,  and  wan-anted  the 
said  horses  to  be  sound ;  that  Morrison  &  Harrison  gave  their 
note,  due  1st  October  next  thereafter,  for  the  amount  of  said  sale ; 
that  at  the  time  of  the  sale.  Southerner,  one  of  said  horses,  was 
wholly  unsound  and  worthless,  which  fact  was  known  to  Bullock  ; 
that  subsequently,  in  1839,  said  Winter  discounted  the  said  note 
for  the  said  Bullock,  giving  him  therefor  a  draft  on  Starke  & 
Pearce,  of  Fayetteville,  North  Carolina,  at  three  months,  for 
81400,  and  the  balance  in  money. 

The  bill  further  charges,  that  suit  was  brought  against  Morri- 
son &  Harrison,  on  said  note,  to  which  a  plea  was  filed,  setting  out 
that  the  consideration  of  the  said  note  had  partially  failed,  from  the 
unsoundness  of  the  said  horse ;  that  Bullock  was  notified  of  said 
plea,  and  promised  to  resist  and  defend  the  same ;  that  on  the 
final  trial,  said  plea  was  sustained  and  a  verdict  rendered  only  for 
one  half  of  said  note. 

The  bill  further  charges,  that  suit  is  now  pending  against  said 
Winter,  at  the  instance  of  said  Bullock,  upon  the  said  draft.  The 
complainant  also  alleges,  that  he  has  no  means  of  proving  the 
fact  that  said  drafl  was  delivered  by  him  to  said  Bullock,  upon 
the  consideration  and  in  the  manner  as  before  stated,  except  by 
a  discovery  from  said  Bullock  in  Chancery,  and  that  at  the  time 
of  his  discounting  said  note  for  said  Bullock,  he  had  no  knowledge 
of  the  existence  of  the  warranty  of  said  horses. 

The  bill  prayed  that  Bullock  might  be  compelled  to  make  a. 
full  cKscovery  of  the  facts  charged,  and  deliver  up  the  said  draft 
to  be  cancelled ;  and  in  the  mean  time,  enjoined  from  negotiating 
the  same,  and  from  farther  prosecuting  his  suit  thereon. 

To  this  bill  a  general  demurrer  was  filed,  which,  upon  a  hear- 
ing, was  sustained  by  the  Court.  To  this  decision  complainant 
excepted,  and  now  alleges  the  same  to  be  erroneous. 

H.  L.  Benning,  for  plaintiff  in  error,  cited — 

Story  Pr.  Notes,  §§118,  119,  and  note  4,  389,  180,  187.  BaUey 
on  BiUs,  406.     Chitty  do.  271.     2  Danl.  Ch.  Pr,  12.     1  Story's 

Eq.  §§207,  208,  209,  215,  216,  217,  383. 
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H.  Holt,  for  defendant,  cited — 

Story  Pr.  Notes,  §118,  et  seq.  §187,  et  seq.  Buller's  N.  P.  277. 
1  Dallasy  252,  444.  1  Esj),  R.  446.  1  Caines'  ilep.  117.  10 
Ves.  204.     15  East,  7,  13,  Jiote.     1  John.  R.  409.    6  Mass,  321. 

Bt/  iJte  Court, — Warnee,  J.  delivering  the  opinion. 

■ 

The  error  assigned  upon  the  record  to  the  decision  of  the 
Court  below  is,  the  sustaining  the  general  demurrer  to  the  com» 
plainant's  bill. 

The  complainant  discounted  a  promissory  note  given  by  Mor- 
rison &  Harrison  to  the  defendant,  Bullock,  for  two  race  horses. 
Kite  and  Southerner,  for  the  sum  of  $2,900,  for  the  benefit  of  Bui 
lock.  The  complainant  gave  the  defendant,  BuUock,  in  payiaent 
for  the  note,  adrafl  on  Starke  &  Pearce,  of  Fayette  ville.  North <]Jar- 
olina,  for  $1,400,  at  three  months,  and  paid  him  the  balance  therefor 
in  money.  The  defendant,  Bullock,  instituted  suit  on  the  draft 
against  the  complainant.  Winter,  in  the  Superior  Court  of  Mus* 
cogee  County,  to  recover  the  amount  thereof:  whereupon,  the 
complainant  filed  his  bill,  praying  for  discovery  and  relief,  and 
that  the  suit  at  law  be  enjoined.  The  complainant  alleges,  that 
at  the  time  of  the  sale  of  the  horses  by  Bullock  to  Morrison  & 
Harrison,  he  warranted  them  to  be  sound,  whereas  one  of  them 
(Southerner)  was  wholly  unsound  and  worthless,  which  fact  was 
known  to  Bullock. 

The  complainant  also  alleges,  that  he  instituted  suit  on  the  note 
purchased  by  him  from  Bullock,  against  the  makers,  Morrison  & 
Harrison,  who  plead  thereto  a  partial  failure  of  consideration,  in 
consequence  of  the  unsoundness  of  the  horse  Southerner,  and  on 
the  final  trial  of  the  cause,  the  plea  was  sustained  and  a  verdict 
rendered  in  his  favor  for  only  one  half  of  the  amount  of  the  note ; 
and  that  he  has  no  means  of  proving  the  fact  that  said  draft  was 
delivered  by  him  to  said  Bullock,  upon  the  consideration  and  in 
the  manner  before  stated,  except  by  a  discovery  from  said  Bullock 
in  Chancery.  The  complainant  also  alleges,  that  at  the  time  c^ 
his  discounting  the  note  of  Morrison  &  Harrison,  for  the  benefit 
of  Bullock,  he  had  no  knowledge  of  the  existence  of  the  toarrasU^ 
of  the  soundness  of  the  hoiates,  made  by  Bullock  to  them. 
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[1.]  The  complainant's  equity  then  is,  that  the  defendant  trans- 
ferred to  him,  by  delivery,  the  note  of  Morrison  &  Harrison,  for 
a  valnable  consideration,  and  concealed  from  him  the  fact  of  his 
knowledge  of  the  unsoundness  of  the  horse  Southerner,  and  also 
concealed  from  him  another  fact,  within  his  own  knowledge,  that 
he  had  warranted  the  horse  to  be  sound,  by  means  whereof  the 
makers  of  the  note  were  enabled,  successfully,  to  maintain  their 
plea  of  partial  failure  of  consideration  to  the  action  instituted  by 
him  thereon  against  them.  Will  the  facts  relied  on  by  the  com- 
plainant entitle  him  to  the  discovery  and  relief  sought  by  his  billt 
•We  think  they  are  sufficient  for  that  purpose,  and  that  the  Court 
below  erred  in  its  judgment  in  sustaining  the  demurrer. 

A  party  who  transfers  a  promissory  note  by  delivery,  for  a  val- 
uable consideration  paid  him  therefor  by  the  transferee,  is  not 
exempt  from  all  obligations  or  responsibilities.  In  the  first  place, 
he  warrants  by  implication,  unless  otherwise  agreed,  that  he  is  a 
lawful  holder,  and  has  a  just  and  valid  title  to  the  paper,  and  a 
right  to  transfer  it  by  delivery.  He  impliedly  warrants  that  the 
instrument  is  genuine,  and  not  forged  or  fictitious.  He  also  war- 
rants, in  the  same  manner,  that  he  has  no  knowledge  of  any  facU 
which  prove  the  instrument,  if  originally  valid,  to  be  worthless, 
either  by  the  &ilare  of  the  maker,  or  by  its  being  already  paid, 
or  otherwise  to  have  become  void  or  defunct ;  for  any  conceal- 
ment of  this  nature  would  be  a  manifest  fraud,  ^tory  on  Pro^ 
nuMory  Notes,  123,  §11S.  There  can  be  no  doubt  that  if  a  man 
assign  a  bill  for  any  sufficient  consideration,  knowing  it  to  he  of  no 
value,  and  the  assignee  be  not  aware  of  the  fact,  the  former 
would,  in  all  cases,  be  compellable  to  repay  the  money  he  had  re- 
ceived. Chitty  on  Bills,  6th  edition,  146.  In  Fern  vs.  Harrison, 
(3  Tenn  Rep.  759,)  Lord  Kenyan  held  it  to  be  extremely  clear, 
that  if  the  holder  of  a  bill  send  it  to  market  without  indorsing 
lua  name  upon  it,  neither  the  morality  or  the  laws  of  the  country 
will  compel  him  to  refund  the  money  for  which  he  has  sold  it,  if 
he  did  not  know  at  the  time  that  it  was  not  a  good  hUL  If  he  k?iew 
the  bill  to  be  bad,  it  would  be  like  sending  out  a  counterfeit  into 
circulation,  to  impose  upon  the  world,  instead  of  the  current  coin, 
and  the  party  receiving  the  money,  with  such  knowledge,  would 
be  obliged  to  refrind  it.  See,  also.  Young  vs,  Adams,  6  Mass.  R, 
186.     Martin  vs,  Morgan,  5  English  Com,  Law  Rep.  87.     The 
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defendant,  Bullock,  at  the  time  he  transferred  the  note  to  the 
complainant  and  received  the  consideration  for  it,  knew  that  one* 
of  the  horses  for  which  the  note  was  given  was  unsound  and 
worthless ;  and  he  also  kriew  that  he  had  warranted  both  the  hor^ 
ses  to  be  sound,  but  concealed  these  facts  from  the  complainant,  who 
had  no  knowledge  of  them.  At  the  time  of  the  transfer  of  the 
note  by  the  defendant  to  the  complainant,  he  knew  that  only  one 
half  of  the  consideration  for  which  said  note  was  given  was  valid 
and  recoverable  in  law,  and  that  the  other  half  of  the  considera- 
tion of  the  note  was  void  and  worthless,  and  not  recoverable  by 
the  complainant,  who  discounted  it  after  its  maturity.  Such* 
knowledge  and  concealment,  on  the  part  of  the  defendant,  was  a 
manifest  fraud  upon  the  rights  of  the  complainant.  The  parties 
did  not  deal  on  equal  terms.  The  true  definition  of  undue  con- 
cealment, which  amounts  to  a  fraud,  for  which  a  Court  of  Equity 
will  grant  relief,  is  stated  by  Mr,  Justice  Story  to  be,  "  the  non- 
disclosure of  those  facts  and  circumstances  which  one  party  is 
under  some  legal  or  equitable  obligation  to  communicate  to  the 
other,  and  which  the  latter  has  aright,  not  merely  iajoro  eonsd- 
entia,  hut  juris  et  de  jure,  to  know."  1  Story* s  Equity  Juriapru-- 
dence,  216,  §207.  In  Belcher  vs.  BdcJier,  (10  Yerger^s  Rep,  121,) 
it  was  held,  that  fraud,  in  a  Court  of  Equity,  properly  includes 
all  acts,  omissions,  and  concealments,  which  involve  a  breach  of 
either  legal  or  equitable  duty,  trust  or  confidence,  justly  reposed, 
and  are  injurious  to  another,  or  by  which  an  undue  or  unconsci- 
entious advantage  is  taken  of  another.  We  have  already  shown* 
that  the  concealment  of  the  unsoundness  of  one  of  the  horses  for 
which  the  note  was  given,  and  the  warranty  of  soundness,  by  the 
defendant,  when  he  transferred  the  note  to  the  complainant,  was* 
a  breach  of  his  legal  duty,  and  consequently  gives  to  the  Court 
of  Equity  jurisdiction  of  the  cause. 

Let  the  judgment  of  the  Court  below,  sustaining*  the  demurrer 
to  the  complainant's  biU,  be  reversed. 
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MACON  TERM,  1849. 

At  a  meeting  of  the  members  of  the  Bar  in  the  City  of  Macon, 
His  Honor  Joseph  H.  Lumpkin  was  called  to  the  chaii*,  when  A. 
H.  Chappell,  Esq.  announced  to  the  meeting  the  death  of  the 
Honorable  Edward  D.  Tracy,  and  moved  that  a  committee  of 
six  members  of  the  Bar  be  appointed  by  the  Chair,  to  report  suit- 
able resolutions  upon  the  opening  of  the  Court  to-morrow  morn- 
ing. Whereupon,  the  Chair  appointed  Messrs.  Chappell,  Hines, 
Rutherford,  Hardeman,  Dougherty  and  Poe,  that  committee ; 
who  made  to-day  the  following  report : 

Whereas,  we  have  lost  from  our  midst  a  brother,  respected  by 
OS  aS,  for  the  extent  of  his  legal  attainments,  and  the  virtues  of  his 
private  character  ;  one  who  shed  around  the  various  relations  of 
hie  the  light  of  a  kindly  nature  and  of  a  cultivated  intellect,  and 
Ibeling  it  a  duty  and  a  solace  to  testify  thus  publicly  our  respect 
for  his  memory,  and  unfeigned  regret  at  his  loss — 

Rciolved,  That  the  members  of  this  Court  and  of  the  Bar,  as- 
sembled at  the  Supreme  Court  in  Macon,  deeply  feel  the  loss 
theyhavesustainedinthe  death  of  their  brother,  Edward  D.  Tracy, 
and  now  record  for  him  their  appreciation  as  a  lawyer  of  high  at- 
tainment, a  gentleman  of  warm  heart  and  refined  feelings,  the  cho- 
sen and  tried  representative  of  his  constituency,  the  upright  and 
profound  Judge ;  whether  in  his  private  or  public  capacity,  still 
the  same  true-hearted,  energetic,  honorable  mab. 

Remlvedf  That  to  his  friends  and  to  us,  his  long  associates,  it 
is  matter  of  mournful  gratulation  to  reflect,  that  he  passed 
away  only  in  the  maturity  of  a  ripe  age  ;  known,  beloved  and  re- 
spected throughout  the  limits  of  the  proud  State  which  he  had 
made  the  home  of  his  adoption  and  of  his  affection. 

Reiolvedy  That  while  all  who  knew,  could  but  love  and  respect 
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him,  only  the  brethren  who  belonged  to  the  profession  of  which 
he  was  an  honored  member,  can  appreciate  the  unwearying  kind- 
ness, the  unfailing  temper,  rare  sagacity,  the  strong  intellect  and 
generous  heart  which  endeared  him  to  them,  and  cause  them  to 
mourn  over  his  departure. 

Resolvedf  That  we  will  attend  the  funeral  of  our  deceased  bro- 
ther in  a  body,  and  wear  the  usual  badge  of  mourning  upon  the 
left  arm  for  30  days. 

Resolved,  That  the  Clerk  be  requested  to  enter  these  resolu- 
tions on  the  minutes  of  this  Court,  to  forward  a  copy  to  the  &n- 
ily  of  our  deceased  brother,  and  that  they  be  published  in  the  pub- 
lic papers  of  the  City  of  Macon. 

The  report  and  resolutions  were  unanimously  adopted. 

Whereupon,  His  Honor,  Judge  Lumpkin,  responded  as  fol- 
lows : 

It  is  an  incontestible  fact,  that  every  man,  not  the  poor  and  the 
ignorant,  the  feeble  and  the  old  only,  but  every  man,  at  his  best  es^ 
tate,  the  young  and  the  healthy,  the  wise  and  great,  is  dU4igetk€r 
vanity.  The  palace,  as  well  as  the  cottage,  is  the  habitation  of 
death ;  the  robes  of  royalty  and  the  tattered  garments  of  poverty^ 
are  alike  preludes  to  the  shroud.  Twice  within  the  last  short 
months  t^e  Bar  of  the  Flint  Circuit  and  this  Court,  have  been 
called  on  to  attest  the  fact,  in  no  mistakeable  form,  that "  All  flesh 
is  grass,  and  the  goodliness  thereof  as  the  flower  of  the  field." 
The  funeral  knell  of  Kelly  has  scarcely  died  away  upon  our  earsy 
when  we  are  again  summoned  to  follow  the  remains  of  Tracy 
to  the  narrow  house  appointed  for  all  the  living.  Human  life  ia 
at  most  "  a  tale  that  is  told."  "  Few  and  evil"  is  its  sententious 
history.  The  men  before  the  flood  counted  their  years  by  oente- 
n«— we  reckon  ours  by  scores  only. 

About  twenty-five  years  ago,  I  came  over  with  a  party  from 
MilledgeviUe,  while  the  Legislature  were  in  sessibn,  to  see  the 
new  Town  of  Macon.  Baber  was  then  here — Bullock  and  Wells 
and  Wallace,  Gillespie  and  Tracy.  Where  are  they  now  1  The 
same  sun  that  shines  to-day  upon  us,  shone  upon  them ;  the 
houses  that  were  built  then,  are  still  standing ;  but  where  are  the 
heads  that  planned  and  the  busy  hands  that  constructed  them  1 
The  very  seat  we  occupy  was  once  filled  by  our  departed 
brother ;  his  feet  trod  this  Court  room ;  these  walla  resounded 
with  his  voice ;  but;  alas !  these  places  shall  know  Kelly  and  Tra- 
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cy  no  more  forever.    May  these  lessons  of  mor 
us  to  number  owr  days,  as  to  apply  our  hearts  to 
Judge  Tracy  was  no  ordinary  man.     His  att 
ature  were  of  a  high  order.     As  a  philologist,  he 
no  superior  in  the  State.    He  was  a  thorough  li: 
the  ancient  languages  with  facility,  and  spoke  th( 
with  fluency.     His  memory  was   wonderfnll; 
seemed  to  be  impossible  for  him  to  forget  any  tl 
seen,  heard  or  read.     In  many  branches  of  his  p 
pedaDy  in  Commercial  Law,  he  stood  pre-emint 
it  was  in  private  life,  where  the  softer  green  of 
that  this  adopted  son  of  the  South  appeared  to 
▼aotage.    He  was  remarkably  fond  of  mirth,  f 
loved  or  helped  more  to  ''laugh  an  hour  away." 
least  trait  of  a  demagogue  in  his  composition,   hi. 
elevation  of  sentiment  and  soul,  he  sought  that  '* 
foUowB  and  not  that  which  is  run  afler.''     His 
from  envy  and  malice,  and  every  bad  passion, 
man.     Were  I  to  sum  up  the  character  of  the  d 
gle  sentence,  I  would  say,  he  was  a  man   of 
hnmor,  sagacity,  eccentricity,  integrity  and  bene 
But  he  haa  closed  his  career  and  finished  his 
left  the  world  in  the  summer  of  life,  afVer  havii 
on  hia  adopted  State,  like  many  of  our  brightest 
which  she  conferred  on  him. 

That  he  did  not  realize  such  emoluments  as  his 
is  no  uncommon  occurrence  with  men  of  talents 
life.  **  Bread  is  not  always  given  to  men  of  un 
favor  to  men  of  skill,  but  time  and  chance  happi 
thing  is  certain,  he  never  grew  fat  upon  the  fruiti 
never  wrenched  from  the  widow's  hand  the  cu 
from  her  orphlin  children  the  crust  of  bread.  ( 
he  would  share  his  last  shilling  with  the  indigent  a 
and  if  he  had  nothing  else,  "  he  gave  to  misery  all 
His  hand  and  heart  were  open  as  charity  itself, 
woes  of  others. 

For  some  time  past,  his  nerves  were  shattere 
broken,  and  he  sunk  into  the  icy  embrace  of  dec 
sensibility.  He  died  where  all  would  wish  to  d 
and  family  around,  to  cheer  the  expiring  ray ;  8 
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ibr  as  a  husband,  father,  master,  friend  and  neighbor.  Judge  Tra- 
cy was  a  model  worthy  of  the  imitation  of  all. 

Soon,  the  cold  blasts  of  winter  will  be  over,  and  the  voice  of 
the  turtle  will  again  be  heard  in  the  land ;  the  forest  will  be 
clothed  with  verdure,  and  the  primrose  and  the  violet  and  the 
flowers  of  spring  vnll  deck  the  gay  earth,  but  Kelly  and  Tracy 
will  slumber  on  in  their  last  long  repose,  till  the  archangel's  trump 
shall  announce  the  end  of  time,  and  earth  give  place  to  heaven ! 
Requiescant  in  pace  / 

Let  every  one  of  us  cultivate  personally,  that  which  we  delight 
to  eulogize  in  our  deceased  friend  and  brother,  whose  virtues  were 
numerous,  whose  faults  were  few.  And  in  conclusion,  I  solemn- 
ly charge  you  to  regard  in  kindness  his  surviving  feimily ;  assist 
them  by  your  counsels ;  extend  a  fostering  hand  to  his  fatherless 
children,  in  aiding  them  in  whatever  vocation  they  may  be  called 
to  pursue.  I  speak  out  of  a  full  heart,  when  I  declare  that  noth- 
ing would  tend  so  much  in  prospect,  to  smooth  the  rugged  de- 
scent to  the  tomb,  as  the  consciousness  that  my  family,  when  de- 
prived of  its  head,  would  find  in  every  lawyer  a  protector,  guar- 
dian and  guide. 

Let  the  proceedings  of  to-day  be  entered  on  the  records  of  the 
Court;  as  a  perpetual  testimony  of  our  affectionate  regard  for  the 
deceased. 
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•  No.  33. — George  W.  Towns,  Governor,  &c.  for  the  use,  &c# 
plaintiff  in  error,  vs.  Eluah  Hicks  and  Eweli.  Webb,  defen^ 
dants. 

[1.]  Where  an  action  on  a  SherifiTs  hond  is  hronght  for  the  purpose  of  recov-* 
ering  a  sum  of  money,  found  to  be  due  by  an  order  absolute  upon  a  rule 
against  the  Sheriff,  to  two  jointly,  it  Is  no  objecticm  to  the  sufficiency  of  the 
breaches  assigned,  that  the  declaration  does  not  state  the  amount  of  the  in^ 
terestof  each  in  that  sum. 

[2.]  An  execution  issued  upon  an  order  absolute  against  the  Sheriff,  is  irregular 
and  Yoid,  the  proper  remedy  being  an  attachments  The  sureties* on  his 
bond  are  not,  however,  discharged  on  that  account,  their  liability  being  for 
the  official  default  of  their  principal,  which  is  established  by  the  judgment 
on  the  rule. 

[3.]  A  judgment  against  a  Sheriff  on  a  rale  to  pay  over  money,  is  not  satis^ 
fiustion,  and  no  dischaige  of  the  sureties  on  his  bond  until  it  is  paid. 

Action  on  Sheriff's  bond,  in  Crawford  Superior  Court.    Tried 
before  Judge  Scabbobouoh,  August  Term,  1848. 

8uit  waa  commenced  in  the  Superior  Court  of  Crawford  Coun- 
ty, in  the  name  of  Greorge  W.  Towns,  Governor,  &€.  for  the  use 
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of  George  Moore  and  Matthew  H.  Myrick,  which  petition  show- 
ed, **  that  Elijah  Hicks  and  Ewell  Webb,  both  of  said  County, 
are  indebted  to  your  petitioners  in  the  sum  of  twenty  thousand 
dollars." 

"  For  that,"  &c.  setting  out  the  official  bond  of  the  said  Elijah 
Hicks  as  Sheriff  of  said  County. 

The  breach  alleged  was  as  follows :  "  And  your  petitioner  avers, 
that  notwithstanding  the  said  bond,  the  said  Elijah  Hicks  hath 
not  well  and  truly  done  and  performed  all  and  singular  the  duties 
required  of  him  by  virtue  of  his  said  office  of  Sheriff  as  aforesaid, 
according  to  law  and  the  trust  reposed  in  him ;  but,  on  the  con- 
trary, hath  acted  unfaithfully,  illegally  and  improperly  in  his  said 
office,  in  this»  that  the  said  George  Moore  prosecuted  to  judg- 
ment and  ^.  Ja.  on  attachment,  a  certain  claim  of  him,  the  said 
George  Moore,  against  certain  persons,  to  wit:  Elkana  Sawyer 
and  Littleberry  Boon,  in  the  County  of  Crawford  aforesaid,  (the 
said  Elijah  Hicks  then  and  there  acting  as  Sheriff  of  said  Coun- 
ty,) which  said  claim,  at  the  date  of  the  judgment,  to  wit :  the 
■  day  of  November,  in  the  year  1842,  amounted  to  the  sum 
of  $928  98  principal,  $68  03  interest,  besides  cost ;  and  your 
petitioner  showeth,  that  the  said  Matthew  H.  Myrick  prosecuted  ' 
in  said  County  a  certain  claim  of  him,  the  said  Matthew  H. 
against  the  said  Elkana  Sawyer  to  judgment  and^.  Ja.  (he,  the 
said  Hicks,  being  then  and  there  Sheriff  of  said  County,)  which 

said  judgment  was  on day  of  November,  in  the  year  1842, 

was  for  the  sum  of  $747  41  principal,  and  $54  81  interest,  be- 
sides cost— each  of  which  judgments  were  obtained  in  the  Inib- 
rior  Court  of  said  County,  and  each  of  which  bound  negro  pi^o- 
perty,  then  in  the  hands  of  said  Hicks,  levied  on  as  the  property 
of  said  Boon  and  Sawyer. 

And  your  petitioner  farther  showeth,  that  the  said  Greorge 
Moore  and  the  said  Matthew  H.  Myrick,  purcha^d  and  took  by 
legal  assignment  to  the  said  Matthew,  for  his  and  the  said  George's 
use,  of  and  from  one  Littleberry  Lucas,  a  certain^,  /a.  against 
the  said  Elkana  Sawyer  and  the  said  Littleberry  Boon,  (which 
also  bound  the  negro  property  then  levied  on  in  the  hands  of  said 
Hicks  as  Sheriff  aforesaid,)  obtained  in  the  Superior  Court  of  the 
County  aforesaid,  the  amount  of  which,  at  the  date  of  the  judg- 
ment, viz :  the  — ~-  day  of  August,  1842,  was  $1278  piinci- 
pal,  and  $65,34  interest,  besides  cost;  all  whteli  said^^^af. 
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were  in  the  hands  of  the  said  Hicks,  as  Sheriff  aforesaid,  who 
had  in  his  possession,  and  levied  on  at  the  instance  of  the  said 
Moore,  Myrick,  Lucas  and  others,  some  thirteen  negro  slaves,  the 
property  of  the  said  Elkana  Sawyer  and  Littleberry  Boon,  which 
said  slaves  were  then  and  there  subject  to  the  payment  of  the 
debts  of  the  said  Boon  and  the  said  Sawyer,  and  which  said 
slaves  he,  the  said  Hicks,  as  Sheriff  aforesaid ,  sold  for  the  sum  of 
$3,600,  or  some  other  large  sura,  to  your  petitioner  unknown ; 
and  your  petitioner  avers  said  ^.  Ja^.  are  lost,  so  that  they  can- 
not be  more  fully  set  out  here. 

And  your  petitioner  showeth  that,  after  the  said  Elijah  H.  had 
•sold  said  negroes,  as  Sheriff  aforesaid,  the  said  George  Moore 
Tind  Matthew  H.  Myrick  demanded  of  said  Hicks  the  amount 
due  to  them  on  account  of  the  said  Ji.  Jos.  aforesaid ;  and  your 
petitioner  avers,  there  was  then  and  there  due  on  said  ^.  Jus,  the 
sum  of  $1,025  06,besides  interest,  due  8th  day  of  August,  1846  ; 
which  payment  being  refused,  the  said  Moore  and  Myrick,  by 
their  attomies  at  law,  Amos  W.  Hammond  and  Thomas  C.  How- 
ard, ruled  the  said  Hicks  for  the  same ;  on  which  said  rule  an  is- 
sue was  made  up  and  tried,  between  the  said  Hicks,  as  Sheriff, 
and  the  said  George  Moore  and  Matthew  H.  Myrick,  (and  others,) 
in  Crawford  Superior  Court,  when  the  said  Moore  and  Myrick 
recovered  of  said  Hicks,  as  Sheriff,  the  sum  of  $1,024  06  ;  and  the 
68id  Hicks  being  then  and  there  dissatisfied,  by  bill  of  exceptions 
and  writ  of  error,  removed  said  cause  to  the  Supreme  Court  of 
^^lis  State,  where  the  judgment  last  mentioned  was  affirmed;  on 
which  a  fi.  fa.  was  issued,  on  the  14th  June,  1847,  for  the  0um 
last  above  mentioned,  with  interest  thereon  from  8th  August, 
1846,  which  said  Ji,  fa,  was,  on  the  28th  June,  1847,  returned  by 
die  then  Sheriff  of  Crawford  County,  where  Hicks  then  resided, 
^no  property.'" 

At  the  August  Term,  1848,  Judge  Scarborough  presiding,  the 

defendant  demurred  to  the  declaration   on  several   grounds 

among  others, 

Because  no  sufficient  breach,  under  the  Act  of  1847,  or  the  Sta- 
tute of  8th  and  9th  William  III.  was  alleged,  and  the  amount 
Moore  and  Myridc  are  severally  entitled  to  is  not  shown. 

Because  ^Ji,fa,  issued  upon  a  rule  absolute  is  void,  if  against 
a  Sheriff;  and 

VOL.   VI.  31 
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Because  a  ride  nisi  and  absolute  against  a  Sheriff  is  a  discharge 
of  the  securities. 

The  Judge  sustained  the  demurrer  on  these  three  several 
grounds,  and  this  decision  is  alleged  to  be  erroneous. 

A.  Hammond  and  G.  R.  Hunter,  for  plaintiff  in  error,  cited : 

1  Chit.  PL  236.  2  Xe%,  474,  257.  2  Baileij  S.  C.  Rep,  214, 
362.     5  Binneij,  184.     6  Cranch,  253.     4  McCard,  458. 

Green  &  Canset  and  S.  Hall,  for  defendants  in  error. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  breaches  in  this  case  are  sufficient.  In  addition  to  the 
general  breach  assigned,  the  plaintiff  assigns  special  breaches, 
with  quite  sufficient  distinctness  and  particularity.  They  are  issua- 
ble ;  that  is,  the  defendant  is  clearly  notified  of  what  constitutes 
the  ground  of  damage  to  the  plaintiff.  He  is  informed  of  what 
he  is  to  defend  against.  The  plaintiff  avers  that  the  usees  were 
both  judgment  creditors  of  certain  persons ;  states  the  amount 
of  each  judgment;  that  executions  issued  on  them  and  were  le- 
vied by  the  Sheriff  on  certain  slaves;  that  a  large  amount  of  mo- 
ney was  raised  from  the  sale  of  the  slaves,  and  went  into  the 
hands  of  the  Sheriff.  He  also  avers,  that  the  usees,  Moore  and 
Myrick,  were  also  the  owners,  by  assignment  to  them,  of  anotlier 
judgment  against  the  same  defendants,  the  amount  of  which  is 
stated,  which  had  also  a  lien  upon  the  same  fund.  He  states  the 
aggregate  amount  due  to  them  upon  these  three  judgments ;  also, 
that  a  rule  was  moved  against  the  Sheriff  for  the  money;  that  an 
issue  was  formed  thereon  and  sent  to  a  Jury,  and  a  verdict  ren- 
dered against  him  for  the  amount  due  to  them  on  all  these  judg- 
ments ;  that  a  judgment  was  entered  in  their  favor  for  that  sum, 
upon  which  execution  issued,  and  upon  which  execution  there 
was  a  return  of  mdla  btma,  and  therefore,  he  says,  they  are  dam- 
aged, &c.  One  of  the  arguments  advanced  against  the  sufficiency 
of  the  assignment  of  breaches  is,  that  the  declaration  does  not  staite 
the  amount  due  upon  these  judgments  severally,  to  each  of  the 
usees.  That,  we  think,  was  not  necessary.  Each  judgment,  its 
amount,  6cc  is  set  forth — upon  a  rule  against  the  Sheriff  a  judg- 
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meDt  for  a  specific  sum  is  awarded  in  their  favor  jointly.  By 
judgment  of  the  Court,  the  SheriiF  is  in  default  to  them  that  sum, 
and  they  sue  jointly  upon  his  bond  to  recover  that  sum.  A  re- 
covery in  this  action  would  be  a  good  bar  to  any  subsequent  se- 
veral action  on  the  bond  brought  by  -either  of  them. 

[2.]  The  Court  below  held,  that  the  execution  which  issued  on 
the  judgment  on  the  rule  against  the  Sheriff,  was  irregular  and 
void,  and  therefore  the  action  could  not  be  sustained  upon  the 
bond  against  the  Sheriff  and  his  sureties.  Wo  agree  with  the 
Court,  that  the  execution  was  irregular  and  void,  but  we  deny 
the  consequence  deduced  from  that  fact  by  the  Court.  It  does 
not  follow,  that  because  the  issuing  of  an  execution  upon  the  or- 
der absolute,  or  the  judgment  of  the  Court,  was  irregular,  the 
plaintifSs  have  no  right  to  proceed  upon  the  bond  for  the  default  of 
the  Sheriff.  The  proceeding  against  the  Sheriff,  by  rule,  is  not 
a  suit  in  which  a  judgment  is  rendered  on  a  verdict,  which  may 
be  enforced  by  process  o£  ^erijacias.  It  is  a  proceeding  addres- 
sed to  the  Court.  There  may,  or  may  not,  be  any  issue  of  fact  to 
be  tried  by  a  Jury.  If  there  is  none,  the  Court  grants  an  order 
that  the  Sheriff  pay  over  the  money  to  the  persons  entitled  to  it ; 
that  is  the  judgment  of  the  Court,  that  so  much  money  is  in  the 
hands  of  its  officer,  and  that  he  pay  it.  If  there  is  an  issue  of 
fact  sent  to  a  Jury,  (as  in  this  case,)  it  is  for  the  purpose  of  in- 
forming the  mind  of  the  Court— of  instructing  its  conscience — 
for  money  rules  against  the  Sheriff  are  in  the  nature  of  equitable 
proceedings  before  a  Chancellor.  When  that  is  done,  the  Court 
win,  aa  where  there  is  no  issue,  award  its  judgment.  In  either 
case,  the  Sheriff  refusing  to  comply,  is  in  contempt,  and  the  pro- 
per proceeding  against  him  is  an  attachment  for  the  contempt. 

[3.]  But  what  then  ?  Is  the  party  injured  by  the  fault  of  the 
Sheriff,  denied  his  remedy  on  the  bond  ?  By  no  means.  The 
reasoning  upon  which  the  Court  below  went,  must  have  been  af- 
ter this  fashion,  I  suppose :  a  return  of  nulla  bona  upon  a^.  Ja, 
against  the  Sheriff  is  necessary  to  charge  his  sureties ;  there  is  a 
^.  Ja.  in  this  case  against  the  Sheriff  and  a  return  of  nulla  bona; 
but  the  jf.  Ja.  and  the  return  are  void ;  therefore  the  sureties  are 
not  liable  on  the  bond.  The  vice  of  which  reasoning  is  found  in 
the  assumption  that  a  return  of  nulla  bona  is  necessary  to  charge 
the  sureties.  Their  undertaking  is  to  make  good  the  official  de- 
&ult8  of  their  principal.     That  default  is,  in  this  case,  established 
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by  the  judgment  on  tbe  rule;  that  fixes  their  liability.  Equally 
unfounded  is  tbe  idea  tbat  a  rule  absolute  against  tbe  Sberiff  is  a 
satisfaction,  and  tberefore  tbe  sureties  are  not  liable.  As  before 
stated,  it  ascertains,  in  tbe  most  solemn  form,  bis  default,  to  pro* 
tect  against  wbicb  tbe  bond  is  given,  and  tbeir  liability  continues 
until  tbat  is  paid. 

Let  tbe  judgment  be  reversed  on  tbe  tbree  grounds  taken  in 
tbe  assignment. 


No.  34.^-George  W.  Crawford,  Gov.  &c.  for  tbe  use,  &c.  plain- 
tiff in  error,  vs,  Thomas  Andrews  and  others,  defendants. 

[1.]  In  an  action  of  debt  against  the  Sheriff,  on  his  official  bond,  for  an  es- 
cape on  mense  proccsif  the  insolvency  of  the  original  debtor  may  be  given  in 
evidence  by  the  defendant  in  mitigation  of  damages ;  the  ii^nry  actually 
sustained  by  the  plaintiff,  and  not  the  specific  amount  df  his  debt,  being  the 
measure  of  damages. 

[2.]  The  opinion  of  a  witness  may  be  given  in  evidence  as  to  the  insolvency 
of  a  party,  provided  it  is  accompanied  by  the  facta  upon  which  the  c^inioii 
is  founded. 

Debt  on  official  bond,  in  Crawford  Superior  Court  Tried  be- 
fore Judge  Scarborough,  August  Term,  1848. 

This  was  an  action  of  debt  on  tbe  official  bond  of  Tbamaa  An- 
drews, as  Sberiff  of  Crawford  County. 

Tbe  breach  alleged  was,  tbat  Enos  R.  Flewellen,  the  usee  of 
tbe  plaintiff,  bad  taken  out  a  bail  process  against  one  Thomas 
Cochran,  under  which  Cochran  was  arrested  by  tbe  said  An- 
drews, as  Sberiff;  tbat  Cochran  gave  bail,  who  subsequently  sur- 
rendered him  to  tbe  Sheriff,  who  "suffered  and  permitted  tbe  said 
Cochran  to  escape  and  go  at  large  ;"  that  Flewellen  had  obtained 
judgment  against  Cochran,  and  a  Ji,  fa,  bad  issued  and  been  re- 
turned "  mdla  bona"  and  a  ca,  so,  on  wbicb  said  Sberiff  bad  re- 
turned '<  7um  est  inventus,** 

Upon  tbe  trial,  at  August  Term,  1848,  before  Judge  Scarhor- 
ought  the  defendants  offered  to  prove  the  insolvency  of  said 
Cochran,  which  testimony  was  objected  to  by  counsel  for  plain- 
tiff— 
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1.  Because  in  an  action  upon  the  Sheriff's  bond,  for  a  failure  to 
perform  his  duty,  he  could  not  excuse  such  non-performance  of 
duty,  by  showing  the  insolvency  of  the  party.  The  debt,  and  not 
the  ability  to  pay,  is  the  measure  of  damages  in  such  a  case. 

2.  A  ^.  Ja.  having  been  given  in  evidence  against  said  Coch- 
ran, with  a  return,  properly  indorsed,  of  '*  nulla  bonut**  the  evi- 
dence of  witnesses  as  to  their  opinions  and  belief  of  said  Coch- 
ran's solvency  should  not  be  admitted.   . 

Which  objections  were  overruled  by  the  Court  and  the  testi- 
mony admitted.     To  which  decision  plaintiff  excepted. 

The  Court  charged  the  Jury,  «*  if  they  should  believe,  from  the 
evidence,  that  Cochran  was  wholly  insolvent,  they  were  to  find 
only  nominal  damages  for  the  plaintiff;  but  if,  on  the  contrary, 
they  believed  he  was  able  to  pay  the  full  amount  of  the  execution, 
then  they  should  find  that  for  the  plaintiff,  or  such  sum  as  they 
beHevedy  fi'om  the  testimony,  Cochran  was  able  to  pay,  and  no 
more,  for  that  was  the  extent  of  the  plaintiff's  loss,  and  must  be 
the  measure  of  his  damages." 

To  which  charge  of  the  Court  the  plaintiff  excepted ;  and  up- 
on these  several  exceptions  error  has  been  assigned. 

PoE  &  NiSBET  and  Saml.  Hall,  for  plaintiff  in  error. 

G.  R.  Hunter  and  G.  J.  Green,  for  defendants. 

Summary  of  brief  of  Samuel  Hall,  for  plaintiff  in  error. 

1st.  The  Sheriff  is  a  judicial  and  not  a  ministerial  officer.  The 
defence  here  set  up  would  make  him  a  judicial  officer.  8  Bac, 
Abr.  tU.  Sheriff,  {M.)  2  Scott  vs,  Shaw,  13  J.  R.  378.  16  Wend. 
377.     1  lb,  16. 

2d.  It  is  only  on  ojctions  en  the  case  for  an  escape  that  the  dam- 
ages are  left  discretionary  ynxh  the  Jury.  1  J,  R.  215.  1  Wend, 
115.     Bonafaus  vs.  Walker,  2  Term,  126. 

3d.  That  even  in  actions  on  the  case,  where  the  escape,  charg- 
ed is  voluntary,  the  Jury  must  give  the  amount  of  the  debt,  un- 
less the  Sheriff  will  first  make  oath,  in  writing,  that  the  escape 
was  against  his  will.    Sand  9  Wm.IILch.  27.    Schley*  s  Dig.  297. 

4th.  But  in  actions  of  debt  for  escape,  the  Jury  must  give  the 
whole  amount  proven  to  be  due,  or  nothing.    This  being  the  con- 
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fltruc lion  placed  by  the  English  Courts  upon  13  Ed,  1,  Wcstm,  2, 
and  1  Rich.  IL  ch,  12.  Scklei/,  129.  Bonafous  vs.  Walker^  2 
Ter7n,  126.  Wblverion  vs.  tJie  ComTnanwealtk,  7  S.  if  R.  263, 
Prince,  431.     1  Kelly,  543.     15  Mass.  87.     14  Pick.  171. 

5th.  The  Sheriff  and  his  sureties  in  this  action  stand  in  the 
place  of  bail,  and  bail  cannot  give  in  evidence  the  circumstances 
of  their  principal  to  avoid  liability  on  their  part. 

6th.  This  defence  seeks  to  put  the  Sheriff  in  the  defendant's 
place,  and  the  defendant,  under  the  circumstances  of  this  case, 
could  not  have  availed  himself  of  the  benefit  of  the  Insolvent 

« 

Laws. 

7th.  That  it  is  impossible  to  substitute  the  Shenfiffor  the  debt- 
or, inasmuch  as  the  benefit  of  the  Insolvent  Laws  is  a  strictly  per- 
sonal right,  which  the  law  does  not,  and  the  debtor  cannot,  dele- 
gate to  any  other  person.     2  Co.  Lit.  267,  280.    Prince,  286,  293. 

8th.  The  opinion  of  the  witness  as  to  the  insolvency  of  the  de- 
fendant was  inadmissible.  Chit,  on  Cont.  81.  Doe  ex  dem.  Gate- 
house vs.  Reese,  4  BinghanCs  N.  C.  384.  Shears  vs.  Rogers,  23 
Eng.  Com.  Law  R.  99.  De  Taste  vs.  LaTavemier,  1  Keen,  161. 
Kolb  vs.  Whitely,  3  Gill  if  J.  188.  2  HiU  Sf  Cowen's  Notes  to 
Phil,  on  Ev.  586,  noU  445.  1  Ph.  on  Ev.  290,  note  529.  2  lb. 
759.     Robertson  r*.  Beavers,  3  Porter^ s  Rep.  385. 

Hunter,  for  defendants,  submitted  a  brief,  contending — 

1st.  That  if  an  action  lies  in  this  case  at  all,  that  case  was  the 
proper  remedy,  it  being  brought  to  recover  for  an  escape  on  mesne 
and  not  on  final  process.  Neal  vs.  Haygood,  admr.  of  Hendon^  1 
Kelly,  514.  That  debt  is  the  proper  remedy  only  for  an  escape 
on  execution  or  final  process.  See  7  J.  R.  164.  5  lb.  89.  Af^ 
ter  a  voluntary  escape  under  a  writ  of  execution.  Sheriff  cannot 
retake  the  debtor ;  but  if  he  were  in  custody  upon  mesne  process, 
the  Sheriff  may  retake  him  at  any  time  before  the  return  of  the 
writ,  and  if  the  debtor  is  forthcoming,  ready  to  answer  to  a  ca. 
sa.  if  plaintiff  thinks  proper  to  charge  him  in  execution,  that  is  a 
good  defence  for  the  Sheriff  when  sued  for  an  escape  on  mesne 
process.  Archibald  Pr.  84,  '5.  10  J.  R.  562.  AUen  on  Sheriffs^ 
237.     6  Cowen,  732.     3  Bacon,  404. 

2d.  The  Sheriff  having  the  privilege,  by  law,  of  permitting  bis 
prisoner  on  mesne  process  to  go  at  large,  he  has  not  been  guilty 
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of  any  malfeasance  or  nonfeasance,  for  which  he  or  his  securities 
can  be  made  liable  in  this  action.  To  have  made  the  Sheriff  lia- 
ble, plaintiff  should  have  issued  ca,  sa,  upon  the  iinal  judgment 
as  soon  as  the  law  would  permit  it  to  be  done,  and  if  the  Sheriff 
failed  to  produce  the  body  of  Cochran,  he  and  his  securities  would 
he  liable. 

3d.  The  Court  below  did  not  err  in  receiving  evidence  on  the 
trial  to  show  the  insolvency  of  Cochran.  Van  Slyck  vs.  Hoge- 
hoam,  6  J.  jR.  270.  7  J.  R.  188.  2  Term  R.  126.  17  WcndeU 
R.  543.  Alien  an  Sheriffs,  227.  8  Bac<m  Ah.  new  cd.  721,  '2.  6 
Pickering,  Brooks  vs.  Hoyt,  468. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  very  able  brief  of  the  learned  Counsel  for  the  plaintiff  in 
error,  has  presented  fairly,  and  discussed  fully,  the  only  two  ques- 
tions which  arise  on  the  record : 

1st.  Whether  any  testimony  of  Cochran's  insolvency  should  have 
been  received. 

2ndly.  Admitting  the  insolvency  of  the  party  to  be  a  good  de- 
fence, was  it  admissible  to  establish  it  by  such  testimony  as  was 
adduced  on  tlie  trial  ? 

It  will  be  my  aim  to  sustain  the  affirmative  of  both  these  pro- 
positions. 

[1.]  This  action  is  brought  against  the  Sheriff  for  an  escape  on 
mesne  process.  Now,  we  hold  the  law  to  be  incontrovertibly 
settled,  that  for  an  escape  on  mesne  process,  no  action  lies  unless 
agtniedaaiage  has  been  sustained,  and  that  the  plaintiff  is  only  en- 
titled to  recover  such  damages  as  he  can  show  he  has  sustained. 
If  he  has  lost  the  whole  debt,  the  Jury  must  give  him  damages 
to  that  extent,  together  with  what  he  has  lost  in  costs  ;  if  he  can 
still  recover  his  debt,  the  damages  may  be  diminished  accord- 
ingly. Scott  vs,  Harleyt  1  M.  8f  Rob.  227.  Morris  vs.  Robinson, 
3  B.  ^C.  206.  Bonafous  vs.  Walker,  2  T.  R.  126.  Gabd  vs. 
Perehard,  2  Hust.  532.  For  an  escape  on  m^sne  process,  (says 
AUen  on  Sheriffs,  227,)  the  only  civil  remedy  against  the  Sheriff 
is  by  an  action  on  the  case ;  the  plaintiff  can  recover  damages 
only  for  what  he  has  lost  by  the  escape ;  and  the  Jury  may  find 
such  damages  as  they  think  the  plaintiff  has  sustained,  under  all 
the  circumstances.    7  Johns.  R&p.  189.     This  action  on  the  case 
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is  given  to  the  plaintiff  by  way  of  indemnity  for  the  actual  injury 
which  he  sustains  by  reason  of  the  escape.  The  Jury  are  not 
confined  to  the  exact  damage  in  the  final  judgment,  or  to  the 
amount  of  the  plaintiff's  demand,  but  have  a  power  and  discretion 
to  assess  such  damages  as  they  shall  suppose  the  plaintiff  has 
sustained,  under  all  the  circumstances  of  the  case.  5  T,  R,  40. 
2  Wils,  Rep,  295.  6  Johfu.  R,  270.  2  Mass.  Rep,  526.  Thus 
the  insolvency  of  the  prisoner,  or  the  payment  of  the  demand  by 
him,  can  always  be  given  in  evidence  in  mitigation  of  damages. 
And  where  the  Jury  in  such  case  gave  nominal  damages  only,  the 
Court  refused  to  set  aside  the  verdict.  7  Johns,  Rep.  189.  And 
it  would  seem  that  in  an  action  on  the  case  against  the  Sheriff, 
even  for  a  voluntary  escape,  the  measure  of  damages  is  the  actual 
loss  or  injury  sustained  by  the  plaintiff.     17  Wend.  Rep.  543. 

But  the  doctrine  goes  farther ;  and  in  an  action  on  the  ccLse  for 
an  escape,  even  on  final  as  well  as  on  mesne  process,  the  measure 
of  damages  is  the  actual  injury  received  by  the  plaintiff;  and  it 
was  to  relieve  creditors  in  this  particular,  that  the  Statute  of  1 
Richard  11.  c.  12,  {Schley ,  129,)  was  passed,  giving  an  action  of 
debty  wherein  the  measure  of  damages  for  the  escape  was  neither 
more  nor  less  than  the  debt.  But  the  provisions  of  this  Act  are 
expressly  restricted  to  ''  escapes  of  pnsoners  confined  on  final 
process,"  and,  of  course,  has  no  application  to  the  case  under  con* 
sideration. 

I  deem  it  unnecessary  to  refer  to  the  Statute  of  8  and  9  Wil' 
liam  III.  ch,  27,  (Schley,  297,)  the  sixth  section  of  which  forbids 
any  special  plea  by  the  Sheriff,  when  sued  for  an  escape,  unless 
he  will  first  make  affidavit  that  the  escape  was  without  his  Con« 
sent.  On  the  trial  below,  there  was  no  demurrer  to  the  plea»  nor 
was  this  question,  now  urged  for  the  first  time  in  argument,  ever 
made  or  adjudicated  in  the  Superior  Court.  We  cannot,  tkere^ 
fore,  take  cognizance  of  it. 

And  this  brings  us  to  the  examination  of  the  Judiciary  Act  of 
1799.  The  49th  section  of  this  Act  makes  Sheriffs  liable  *'  to  all 
suits,  actions,  penalties  and  disabilities  whatever,  which  they,  or 
either  of  them,  may  incur  for  or  on  account  of  the  escape  of  any 
prisoners,  in  the  same  manner  as  they  have  heretofore  been  liable 
by  laws  in  force  in  this  State."  Prince,  439.  But  by  the  laws 
before  that  time  in  force  in  this  State,  Sheri&  could  only  be  made 
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liable  for  the  debt  of  the  plaintiff,  in  an  action  of  debt  for  an  es- 
cape, on  ^nal  process. 

The  46th  section  requires  the  SherilT  to  give  bond  in  the  sum 
of  $20,000,  for  the  faithful  performance  of  his  official  duty,  by 
himself  and  deputy  ;  and  it  farther  provides,  that  this  bond  shall 
remain  in  the  office  of  the  Clerk  of  the  Superior  Court  of  the 
County  for  which  the  Sheriff  is  commissioned,  and  may  be  sued 
for,  by  order  of  said  Court,  for  the  satisfaction  of  the  public,  or 
persons  aggrieved  by  the  misconduct  of  the  Sheriff  or  his  deputy. 
Prmee,  430. 

Now,  the  argument  is,  that  the  plaintiff  has  his  election  to  bring 
debt  or  cat^enant,  for  a  breach  of  the  bond ;  and  that  if  he  elects 
to  bring  debt,  that  he  has  the  right,  in  analogy  to  the  Statute  of 
Bdehard,  to  recover  the  whole  amount  of  his  demand.  Wecan 
not  concur  in  this  conclusion.  Suppose  the  Sheriff  levies  on  pro- 
perty worth  $200  only,  by  virtue  of  an  execution  for  $1000,  and 
the  property  is  lost,  neither  by  the  act  of  God  or  the  public  ene- 
my, so  as  to  charge  the  Sheriff  and  his  securities  on  the  bond  with 
its  value,  would  it  be  pretended  that  in  an  action  of  debt  on  the 
bond,  the  amount  of  the  plaintiff's  demand  would  be  the  measure 
of  damages?  And  yet  this  result  is  inevitable  if  the  recovery  is 
to  be  regulated  by  the  form  of  action  or  the  remedy ,  instead  of 
the  character  of  the  process  upon  which  the  party  escaping  is 
confined. 

But  the  very  language  of  the  Act  contravenes  the  plaintiff's 
position.  It  purports  to  give  satis/action  to  the  injured  party,  not 
for  his  debty  but  for  the  misconduct  of  the  Sheriff.  Whatever  6um> 
therefore,  will  cover  that  default,  is  necessarily  the  measure  of 
damages  in  every  case. 

But  suppose  the  plaintiff  bring  debt  upon  the  SherifTs  bond, 
he  must  assign  breaches,  and  even  then  he  is  not  entitled  to  re* 
cover  damages  on  the  breaches  assigned,  without  proof  of  the 
extent  0i- the  loM  sustained.  The  recovery  upon  penal  bonds 
is  in  damagea.  ' 

But  the  case  of  Wbiverton  vs.  the  Cammamcealthf  (7  Serg.  if 
Rawl.  273,)  is  relied  on  in  support  of  the  plaintiff's  case.  The 
&cts  of  that  decision  appear  to  have  been  misapprehended  by 
the  learned  and  indefatigable  counsel  in  the  preparation  of  his 
brief  He  says,  that  it  ^'was  an  action  on  the  Sheriff's  bond  for 
an  escape  on  mesne  process^  and  that  it  was  held  that  the  insolven* 
VOL.  VI,         32 
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cy  of  the  party  escaping,  aflforded  the  Sheriff  no  defence,  as  this 
circumstance  could  not  affect  the  damages  in  an  action  of  deht^ 
Seep.  5,  Brief, 

The  facts  of  the  Pennsylvania  case  were  these:  A  scire  facias 
was  issued  on  a  recognizance  in  the  sum  of  $5000,  entered  into 
on  the  16th  of  October,  1816,  by  Stephen  Wolverton,  Rufiis  S. 
Reed  and  Benjamin  Wallace,  to  the  Commonwealth  of  Pennsyl- 
vania, conditioned  that  Wolverton  should  perform  the  office  of 
Sheriff  for  the  County  of  Erie,  for  the  next  three  years.  The 
scire  facias  was  for  the  use  of  Eli  Hart  and  John  Lay,  trading 
under  the  firm  of  Hart  &  Co.  and  was  returnable  to  December 
Term,  1817.  It  alleged  generally  a  breach  of  the  condition. 
The  defendants  pleaded  generally,  that  Wolverton  had  well  and 
truly  performed  all  the  duties  of  a  Sheriff,  faithfully  executed  all 
process,  paid  over  all  monies,  &c.  The  plaintiffs  replied,  setting 
out  a  particular  breach  :  That  on  the  Istof  May,  1817,  a  certain 
Edwin  Forbes  was  committed  to  the  jail  of  the  County,  and  in 
the  custody  of  the  said  Sheriff,  hy  virtue  of  an  execution  issued  hy 
George  Moore,  a  Justice  of  the  Peace,  at  the  suit  of  Hart  8f  Co, 
for  $117  77,  on  a  judgment  obtained  hy  confession,  pursuant  to 
the  Act  of  Assembly,  and  the  Sheriff'  suffered  Forbes  to  escape  and 
go  at  large.  The  defendants  rejoined,  denying  that  Forbes  was  in 
custody  under  the  execution,  but  averring,  that  having  applied  for 
the  benefit  of  the  Acts  of  Insolvency,  he  had,  at  his  examination, 
been  committed  under  those  Acts,  in  a  charge  of  fraud,  which  the 
defendants  insisted  was  a  virtual  discharge  of  his  person,  under 
the  execution.  The  plaintiffs  sur-rejoined,  that  Forbes  was  in  cus- 
tody under  the  execution,  and  on  this  issue  was  joined. 

•The  remedy  here  was  scire  facias  on  the  recognizance,  and  not 
debt,  and  the  escape  was  upon  fnal  and  not  mesne  process.  The 
Court,  under  these  circumstances,  refused  to  admit  evidence  of 
the  insolvency  of  Forbes — and  we  think  rightfully — for  while 
the  Constitution  of  this  State,  and  our  Insolvent  Acts  passed  in 
pursuance  thereof,  protect  the  person  of  the  debtor  from  impris- 
onment, after  he  has  bona  fide  delivered  all  his  estate,  real  and 
personal ,  for  the  use  of  his  creditors,  yet  if  he  be  convicted  of 
fraud  or  concealment,  he  shall  remain  in  custody. 

So  far  from  this  precedent  being  for  the  plaintiff  in  error,  it  is 
directly  against  him ;  for  Gibson,  Justice,  in  delivering  the  opin- 
ion of  the  Court,  says :  **  The  last  point  is  the  admissibility  of  evi. 
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dence  to  shew  that  Forbes  was  insolvent,  which  was  offered  to 
show  the  extent  of  the  plaintiff's  actual  loss  from  the  escape. 
Such  evidence  loould  unquestionably  he  competent  in  an  action  for  an 
ttcape  on  mesne  process  ;  but  imprisonment  of  the  body  on  a  com- 
mitment in  execution,  is  in  contemplation  of  the  law  full  satisfac- 
tion of  the  debt,  and  a  right  of  which  the  Sheriff  cannot  deprive 
the  plaintiff  without  paying  for  it,  not  only  its  actual  but  its  legal 
value.  This  right  is  the  creditor's  property,  and  cannot  be  taken 
from  him  at  a  less  price  than  the  law  has  set  upon  it.  Such,  in 
this  respect,  is  the  reasoning  of  the  law,  which,  though  artificial, 
is  conclusive." 

It  is  true,  however,  that  cases  are  to  be  found  in  the  Pennsyl- 
vania Reports,  where  the  distinction  here  taken  is  recognized, 
viz :  that  the  form  of  the  remedy  determines  the  measure  of 
damages,  and  that  where  debt  is  brought  on  a  Sheriff's  official 
bond  for  the  escape  of  a  defendant,  evidence  of  the  insolvency  of 
the  debtor,  at  the  time  of  the  escape,  is  immaterial  and  inadmis- 
sible.    Snyder  vs.  tJie  Commonwealth 1 1  Pennsylvania  Rep.  94.     3 
Barr.  Rep,  269.     But,  to  my  mind,  this  doctiine  is  by  no  means  ^ 
satisfactory.     By  the  English  Law,  in  an  action  of  debt  against   [ 
the  Sheriff  for  an  escape  under  execution,  the  amount  of  the  debt    / 
was  the  measure  of  damages ;  but  in  debt  on  a  penal  bond,  the     ' 
actual  injury  sustained  is  always  the  measure  of  damages.     The 
analogy  growing,  therefore,  out  of  iheform  of  the  action,  does  not 
hold. 

Upon  this  point,  then,  the  case  is  clearly  with  the  defendant  in 
error,  both  upon  principle  and  authority,  as  well  in  England  as  in 
this  country.  For  an  escape  on  mesne  process,  whatever  remedy 
is  pursued,  the  actual  amount  of  the  debt  has  never  been  held  to 
be  the  measure  of  damages. 

[2.]  The  second  exception  is,  as  to  the  character  of  the  testimo- 
ny by  which  the  Sheriff  proposed  to  prove  the  insolvency  of 
Cochran,  the  original  debtor.  This  point  is  thus  stated  in  the 
record :  "  Because  ^Ji.fo.  having  been  given  in  evidence  against 
said  Cochran,  with  a  return,  properly  indorsed,  of  "  nuUa  bona,^ 
plaintiff  objected  to  the  evidence  of  witnesses  as  to  their  opinion 
and  belief  of  said  Cochran's  solvency." 

This  objection  comes,  I  would  respectfully  suggest,  rather  awk- 
wardly from  the  plaintiff.  He  complains  that  secondary  and  infe- 
rior testimony  was  adduced  of  the  insolvency  of  Cochran,  after 
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he  himself  had  offered  to  the  Jury  the  highest  and  best  evidence 
of  that  fact,  namely :  the  execution  in  his  favor  against  Cochran, 
with  the  return  of  **nuUa  bona"  thereon!  And  so  &r  from  at- 
tempting to  controvert  this  entry,  he  says  it  was  ^^prcperly'*  in- 
dorsed there ! 

What  then  if  we  should  overrule  the  opinion  of  the  presiding 
Judge,  as  to  the  competency  of  the  witnesses  who  were  objected 
to  ;  ought  we,  on  that  account,  to  remand  the  cause  ?  We  think 
not ;  for  here  was,  to  say  the  least  of  it,  presumptive  or  prima  Ja- 
cie  proof  of  the  defendant's  insolvency,  submitted  to  the  Jury  by 
the  plaintiff  himself,  and  uncontradicted  or  rebutted  by  him,  and 
which  fully  authorized  the  verdict  which  they  found. 

On  general  principles,  however,  we  hold  that  the  testimony  was 
legal.  It  is  true  that  the  witnesses  testify  as  to  their  belief,  but 
they  give  the  reasons  upon  which  their  opinion  is  based. 

In  the  Commonwealth  vs,  Thompson  et  al.  (3  Dana's  Rep.  301,) 
the  question  was  as  to  the  liability  of  the  Sheriff  for  taking  in- 
sufficient security  upon  a  replevin  bond.  The  counsel  there,  as 
here,  objected  to  that  portion  of  the  testimony  which  contained, 
as  he  thought,  no  more  than  the  opinion  of  the  witness.  But  the 
Court  say,  "  After  the  witness  had  stated  the  fact  that  the  sure- 
ties owned  property  exceeding  in  value  the  amount  of  their  lia- 
bility, his  '  considering*  them  good,  should  be  deemed  to  have 
been  a  deduction  from  the  fact  which  he  had  thus  affirmed,  and 
as  amounting  only  to  this :  that,  having  sufficient  estate,  he  knew 
no  reason  why  they  were  not  good  security ;  or,  in  other  words, 
that  he  was  unapprised  of  any  indebtedness  or  other  circumstance, 
which  opposed  the  inference,  from  the  fact  that  they  owned  sufficient 
estate."  Chief  Justice  Robertson  continues :  *^  The  testimony  being 
competent,  the  Jury  had  a  right  to  decide  as  to  its  just  weight  and 
influence.  And  although  it  was  far  from  being  conclusive,  or  even 
very  persuasive,  against  the  deduction  from  the  official  return  on  the 
execution  on  the  bond,  nevertheless  it  should,  after  a  full  and  &ir  tri- 
al, be  deemed  sufficient  to  sustain  the  verdict  for  the  defbndants." 

Much  more  will  the  testimony  in  this  case,  being  competent  and 
not  againstt  but  in  corroboration  of,  the  official  return  on  the  ex- 
ecution, of  <'  no  property,"  be  deemed,  afber  a  full  and  fair  trial, 
sufficient  to  sustain  the  verdict  for  the  defendants. 

The  same  question  came  up  before  Chief  Justice  PaHcer^  in 
Crriffin  vs.  Brown,  (2  Pick,  Rep.  303,)  who  said,  <<  As  to  objecticms 
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to  parts  of  the  depositions  which  had  been  struck  out  by  the 
Judge  of  the  Court  of  Common  Pleas,  on  the  trial  there,  we 
think  they  were  properly  restored  at  the  trial  in  this  Court,  not 
being  opinions  merely,  but  reasons  given  for  a  fact  which  the 
witness  had  sworn  to,  or  mere  explanations  of  his  testimony.  In 
one  case,  after  the  witness  had  stated  that  Herrick  lived  extrav- 
agantly and  spent  a  good  deal  of  money,  he  adds,  from  eight  to 
ten  hundred  dollars,  as  he  verily  believes.  This  is  necessarily  a 
matter  of  conjecture,  and  the  &ct  that  he  lived  expensively  could 
only  be  illustrated  by  stating  a  sum  which  the  witness  thought 
the  debtor  spent.  At  any  rate,  this  is  not  a  matter  of  sufficient 
importance  to  justify  us  in  setting  aside  the  verdict." 

We  consider  it  well  settled,  that  in  all  cases  a  witness  may 
give  his  opinion  in  evidence,  in  connection  with  the  facts  upon 
which  it  is  founded,  and  as  derived  from  them. 

As  it  appears  from  the  whole  case,  that  the  defendant  is  entitled 
to  judgpnent,  the  judgment  of  the  Circuit  Court  is  affirmed. 


No.  35.— John  Pinckard,  plaintiff  in  error,  vs.  Daniel  Ponder, 

defendant. 

[1.]  A  note  originally  nsnrioni,  may  be  purged  of  the  nsory  by  the  agreement 
of  the  parties,  as  where  new  notes  were  given  for  the  principal  sum  loaned, 
with  the  lawful  interest  added  to  the  principal,  at  the  time  of  ettdi  renewtd : 
Hddj  that  an  agreement  to  pay  interest  on  interest,  that  was  lawfully  pott 
iutf  did  not  constitute  usury,  and  that  each  renewal  of  the  note  was  a  new 
contract. 

Assumpsit,  in  Monroe  Superior  Court.  Tried  before  Judge 
Floyd,  September  Term,  1848. 

Daniel  Ponder  brought  suit  in  the  Superior  Court  of  Monroe 
County,  against  John  Pinckard,  on  a  note  for  $1232  38.  The 
defendant  pleaded  the  general  issue,  usury,  and  a  special  plea,  set- 
ting forth  that  Ponder  had  agreed  to  indulge  Pinckard  on  the 
note  sued  on,  until  he  could  purchase  a  certain  tract  of  land  of 
one  Moses  Harris,  which  he  agreed  to  take  in  payment  of 
the  note. 
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At  the  September  Term,  1848,  when  the  cause  was  called  for 
trial,  Pinckard  moved  the  Court  to  continue  said  cause,  on  the 
ground  that  a  set  of  interrogatories  for  Moses  Harris,  in  the  State 
of  Alabama,  had  not  returned,  by  which  he  expected  to  prove 
that  he  had  purchased  the  tract  of  land  mentioned  in  the  plea, 
and  that  plaintiff  had  refused  to  take  said  land  for  said  note,  after 
said  purchase.  Defendant  acknowledged  in  his  showing,  that  he 
had  let  Harris  take  back  his  land. 

The  Court  overruled  this  motion,  on  the  ground  that,  under 
the  circumstances,  it  was  not  a  good  ground  for  defence ;  to  which 
decision,  counsel  for  Pinckard  excepted. 

On  the  trial,  Daniel  Ponder,  the  plaintiflT,  under  the  Act  of  1842, 
was  placed  upon  the  stand  as  a  witness,  with  reference  to  the 
usury.  He  swore, '' that  the  original  sum  loaned,  was  $1150, 
some  time  in  1837,  at  16  per  cent,  and  that  the  same  was  renewed 
yearly,  at  the  same  rate,  up  to  1841  or  1842,  and  then  the  same 
was  renewed  at  12j^  per  cent,  up  to  the  time  the  note  sued  on 
was  given ;  that  during  the  time,  there  had  been  payments  made ; 
that  about  the  time  the  note  sued  on  was  given,  he  went  to  the 
defendant  to  have  said  note  purged  of  the  usury ;  that  defendant 
commenced  making  the  calculation  at  simple  interest,  when  he 
stopped  him  and  told  him  he  must  have  compound  interest ;  that 
the  calculation  was  made  accordingly,  by  one  Watson,  calculating 
the  interest  at  8  per  cent,  and  adding  the  interest  to  the  principal 
yearly,  and  deducting  the  payments,  and  the  present  note  sued  on 
is  the  result  of  that  calculation." 

The  Court  charged  the  Jury — 

1st.  That  a  party  might,  upon  a  debt  due  or  past  due,  demand 
the  payment  of  principal  and  interest,  and  that  it  was  not  unlaw- 
ful for  him  to  renew  his  note,  adding  the  lawful  interest  and  the 
principal  together,  so  as  in  the  renewed  note  to  make  both  prin- 
cipal ;  and  that  in  this  case  the  parties  might  make  the  calcula- 
tion in  this  way,  so  as  to  aDow  the  plaintiff  simple  and  lawful  in- 
terest, up  to  the  time  of  the  first  renewal,  then  they  might  add  the 
principal  and  interest  together,  and  count  interest  thereon  up  to 
the  next  renewal,  and  so  on,  but  not  to  allow  interest  on  interest, 
unless  from  the  time  of  a  renewal. 

2d.  That  one  way  to  pUrge  a  note  which  had  been  compound- 
ed yearly  on  a  usurious  consideration,  was  to  deduct  off  the  usu- 
rious part  of  the  interest  taken  for  the  last  year  the  note  was  re- 
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newed,  and  from  that  anioant  the  usurious  part  of  the  interest  ta- 
ken for  the  previous  year,  and  so  on,  until  it  is  purged  of  all  the 
usury,  up  to  the  time  of  the  original  contract,  and  that  in  this  way 
the  Jury  could  ascertain  whether  the  contract  had  been  thor- 
oughly purged. 

To  this  charge  of  the  Court  counsel  for  Pinckard  excepted. 
And  on  these  several  exceptions  error  has  been  assigned. 

L.  E.  Harmon,  for  plaintiff  in  error,  cited  and  relied  upon 
the  following  authorities: 

1  ChUty  on  B'dUy  109.  4  Randolph's  R.  406.  Blydenhurgh  on 
Usury,  68, 186,  288.  11  Eng.  C.  R.  434.  2  TaunUm,  1844.  Am. 
Law  Magazine,  54.     Prince,  294. 

R.  Trippe»  for  defendant  in  error,  cited  the  following  authpri- 
ties: 

3  Kelly,  191,  '2,  and  cases  there  cited.  6  B.  ^  C,  327.  9 
D.  If  R,  448.  1  Cow.  75.  1  Kelly,  392.  3  Day,  356.  2  Taunt. 
184.  1  Camp.  165.  5- Paige,  98.  11  Conn.  487.  3  Ham.  18. 
1  Wend.  221.  4  T.  R.  613.  2  Salk.  449.  3  Atk.  330.  2  Marsh. 
339. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

The  first  ground  of  error  assigned  upon  the  record  in  thin 
ease  is,  that  the  Court  refiised  to  allow  the  defendant  in  the 
Court  below,  a  continuance  of  his  cause,  upon  the  showing  made 
therefor. 

The  discretion  of  the  Court,  in  refusing  the  continuance,  we 
think  was  properly  exercised.  It  was  admitted  by  the  defendant, 
that  the  land  which  he  had  alleged  in  his  plea  had  been  pur- 
chased from  Harris,  and  which  the  plaintiff  had  agreed  to  take, 
bad  been  taken  back  by  Harris,  with  his  consent,  as  he  acknowl- 
edged he  had  let  Harris  take  back  the  land  ;  consequently,  conce- 
ding  the  contract  for  the  sale  of  the  land  to  the  plaintiff  was  Tiot 
void  under  the  Statute  of  Frauds,  the  defendant  had  put  it  out  of 
his  power  to  comply  with  it,  on  his  part. 

[1.]  The  second  ground  of  error  is,  to  the  charge  of  the  Court 
to  the  Jury,  with  regard  to  purging  the  note  of  the  usury* 
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The  Court  charged  the  Jury,  in  substance,  that  it  was  lawful 
for  the  parties  to  renew  the  note  annually,  and  add  the  annual 
interest  to  the  principal.  The  principal  and  interest  of  this  debt 
was  past  due.  The  contract  was  originally  usurious,  and  the  ob« 
ject  of  the  parties  was  to  purge  the  demand  held  by  the  plain- 
tiff of  the  usurioiLs  interest  included  in  it  At  the  time  the  con- 
tract was  made,  the  plaintiff  was  entitled  by  law,  to  receive  8  per 
cent,  for  the  use  of  his  money  ;  that  is  to  say,  if  A  had  loaned  B 
one  hundred  dollars  for  one  year,  A  would  be  entitled  to  receive 
from  B  one  hundred  and  eight  dollars,  at  the  end  of  the  year. 
Suppose  B  renews  his  note  at  the  end  of  the  year,  and  instead  of 
paying  the  interest  in  money,  it  is  added  to  the  principal.  The 
note  is  then  given  for  one  hundred  and  eight  dollars.  The  lend- 
er is  as  much  entitled  to  receive  the  lawful  interest  from  the  bor- 
rower, as  he  is  the  principal  sum  loaned.  Upon  the  renewal  of  the 
note,  the  lawful  interest  due  for  the  use  of  the  principal,  becomes  a 
part  of  the  principal,  and  may  be  loaned  with  it.  Each  renewal  is  a 
new  contrcLct,  and  the  charge  of  the  Court  restricted  the  Jury  in 
calculating  the  interest  and  adding  it  to  the  principal,  to  the  re- 
newals of  the  note  expressly.  The  interest  was  past  due,  and  the* 
plaintiff  below  received  no  more  when  the  calculation  was  made, 
than  he  would  have  been  entitled  to  receive,  had  the  lawful  inter- 
est been  added  to  the  principal  of  the  note,  at  the  time  of  each  re- 
newal. He  has  received  no  unlawful  usury  for  the  use  of  his 
money.  If  the  defendant  had  paid  the  plaintiff  the  lawful  inter- 
est due  for  the  use  of  the  principal,  at  each  renewal  of  the  note, 
and  the  plaintiff  had  loaned  such  interest  to  some  third  person,  at 
6  per  cent,  he  would  have  just  the  same  amount  of  money  as  he 
now  claims  from  the  defendant,  and  no  rule  of  the  law  violated* 
The  result  of  the  verdict  shows  that  the  Jury  were  governed,  in 
making  their  calculation  of  interest,  by  the  rule  stated  by  the 
Court— that  they  calculated  the  interest  up  to  the  first  renewal, 
and  then  added  the  principal  and  lawful  interest  together,  and 
calculated  the  lawful  interest  on  that  amount,  up  to  the  time  of 
the  next  renewal,  and  so  on,  deducting  the  payments  from  the  in- 
terest An  agreement  to  pay  interest  on  interest,  which  has  be-' 
came  due,  is  not  usurious.  Camp  vs.  Bates,  11  Conn,  R,  487. 
Kellogg  vs.  Hickok,  I  Wend.  521. 

The    defendant  promised  only  to  pay  interest  on  interest, 
which  was  UxwfuUy  past  due,  which  does  not,  in  our  judgmenty 
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constitute  usury ;  and  there  was  no  error  in  the  first  instruction 
given  to  the  Jury,  by  the  Court,  as  to  the  manner  of  making  the 
calculation  of  interest,  so  as  to  purge  the  note  of  the  usury. 

The  second  instruction  which  the  Court  gave  to  the  Jury,  as 
to  the  manner  in  which  they  migJu  make  the  calculation,  so  as  to 
purge  the  note  of  the  usury,  we  think  erroneous  and  objectiona- 
ble, but  as  the  Jury  have  based  their  calculation  upon  the  first  in- 
struction, as  is  apparent  from  their  verdict,  we  will  not  disturb  it 
on  that  account.  '  The  first  instruction  was  right,  and  the  verdict 
rendered  in  accordance  therewith  is  right;  therefore,  let  the 
judgment  of  the  Court  below  be  affirmed. 


No.  36. — A.  M.  D.  Kino,  plaintiff  in  error,  vs.  The  Central 

Bank,  defendant. 

[1.]  In  thiA  case,  the  Court  declines  expressing  any  opinion  on  the  validity  of 
the  Bankrupt  Law  of  the  United  States,  passed  in  1842,  hecause,  whether 
pronoimced  valid  or  invalid,  the  decision  could  not  benefit  the  plaintiff  in 
error. 

[2.]  It  is  not  a  valid  defence  for  an  indorser,  that  the  maker  has  been  dis- 
charged under  the  Bankrupt  Law. 

Motion  to  have  Ji,  fa.  entered  satisfied,  in  Monroe  Superior 
Court.     Decided  by  Judge  Floyd,  September  Term,  1848. 

The  Central  Bank  obtained  a  judgment  against  A.  M.  D.  King, 
as  indorser,  upon  which  a^.  fa.  was  issued. 

At  the  September  Term,  1848,  of  the  Superior  Court  of  Mon- 
roe County,  the  defendant.  King,  moved  to  have  the^.  fa.  against 
him  entered  satisfied  and  returned  to  office,  up^n  the  ground  that 
the  same  was  obtained  against  him  as  an  indorser,  upon  a  note 
made  prior  to  the  Act  of  Congress,  known  as  the  Bankrupt  Law ; 
and  that  afVer  the  judgment  was  obtained,  from  which  said  execu- 
tion issued,  one  of  the  makers  of  the  note  had  received  his  certifi- 
cate of  bankruptcy,  and  was  discharged  from  all  liability  on  said 
note,  after  due  notice  of  the  application  given  to  plaintiff. 

After  argument  heard,  the  Court  refused  the  motion. 

To  which  A.  M.  D.  King  excepted,  and  alleges  the  same  as 
error. 

▼ot.  VI.         33 
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A.  M.  D.  Kino  and  S.  T.  BAitET,  for  plaintiff  in  error. 

P0WBB8  &  Whittle,  for  defendant. 

By  the  Covrt— N18BET,  J.  delivering  the  opinion. 

[1.]  If  I  understand  dbtinctly,  the  view  taken  of  thiB  case  by 
the  plaintiff  in  error,  it  is  this  :  He  being  indorder  upon  a  prom- 
issory note,  made  prior  to  the  passage  of  the  Bankrupt  Law  ei 
the  United  States,  and  his  principal  being  discharged  by  a  certifi* 
cate  under  that  law,  that-  discharge  also  discharges  him.  He 
holds  that  the  law  of  Congress  has  not  only  discharged  the  princi- 
pal, as  to  all  liability  to  his  creditor,  but  as  to  all  liability  over  to 
him,  the  indorser,  and  therefore,  by  operation  of  law,  he,  asindor* 
ser,  is  also  discharged  of  all  liability  to  the  creditor.  He  starts, 
must  needs  start,  with  the  assumption,  that  the  Bankrupt  Law  is 
valid,  so  far  as  it  has  taken  effect  upon  his  principal,  for  if  it  be 
not  valid  in  its  operation  upon  his  principal,  then  his  principal's 
liability  over  to  him  continues.  He  is  not  injured — ^his  contract  of 
suretyship  continues  unimpaired,  and  the  reason  for  his  release  ta 
the  creditor  ceases.  The  Bankrupt  Law,  whilst  it  provides  for 
the  discharge  of  the  principal,  expressly  provides  that  the  dis- 
charge of  the  principal  shall  not  operate  as  a  discharge  of  the  in- 
dorser. This  being  so,  it  becomes  indispensable  to  the  conclu- 
sion at  which  the  plaintiff  in  error  arrives,  and  to  which  he  would 
conduct  us,  to  assert  the  invalidity  of  the  Bankrupt  Law,  so  far  as 
it  retains  his  liability  as  indorser,  after  it  has  discharged  his  prin- 
cipal. He  therefore  takes  that  ground,  and  his  position  is,  that  inas^ 
much  as  the  note  was  made  before  the  passage  of  the  Bankrupt 
Law,  his  rights,  as  indorser,  vested  under  his  contract  of  surety- 
ship, made  with  reference  to  the  laws  governing  such  contracts, 
at  the  time  it  was  entered  into — that  the  effect  of  the  Bankrupt 
Law,  in  discharging  his  principal,  and  expressly  holding  him  lia- 
ble, divests  those  rights ;  and  therefore,  the  Bankrupt  Law,  so  far 
as  it  retains  his  liability,  is  a  nullity. 

Thus  are  we  invited  to  the  decision  of  questions  as  grave  as 
any  ever  presented  to  an  American  Bench.  If  we  were  willing 
to  meet  them  now,  we  would  find  presented  in  this  case,  for  de* 
termination— 


MACON.  PEBRUARY  TERM,  1849.  i69 

King  «f.  The  Central  Bank. 

Ist  Whether  a  certificate  of  bankruptcy  to  the  principal  debtor 
discharges  his  liability  over  to  his  indorser,  who  may  afterwards 
pay  the  debt ;  and, 

2d.  Whether  the  grant  of  power  in  the  Federal  Constitution  to 
the  Congress  of  the  United  States, '' to  establish  uniform  laws  on 
the  subject  of  bankruptcy,"  clothes  that  body  with  power  to  pass 
an  Act  of  Bankruptcy,  which,  in  its  operation,  acts  upon  existing 
contracts,  by  annulling  them,  or  by  divesting  any  rights  which  had 
vested  under  tbem. 

This  Court  is  not  in  the  habit  of  shrinking  from  the  responsi- 
bility of  any  question  made  for  its  determination ;  and  I  might 
venture  to  say,  without,  I  trust,  exhibiting  an  air  of  presumptiony 
that  it  is  as  willing  to  meet  these  questions,  when  the  rights  of 
parties  require  them  to  be  met,  as  it  is  to  encounter  any,  the  most 
unimportant  point  of  the  Common  Law;  notbecause  they  would 
not  feel  them  to  be  difiicult  and  solemn,  but  because  the  sense  of 
duty,  in  cnther  case,  would  be  equally  strong,  and  with  equal 
cheerfulness  and  alacrity  responded  to.  The  Bankrupt  Law  has, 
however,  been  repealed.  Whether  within  tlie  constitutional 
competency  of  Congress  to  have  passed  such  a  law  or  not,  so  far 
as  that  law  is  concerned,  is  a  matter  of  very  little  consequence. 
If  we  did  believe  that  the  law  was  void,  because  interfering  with 
vested  rights,  (and  as  to  that,  we  wholly  disclaim  intimating  an 
opinion,)  it  might  be  a  question,  whether,  in  reference  alone  to 
the  expediency  of  the  decision,  it  would  do  any  good  so  to  de- 
clare it ;  in  other  words,  whether,  in  reference  to  the  best  inter- 
ests of  all  concerned,  it  might  not  be  expedient  to  suffer  things  to 
remain  as  they  have  been  ordered  under  that  Act.  But  the  con- 
clusive reason,  that  upon  which  we  now  act,  why  we  decline  to 
decide  these  questions,  is  this :  Decide  them  as  we  may,  the  plain- 
tiff in  error  can  take  no  benefit  under  the  decision.  If  the  law  be 
a  valid  law,  he  is  not  entitled  to  prevail  in  his  motion  to  set  aside 
or  have  the  judgment  against  him  entered  satisfied;  and  if  it  be 
void,  he  is  equally  unentitled  to  prevail.  It  only  remains  for  me 
to  show  tbis,  which  is  briefly  done  as  follows : 

[2.]  If  the  Bankrupt  Law  be  valid,  as  between  the  creditor 
and  the  principal  debtor,  so  as  to  discharge  him,  not  only  from 
his  liability  to  the  creditor,  but  also  from  his  liability  over  to  his 
indorser,  it  is  also  valid  so  far  as  it  retains  the  liability  of  the  in- 
dorser  to  the  creditor.   The  same  reasons  which  would  sustain  it 
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in  the  one  provision,  must  sustain  it  in  the  other.  We  are  free 
now  to  declare,  that  if  the  law  be  constitutional,  as  to  the  maker — 
as  between  him,  I  mean  to  say,  and  his  creditor — ^it  is  also  constitu- 
tional in  that  provision  which  enacts  that  the  indorser  shall  not 
be  discharged  by  the  discharge  of  the  principal.  So  that,  if  we 
should  be  of  opinion  that  the  law  is  constitutional,  that  opinion 
could  not  benefit  the  plaintiff  in  error,  for  by  that  opinion,  his  li- 
ability to  the  creditor,  under  the  law,  is  declared. 

Again,  if  the  law  be  unconstitutioTudy  then  the  judgment  of  the 
Federal  Court,  which  discharged  the  principal,  is  a  nullity.  Ev- 
ery Court  in  the  State  having  competent  jurisdiction,  would  be 
compelled  so  to  hold  it.  If  it  is,  then  the  very  ground  upon 
which  he  seeks  relief  is  removed — ^his  principal  is  not  discharged — 
he  is  still  liable  over  to  him — his  contract  of  suretyship  is  unim- 
paired— ^he  is  divested  of  no  rights  which  vested  in  him  under  the 
law,  as  it  stood  when  the  contract  was  made,  and  we  ought  not» 
and  could  not,  set  aside  the  judgment  against  him.  So,  also,  if 
the  law  be  unconstitutional,  as  to  the  principal  debtor,  it  is  also 
unconstitutional  as  to  the  indorser,  and  the  plaintiff  in  error  is  de- 
prived of  no  rights  by  that  part  of  the  Act  which  retains  his  lia- 
bility. 

It  is  therefore  very  manifest  that,  determine  this  question  as  we 
may,  the  plaintiff's  liability,  as  the  chse  now  stands  before  us,  con- 
tinues. For  these  reasons,  we  decline  expressing  any  opinion  as 
to  the  validity  of  the  Act  of  1842,  known  as  the  Bankrupt  Law, 
and  affirm  the  judgment  of  the  Court  below. 


No.  37. — John  F.  Thompson,  plaintiff  in  error,  vs.  William  F. 

Mapp  and  another,  defendants. 

• 

[1 .]  In  an  action  on  a  forthcoming  bond,  conditioned  to  deliver  property  to  the 
Sheriff  at  the  time  and  place  of  sale,  when  required  by  him :  Hddf  that  it  was 
unnecessary  to  prove  a  pertonal  demand  of  the  property,  the  advertisement 
being  a  sufficient  notice  to  the  party, 

[2.]  Under  the  Act  of  1847,  to  compel  discovery  at  Common  Law,  the  party 
to  whom  interrogatories  are  propounded,  must  make  just  such  answenas 
he  would  be  required  to  do  to  a  bill  of  discovery. 
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[3.]  Parol  cTidence  is  admissible  to  establish  the  fad  of  the  sale  of  personal 
property,  and  the  time  when  it  was  made,  notwithstanding  the  contract 
was  rednced  to  writing ;  but  the  docament  itself  must  be  referred  to  if  you 
would  ascertain  the  termM  of  the  agreement. 

Action  on  forthcoming  bond,  in  Monroe  Superior  Court.  Tri- 
ed before  Judge  Floyd,  December  Term,  1848. 

This  was  a  suit  commenced  by  John  F.  Thompson,  in  the  Su- 
perior Court  of  Monroe  County,  against  W.  F.  Mapp  and  Josiah 
G.  Jordan,  on  a  forthcoming  bond,  the  condition  of  which  recited, 
that  "  whereas,  there  has  been  a  Ji,  fa.  from  Bibb  Superior  Court 
in  favor  of  John  F.  Thompson  vs.  Elihu  Price  and  Alexander 
Russell,  levied  by  Thomas  W.  Chipman,  Deputy  Sheriff  of  Mon- 
roe County,  on  two  negroes,  one  a  boy  about  eight  years  of  age, 
by  the  name  of  Fary,  the  other  a  girl,  about  six  years  old,  by  the 
name  of  Harriet,  as  the  property  of  Alexander  Russell,  and 
which  property  has  been  claimed  by  said  Wm.  F.  Mapp.  Now, 
if  the  said  William  F.  should  have  the  property  so  levied  on,  at 
the  place  and  time  of  sale,,  when  required  by  the  Sheriff  for  that 
purpose,  in  the  event  the  same  should  be  found  subject  to  said 
execution,  then  the  said  bond  to  be  void,"  &c. 

The  property  was  found  subject,  and  the  breach  alleged  is  the 
fiulure  to  produce  the  negroes  on  the  day  of  sale.  The  Sheriff 
advertised  the  negroes,  which  were  not  produced  on  the  day  of 
sale,  nor  at  any  other  time. 

The  plaintiff  tendered  the  interrogatories  and  answers  of  Wil- 
liam F.  Mapp,  one  of  the  defendants,  taken  under  the  Act  of  the 
Legislature  of  1847,  to  which  objection  was  made,  on  the  ground 
that  a  portion  of  the  answers  was  in  reference  to  the  contents  of 
a  bin  of  sale.  Which  portion  of  the  answers  the  Court  ruled  to 
he  inadmissible,  to  which  decision  counsel  for  plaintiff  excepted. 

The  plaintiff  having  closed  his  case,  the  defendant's  counsel 
moved  the  Court  for  a  nonsuit,  because  the  evidence  submitted 
did  not  entitle  him  to  recover.  Which  motion  was  sustained  by 
the  Court,  upon  the  ground  that  by  the  bond  the  negroes  were 
to  be  required  of  Mapp,  and  there  was  no  evidence  of  any  de- 
mand or  notice  to  Mapp,  other  than  the  advertisement  of  the  ne- 
groes for  sale. 

P0WEB8  &  Whittle,  for  plaintiff  in  error. 
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DoTAi^  fbr  defendants. 

By  the  (hurt — Lumpkin,  J.  deliTeiing  the  opinion. 

[1.]  The  condition  of  our  forthcoming  bond  is»  that  the  claim- 
ant shall  "  well  and  truly  deliver  the  property  levied  on,  at  the 
time  and  place  of  sale,  provided  it  should  be  found  subject  to  the 
execution/'  The  bond  sued  on  has  this  additional  clause,  ^*whem 
required  by  the  Sheriff  far  that  purposed  These  words  impose 
no  additional  duty  on  the  Sheriff.  The  advertising  of  the  ne« 
groes  for  sale,  according  to  law,  after  the  levy  was  dismissed,  is 
the  only  requisition  which  the  officer  makes  on  xhe  claimant.  It 
would  be  Against  public  policy  to  hold,  that  the  Sheriff  should 
hunt  up  the  claimant  to  make  a  personal  demand  of  the  property, 
or  to  notify  him  to  deliver  it.  It  is  the  duty  of  the  claimant,  after 
the  property  is  found  subject,  to  take  notice  of  the  time  and  place 
of  sale,  and  to  have  the  property  present ;  and  the  failure  to  de^ 
liver  is  a  breach  of  the  condition  of  the  bond,  and  produces  the 
forfeiture. 

Besides,  this  bond  is  authorized  by  law.  It  is  taken  by  the 
Sheriff  for  the  benefit  of  the  plaintiff.  The  claimanthad  no  right 
to  exact  a  condition  not  authorized  by  the  Statute;  and  as  agaitist 
the  plaintiff  in  the^.^a.  and  the  obligee  in  the  bond,  we  should 
be  inclined  to  dedare  it  void. 

The  execution  was  levied  the  12th  of  August,  1842.  The  bond 
was  executed  the  Ist  day  of  November  thereafter.  And  Mapp, 
the  claimant,  swears  that  he  had  sold  the  negroes  to  Amos  W. 
Hammond,  about  a  month  before  that  time.  Did  not  this  dis- 
pense with  the  necessity  of  a  demand,  even  if  the  terms  of  the 
liond  had  required  it]     Jones  vs.  Barkhy,  Douglas j  684. 

[2.]  Interrogatories  were  taken  out  in  this  case  for  William  F. 
Mapp,  the  claimant,  under  the  Act  of  1847,  <<  to  authorize  parties 
to  compel  discoveries  at  Common  Law."  (See  PamphUtt  p.  197.) 
The  plaintiff  in  execution  sought  to  procure  the  proofs  from  the 
claimant  himself,  that  he  had,  pending  the  claim,  or  before  and 
subsequent  to  the  levy  by  the  Sheriff,  sold  the  negroes  in  dispute, 
and  delivered  them  to  the  purchaser,  and  thereby  relieved  the 
officer  from  the  necessity  of  making  a  demand.  The  answers 
were  filed  under  a  protest,  and  a  portion  of  them  ruled  out  on  the 
trial. 
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The  Statute  under  which  this  proceeding  was  had,  is  one  among 
the  many  monuments  of  the  wisdom  of  the  General  Assembly  of 
1847.  It  is  worth,  of  itself,  the  entire  expenditure  of  that  session, 
ten  times  told.  We  are  called  on,  for  the  first  time,  to  give  it  a 
judicial  interpretation.  It  needs  noner;  it  speaks  for  itself. 
Whatever  the  adverse  party  would  be  bound  to  answer  upon  a 
bill  of  discovery  in  a  Court  of  Chancery,  he  is  compelled  to  tes' 
tify  upon  a  commission  under  this  Act.  A  Court  of  Equity  will 
not  force  the  defendant  to  make  discovery  when  it  would  render 
him  liable  to  a  penalty  or  a  forfeiture,  or  have  a  tendency  there- 
to, or  subject  Mm  to  a  criminal  prosecution,  or  involve  him  in  a 
breach  of  professional  confidence  as  counsel,  solicitor,  attorney 
or  arbitrator,  &c.  And  the  same  objections,  and  none  other,  will 
apply  to  discovery  when  sought  at  Common  Law.  And,  to  pre- 
vent equivocation,  it  is  enacted,  that  if  the  party  to  whom  the  in- 
terrogatories are  propounded,  shall  fail  to  make  answer,  **  in  man'- 
ner  iiforesaid"  that  is,  as  fully  as  he  would  be  compelled  to  do  in 
Chancery,  or  shall  answer  evasively,  the  Court  may  attach  him 
and  compel  him  to  answer  in  open  Court,  or  it  may  continue  the 
cause,  and  require  more  direct  and  explicit  answers  ;  or  if  the 
party  sought  to  be  examined,  be  defendant  in  the  action,  the 
Court  may  set  aside  his  plea  and  give  judgment  agEiinst  him  by 
de&ult ;  or  if  the  plaintiff,  may  order  his  suit  to  be  dismissed 
with  cost,  as  shall,  in  the  discretion  of  the  Court,  be  deemed  most 
just  and  proper. 

The  Legislature  could  have  done  no  more  to  expedite  and 
cheapen  litigation.  It  only  remains  for  the  Courts  to  co-operate 
cordially  with  the  law-making  power,  in  the  accomplishment  of 
these  great  objects,  by  giving  to  this  Act  a  liberal  construction. 

[3.]  By  reference  to  the  interrogatories,  it  will  be  seen,  that  the 
only  facts  material  to  be  established  by  the  answers  of  the  claim- 
ant were,  the  sale  by  him,  and  the  time  when  it  took  place ;  and 
for  these  purposes  we  think  the  testimony  was  entirely  competent. 
It  is  the  every  day's  practice  of  the  Courts,  nor  does  it  violate  any 
rule  of  evidence  to  show,  by  parol,  that  a  sale  of  personal  pro- 
perty has  been  made.  If  it  be  in  writing,  and  you  wish  to  ascer- 
tain the  terfns  of  the  contract,  the  document  itself  must  be  refer- 
red to  as  the  repository  and  highest  evidence  of  the  agreement. 
Fiwnt  enim  de  his  contractihus  seripturdBf  nt,  quod  actum  est  per 
eas  JhtUius  prohari  potent. 
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So  not  only  the  factum  of  the  contract  may  be  established  by 
oral  proof,  but  the  time  also  of  its  execution.  A  bill  of  sale  of 
personal  property,  or  a  deed  to  land,  may  bear  date  prior  to  the 
period  of  their  execution.  They  take  effect  from  their  delivery. 
Parol  evidence,  therefore,  is  always  admissible  to  prove  when  the 
conveyance  was  executed  and  delivered.  And  for  the  foregoing 
purposes,  the  plaintiff  should  have  been  allowed  to  read  to  the 
Jury  the  answers  of  Mapp,  the  claimant. 

The  judgment  must  consequently  be  reversed,  and  the  cause 
remanded. 


No.  38. — ^Jeremiah  Leak,  plaintiff  in  error,  vs.  Charles  McDow- 
ell, defendant. 

[1.]  If  the  Clerk  of  the  Circuit  Court  fail  to  send  up  a  complete  transcript  of 
the  record,  within  ten  days  from  the  filing  of  the  original  notice,  with  entry 
of  service  thereon,  the  writ  of  error  will  be  dismissed. 

Motion  to  dismiss  the  writ  of  error. 

The  defendant  in  error  joined  issue,  with  a  protestation,  and 
moved  to  dismiss  the  writ  of  error,  because  the  Clerk  of  the  Su- 
perior Court  did  not  certify  and  send  up  a  complete  transcript  of 
the  record,  within  the  time  prescribed  by  the  Act  organizing  the 
Supreme  Court. 

The  facts  were,  the  bill  of  exceptions  was  filed  in  the  Clerk's 
office,  on  the  21st  September,  1848,  and  the  certificate  of  the 
Clerk  attached  to  the  transcript  of  the  record,  was  dated  on  the 
5th  of  October,  1848. 

S.  T.  Bailey,  for  the  motion. 

McDonald,  contra. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

Jn  this  case,  %  motion '  is  made  to  dismiss  the  writ  of  error/ 
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on  the  ground  that  the  Clerk  of  the  Court  below  has  not 
certified  and  sent  up  to  this  Court  the  transcript  of  the  record  and 
bill  of  exceptions,  within  ten  days,  as  required  by  the  4(h  section 
of  the  Act  organizing  this  Court. 

[1.]  The  original  bill  of  exceptions  was  filed  in  the  Clerk's  of- 
fice, on  the  21st  September,  1848,  and  the  Clerk's  certificate  to 
the  transcript  of  the  record,  bears  date  on  the  5th  October,  1848, 
more  than  ten  days  after  the  filing  of  the  original  notice  in  his  of> 
fice,  with  the  return  of  service  thereon.  This  is  not  an  open  qucs* 
tion.  In  Bcedl  if  Scott  vs.  Powell,  (4  Ga.  R.  525,)  we  held,  that 
if  the  record  was  not  certified  and  sent  up  by  the  Clerk,  within 
die  time  prescribed  by  the  Act,  the  writ  of  error  must  be  dis- 
niflsed.     Let  the  writ  of  error  be  dismissed. 


Now  ^. — John   S.   Fall,  plaintiff  in  error,  vs.  Adam  Q.  Sim- 
mons and  others,  defisndemts. 

11.]  ^Vhen  a  cause  is  submitted  to  the  Juzy  on  the  bill  and  answer  and  repli- 
cation, and  the  defendant  introduces  no  evidence,  the  defendant  is  entitled 
to  the  conclusion  in  the  argument. 

[2.]  An  administrator  who  is  guilty  of  gross  neglect,  in  not  making  returns 
of  ihe  condition  of  the  estate  in  his  hands:  Hddy  to  be  liable  to  a  distribu- 
tee fisr  the  balance  in  his  hands,  after  allowing  all  disbursements,  with  in- 
tevefC  from  the  tnae  it  fell  due,  for  six  years,  to  be  compounded  at  the  end  of 
that  term,  and  at  the  end  of  eveiy  subsequent  term  of  six  years. 

[3.]  Held,  that  an  executor,  administrator  or  guardiiui,  who  fails  to  make  ao* 
Dual  returns,  according  to  law,  forfeits  all  commissions  for  his  trouble  in 
managing  the  estate. 

[4.]  Charges  in  a  bill,  by  a  distributee  against  an  administrator,  tha^  he  had 
frequently  called  upon  him  to  account  and  pay  up :  Hcldf  to  be  immaterial, 
and  when  denied  by  the  aavwer,  not  maeesaary  to  be  proven  usder  a  repH- 


In  Equity,  in  DeKalb  Superior  Court.     Tried  before  Judge 
Hill,  September  Term,  1848. 

Adam  Q.  Simmons  and  others,  as  the  distributees  and  heirs  at 
law  of  William  Trimble,  deceased,  filed  their  bill  against  John  S. 
Fall,  the  administrator  of  said  Trimble,  returnable  to  the  Supe- 
vol'  VI.        34 
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rior  Court  of  DeKalb  County*  Attached  to  their  bill  was  an  ex* 
emplification  of  the  returns  of  said  Fall,  as  administrator,  show- 
ing his  ^tings  since  1825,  as  far  as  he  had  made  returns.  To 
the  answer  of  FaQ  there  was  also  attached  an  exemplificatioa  of 
the  same  and  an  ad£tional  return. 

On  the  trial,  the  complainants  offered  in  evidence  to  the  Jury 
these  two  exemplifications,  and  dosed  their  case.  The  defend* 
ant,  having  introduced  no  testimony,  claimed  the  right  to  conclude 
the  argument  to  the  Jury,  which  motion  the  Court  overruled. 

A  verdict  having  been  rendered  for  complainants,  defendant'* 
counsel  moved  for  a  new  trial,  on  the  following  grounds : 

1.  Because  the  Court  refused  the  motion  of  defendant's  coun- 
sel, and  decided  that  they  were  not  entitled  to  conclude  the  argi»- 
ment  of  the  cause. 

2.  Because  the  Court  erred  in  charging  the  Jury,  that  the  gen- 
eral denial  of  the  defendant  iu  his  answer  to  the  general,  formal 
charge  made  in  complainants'  bill,  that  they  had  again  and  again 
applied  to  the  said  defendant,  and  requested  him  to  come  to  a  fill! 
and  fair  settlement,  and  account  to  and  pay  over  to  them  the  sums 
of  money  due  them  respectively,  was  not  such  a  material  part  of 
said  biU  as  to  make  it  necessary  that  the  denial  in  said  answer 
must  be  contradicted  by  evidence,  to  entitle  the  complainants  to 
recover  the  full  amount  of  interest  and  costs  which  may  be  due. 
^  3.  Because  the  Court  erred  in  charging  the  Jury,  that  in  com- 
puting interest  in  this  case,  the  Court  thinks  it  would  be  equitable, 
and  they  should  make  rests  at  the  end  of  every  six  years  from 
the  time  the  notes  for  which  the  property  sold  were  due  and  dis- 
bursements allowed,  and  compound  the  interest  on  the  balance  in 
the  administrator's  hands. 

4.  Because  the  Court  erred  in  charging  the  Jury,  that  the  de- 
fendant was  not  entitled  to  any  commissions,  notwithstanding 
commissions  had  been  allowed  by  the  Court  of  Ordinary,  which 
decision  had  not  been  reversed  by  appeal  or  otherwise,  the  exem- 
plification showing  that  he  had  not  made  regular  and  annual  re- 
turns. 

5.  Because  the  Jury  feund  contrary  to  the  law  and  evidence. 
The  Court  overruled  the  motion  and  the  defendants  excepted. 

EzzABD,  for  plaintiff  in  error,  referred  to  the  following  audior- 
ities: 
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Upon  1st  ground— jRii/ef  ^  Court,  15th  Ruleim  Equity.  Coop' 
er^s  Eq,  Fleading,  328.  Ston/'t  Eq.  Pleading,  674,  and  note. 
3rd  ground— 2  KaWi  ComrnaUariei,  188.  2  Staiy'i  Bq.  §1277. 
Atty,  Genl.  vs.  LMy,  2  Omd.  Eng.  Ch.  R.  528.  Duiueomb  w. 
Dwucomh,  1  Johrn.  Ch.  R.  508.  Phillips*  Late  Reporter,  Sept. 
No.  1848, 217.  Wright  vs.  Wright,  2  McCord's  Ch.  R.  200.  4th 
groond^iSteff  vs.  Glass,  1  Kelly's  Rep.  486.  Prwiee'«  D^e»^ 
226.  2McGord*sCh.Rep.l96.  2  A.  9.  1  ifi^^'t  CiL  12^.  210. 
Rde^s  Eq.  Reps.  2.  * 

Clakk,  for  defendant  in  error,  relied  on  the  following  points 
and  authorities: 

Exhihits  attached  to  defendant's  answer,  and  referred  to  as 
part  thereof^  may  be  evidence  or  pleading.  Story's  Eq.  Plead- 
imgs,  658,  '9, 661,  674  and  '5.  5,  15  and  17  Equity  Rules  Sup. 
Court. 

The  allegstion  that  complainants  have  again  and  again  request- 
ed defendant  to  come  to  a  full  and  fair  settlement  with  complain- 
anti,  is  formal  and  need  not  be  answered.  If  answered,  com* 
plainants  not  held  to  prove  such  charge.  8tory*s  Equity 
Pleadings,  220,  '1,  %  654. 

Compound  interest  will  be  allowed  in  cases  of  gross  delin- 
quency, or  when  necessary  to  reach  the  interest  made  by  trus- 
tees.   Hovenden  on  Frauds,  433.     11  Vesey's  R.  92.     13  lb.  408. 

1  John.  Ch.R  620.    2  Story's  Equity,  518.    2  Ken^s  Com.  231. 
Prince's  Digest,  223,  '4,  '6.     Acts  of  1847. 

Executors  or  administrators  are  not  entitled  to  commissions 
when  they  neglect  to  make  annual  returns.    Princes  Digest,  226. 

2  MeCord^s  Ch.  R.  204. 

By  the  Courts — Nisbbt,  J.  delivering  the  opinion. 

[1.]  We  think  ihat  the  Court  below  erred  in  deciding,  in  this 
case,  that  the  complainants  were  entitled  to  conclude  the  argu- 
ment before  the  Jury.  It  seems  that  there  was  a  general  repli- 
cation filed  to  the  answer,  and  the  complainants  opened  the  cause 
by  reading  their  bill,  and  the  record  from  the  C6urt  of  Ordinary, 
appended  thereto  as  an  exhibit,  and  the  answer  of  the  defendant, 
stating  that  they  would  use  abo  before  the  Jury,  the  record  from 
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the  Court  of  Ordinary^  attached  to  the  answer  as  an  exhibit. 
The  defendant  making  no  objection,  the  complainants  closed  and 
the  defendant  introduced  no  evidence.  It  is  argued  thatt  accord- 
ing to  the  facts,  the  cause  went  to  the  Jury  on  the  bill  and  aaswer^ 
and  therefore  under  the  15th  Rule  in  Equity,  the  complainants 
were  entitled  to  the  conclusion.  That  rule  declares,  that  when  the 
parties  go  to  the  Jury  on  the  bill  and  answer  alone,  the  eomplain- 
ant  shall  hare  the  conclusion.  To  settle  this  point,  it  would  seem 
to  be  necessary  only  to  determine  what  is  ^oing  to  the  Jury  on 
the  bill  and  answer,  for  it  is  only  when  they  do  go  thus  to  the 
Jury,  that  the  complainant  is  entitled  to  conclude  the  aignmeDL 
A  hearing  in  the  Chancery  practice  on  the  hill  and  annporp  has  a 
definite,  legal  meaning.  It  is  when  the  complainant  files  no  repli* 
cation  to  the  answer.*  In  that  case  the  complainant  takes  the 
risk  of  recovering  upon  his  allegations  and  the  defendant's  an- 
swer; all  the  statements  in  the  answer  being  taken  as  tniey 
whether  responsive  to  the  bill  or  not. 

If  he  does  reply,  the  effect  of  the  replication  is  to  hold  as  ad- 
mitted or  confessed,  every  thing  in  the  answer  that  is  confessed ; 
whilst  it  puts  the  defendant  upon  proving  every  thing  not  respon* 
si  ve  to  the  bill  and  in  avoidance.  In  the  one  case,  the  defendaat  has 
the  advantage  of  having  every  thing  conceded  which  he  has  set 
up  in  his  answer — ^in  the  other  case,  all  matters  set  up  in  avoi- 
daiAse,  or  not  responsive  to  the  bill,  must  be  proven.  Hence  the 
15th  Rule  of  Practice.  It  is  but  reasonable*  that  when  ev^ry 
thing  is  conceded  to  the  defendant  which,  when  replication  is 
Bled,  he  must  prove,  he  should  be  in  the  same  situation  as  to  the 
argument,  as  he  would  be  in  case  he  (replication  being  filed)  had 
been  putjupon  proving  his  answer ;  and  also,  that  the  complain- 
ant should  be  in  the  same  situation  as  to  the  argument,  as  he 
would  occupy  in  case  of  a  replication  and  the  introduction  of  evi- 
dence by  the  defendant  In  that  case,  complainant  would  have  the 
conclusion.  Here  the  replication  was  filed,  and  the  parties  did 
not  go  to  the  Jury  on  the  bill  and  answer,  and  the  case  does  not 
come  under  the  I5th  Rule,  and  defendant  having  introdweed  no 
evidence,  he  was  entitled  to  the  conclusion.  2  D^me^t  CSk  Prmc* 
966,  '7,  '8,  1168,  1188,  1189.  7  Jokm,  Ck.  R.  217.  2  dm.  18. 
Cooper't  EqvU^  Plead.  328.  1  Story'$  Eq.  Plmd.  674»  noie. 
Hotchkiss,  955.  It  is  farther  insisted,  that  the  exemplified  te* 
cord  attached  to  the  answer,  was  part  of  the  pleadingBt  wfakb  the 
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complainantA  were  entitled  to  read  as  each,  and  that  reading  it» 
or  offering  to  use  it  before  the  Jury,  was  not  putting  it  in  evi- 
dence for  themselves,  and  therefore,  they  were  entitled  to  the 
oondusion.  If  I  understand  this  idea,  it  is  this :  that  inasmuch 
as  the  exhibit  is  a  part  of  the  defendant's  pleadings,  it  stands  upon 
the  same  looting  as  the  answer  itself  under  a  replication  ;  that  is* 
if  it,  with  the  answer,  contains  admissions  for  complainants,  it  is 
to  that  extent  evidence,  as  the  answer  is  for  them,  and  no  faither ; 
and  so  far  as  it  is  evidence  for  the  defendant,  it  is  offered  as  the 
evidence  of  the  defendant,  and  being  so  offered,  it  is  the  same 
thing  as  if  the  defendant  himself  offered  and  read  it ;  and  thereby 
the  defendant  is  made  to  introduce  testimony  and  loses  the  con- 
clusion. The  reasoning  is  not  at  all  satisfactory,  and  so  far  as  it 
is,  it  is  made  to  rest  on  a  &lse  foundation.  Exhibits  are  not  a 
part  of  the  pleadings,  and  must  be  proven  under  a  replication. 
It  is  certainly  possible  for  the  exhibit,  or  an  exkilnt,  to  be  so  iden- 
tified with  the  admissions  in  the  answer  as  to  be  a  part  of  the  re- 
cord ;  but  it  is  certainly  true,  that  exhibits  are  not,  as  a  general 
role,  a  part  of  the  pleadings.  This  exhibit  is  no  part  of  this  an- 
swer. 

The  complainants,  with  the  consent  of  the  defendant,  made  it 
evidence  fer  themselves — they  introduced  it.  I  can  see  no  dif- 
ference between  a  proposition  to  use  a  paper  as  evidence,  which 
is  aaseoted  to,  and  a  formal  tender  of  that  paper  in  evidence.  The 
defendant  in  this  case  introduced  no  evidence ;  and  under  the 
ra)e»  that  a  replication  being  filed,  and  the  defendant  introducing 
no  evidence,  he  is  entitled  to  the  conclusion — ^it  ought  to  have 
been  awarded  to  htm.  Whilst  we  find  it  necessary  thus  to  correct 
this,  in  our  view,  error,  yet  we  wiU  not  send  the  cause,  back,  be- 
cause we  think,  on  the  merits,  the  ruling  of  the  Court  and  the 
verdict  of  the  Jury  were  according  to  law. 

[2.j  The  Court  below  instructed  the  Jury,  that  in  oompnting 
the  interest  against  the  administrator,  it  would  be  equitable  to 
make  rests  at  the  end  of  every  six  years  from  the  time  the  notes 
for  wfaiidi  the  property  sold  fell  due,  and  the  disbursements  al- 
lowed, and  compound  the  interest  on  the  balance  in  his  hands. 
From  the  manner  in  which  the  opinion  of  the  Circuit  Judge  is 
expressed  on  the  record,  his  meaning  is  not  so  dear  as  we  could 
wish  it.  We  mnderstand  him  to  say,  that  allowing  the  administra- 
tor Us  didmxBemcnta  at  the  time  they  were  made,  they  (the  Ju^ 
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ry)  are  to  calculate  interest  on  the  balance  of  the  notes  for  which 
the  property  sold,  from  the  time  they  fell  due,  for  six  years,  and 
at  the  end  of  each  term  of  six  years  to  compound.  This  opin- 
ion as  to  the  manner  of  computing  the  interest  is  excepted  to. 
The  question  of  interest  against  a  trustee  is  a  very  unsettled  one 
in  the  English  and  American  bookJ!  From  them,  I  may  safely 
assert,  that  no  rule  can  be  drawn  by  which  every  case  can  be  de- 
termined. Indeed,  Chancellors  in  both  countries  seem  to  concede 
that  the  rule  of  computation  in  each  case,  must  depend  very 
much  upon  its  own  fects.  This  Court  are  not  called  upon  now, 
to  establish  general  rules  upon  this  subject,  or  to  lay  down  prin- 
ciples for  the  guidance  of  our  Courts  in  future.  This  is  unne- 
cessary, because  the  Legislature  has  established  a  uniferm  mle 
of  liability.  All  cases  occurring  since  the  Act  of  1847,  will  be 
subject  to  its  provisions.  The  Act  makes  all  guardians,  execu- 
tors and  administrators,  already  appointed  and  qualified,  chargear 
ble  with  seven  per  cent,  interest  upon  all  trust  funds  in  their  hands, 
fer  six  years  after  the  1st  of  January^  1848,  without  compound- 
ing, and  after  the  expiration  of  that  term,  with  six  per  cent*  inter- 
est per  annum,  to  be  compounded  at  that  rate  annually;  and  all 
executors,  administrators  and  guardians,  to  be  appointed  and 
qualified  after  the  date  of  the  Act,  chargeable  with  seven  per  cent, 
mterestf  without  compounding,  for  six  years  from  the  time  of 
their  qualification  and  appointment,  and  after  that  term  with  six  per 
cent,  interest  per  annum,  to  be  compounded  at  that  rate  annually. 
Acts  of  1847,  pamphlet,  p.  16.  But  for  this  Act,  it  would  be  the 
duty  of  this  Court  to  endeavor  to  establish  some  rule  or  rules 
upon  this  subject,  which  might  be  of  general  application ;  and  a 
more  important  duty  than  that  would  have  been,  has  not  yet  de* 
volved  upon  this  Court.  The  Legislature  having  relieved  it  of 
that  duty,  it  is  necessary  only  for  us  to  pass  upon  tins  case  accord- 
ing to  its  facts. 

We  are  asked  now  to  say,  whether  the  mle  adopted  by  Judge 
Hill,  in  this  case,  be  or  not  an  equitable  one.  To  do  so,  it  is  not 
necessary  to  review  the  numerous  decisions  upon  the  question  of 
interest,  as  chargeable  upon  trustees.  Certain  general  principles, 
however,  may  be  stated,  as  at  this  day  well  settled.  For  many 
years,  in  England,  trustees  were  not  chargeable  with  any  interest. 
This  very  unreasonable  and  unjust  idea  was  exploded  in  the  case 
of  Ratd^e  vsi  Graves,  (1  Vem*  196,)  in  thefece  of  forty  piece* 
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dents.  The  great  principle  was  there  first  settled,  that  an  execu' 
tar  eamnot  turn  the  money  to  his  oum  account;  he  shall  make  no  pro- 
fit on  the  trust  fund ;  all  the  gain  shall  go  to  the  cestui  que  trust, 
1  JoJm.  Ch.R.  620,  624,  625.  2  Ponhl.  Eq.  b.  2,  ch.  7,  §6,  %oU. 
Jeremff  on  Eq,  Juried,  h,  3,  pt,  2,  ch,  5,  p,  543.  2  Story's  Com,  on 
Eq,  §1277.  Courts  of  Chancery  will  now  see  to  it  that  trustees 
do  their  duty,  and  will  place  the  cestui  que  trust  in  the  same  situ- 
ation as  if  they  had  faithfully  performed  their  duty.  This  is  in 
accordance  with  public  policy,  for  it  secures  fidelity,  by  removing 
tranptation  to  speculate  in  the  trust  fund,  and  keeps  alive  a  sense 
of  responsibility  and  of  personal  interest.  At  the  same  time,  it 
is  obvious  enough  that  the  Courts  have  been  careful  not  to  push 
these  doctrines  too  far,  lest  they  should  inspire  dread  of  all  trusts, 
and  drive  honest  men  from  their  acceptance^  In  this  country,  I 
am  well  satisfied,  that  it  is  unwise  to  hold  trustees  to  too  strin* 
gent  a  rule  as  to  interest^  because  of  the  fluctuations  in  the  value 
of  property,  the  instability  of  securities,  and  the  absence  of  such 
public  stocks  as  are  safe.  The  remarks  of  Nott,  J.  in  Wright  vs, 
Wright,  upon  this  point,  are  worthy  of  special  note.  What  is 
true  in  South  Carolina  is,  fior  like  reasons,  more  unquestionably 
true  in  our  own  State.  He  says,  in  commenting  upon  the  Eng- 
lish authorities,  **  I  take  it,  therefore,  that  there  is  no  such  gene- 
ral rule  as  that  an  executor  shall  be  required  to  pay  compound 
interest  on  the  balances  that  may  be  found  in  his  hands.  And  if 
we  had  found  such  a  rule  more  prevalent  in  England,  where  mo* 
ney  may  be  always  promptly  vested  in  stock,  or  some  other  pro- 
ductive fund,  yet  it  would  be  impracticable  in  this  State,  where 
people  are  not  in  the  habit  of  dealing  in  stock,  and  indeed  where 
it  is  only  rarely  to  be  purchased.  Debts  due  estates  are  generaUy  • 
coBected  in  slowly  and  in  small  amounts.  Monies  cannot  always 
be  let  out  promptly,  much  less  safely,  at  interest,  and  simple  in- 
terest is  usually  more  than  can  be  realized  with  the  utmost  dili* 
gence."  2  Mc*Cord*s  Ch.  R,  203.  It  is,  however,  well  settled 
here  and  in  England,  that  if  a  trustee  has  made  interest  upon  the 
trust  funds,  or  ought  to  have  invested  them  so  as  to  yield  interest, 
he  shall  be  chargeable  with  interest.  This  general  rule  goes  fiu*- 
ther,  and  it  may  be  said  to  be,  indeed  is,  well  settled,  that  in  all 
cases  where  there  is  afiind  in  his  hands,  not  needed  for  the  pur- 
poses of  the  trust,  it  is  his  duty,  as  trustee,  to  invest  it  and  to  make 
It  yield  interest,  whether  the  trust  so  specially  direct  or  not.    1 
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John.  Ch.  R.  508.  lb.  527.  lb.  620.  2  MeCard^s  Ck.  R.  203^ 
Story's  Cam.  an  Eq.  1277. 

It  is  settled  farther,  I  apprehend,  that  the  interest  is  not  as  a 
matter  of  course  to  be  compounded.  Courts  of  Equity  wiU  di^ 
rect  annual,  or  more  frequent  rests  to  be  made,  and  a  compound* 
ing  of  interest  for  the  benefit  of  the  cestui  que  trusty  at  longer  or 
shorter  periods,  dependant  upon  circumstances.  Liability  to  pay 
simple  interest  is  the  rule— -compounding  is  the  exception.  For 
example,  if  the  trustee  applies  the  fond  to  his  own  benefit  in 
trade,  or  sells  trust  stocks  and  applies  the  proceeds  to  hisovni  usey 
or  refuses  to  follow  the  directions  of  the  deed  enacting  the  truat» 
as  to  investments,  or  conducts  himself  fraudulently  in  tl^  man* 
agement  of  the  funds,  and  in  all  other  instances  depending  upon 
like  principles,  Chancery  will  direct  the  compounding  of  the  in- 
terest. What  shall  be  the  term  of  time  at  which  it  shall  be  com- 
pounded, must  depend  upon  the  circumstances  of  each  case— it 
may  be  semi-annual,  or  annual,  or  at  longer  intervals.  11  FeMy» 
91.  13  lb.  407,  590.  5  John.  Ch.  R.  497.  12  Vesey,  127.  2 
Brow.  Ch.  616.  19  Vesey,  383.  1  Madd.  13.  Story's  Com.  Bq. 
§1277.  2  Kmt,  230,  231,  notes.  IS^Vesey,  246.  4  Daw's  P.  C. 
209.  1  Harr.  ^  GiU.  11.  3  lb.  311.  1  PtV4  ^27.  18  Pick.  1. 
2  Danaj  K.  R.  253.  2  Dev.  4r  Batt.  566.  Case  of  HarUmi^s  At> 
counts,  5  Rawl.  Reps. 

Now,  I  apprehend  that  gross  delinquency  in  the  management 
of  the  trust,  upon  the  principles  upon  which  all  these  exceptions 
go,  will  also  subject  an  administrator  to  compound  interest;  and 
upon  this  account  we  sustain  the  rule  of  computation  prescribed 
by  Judge  HUL 

The  distributees  in  this  case  had  a  right  to  know>  yearly,  die 
condition  of  the  estate ;  the  state  of  its  ftinds,  principal  and  tnta> 
est ;  what  balances  were  in  the  administrator's  hands,  and  when 
they  accrued;  what  disbursements  were  made,  and  when  tfaey 
weremade,  &c.  All  these  things  are  duties  which  the  law  devdhos 
upon  the  administrator.  His  returns  ought  to  have  shown  them, 
but  they  do  not  How  stand  the  returns?  In  December  of  tlie 
year  his  intestate  died,  (1827,)  the  appraisement  was  made*-«4&  Feb- 
ruary thereafter  he  returned  it  In  ^e  same  month  he  redms 
the  sale,  schedule  of  notes,  &c.  rent  of  lands,  and  the  sale  of  one 
tract  of  land.  In  July,  1829,  he  makes  a  return  ef  disbnrae- 
menta^Hnore  than  two  years  after  the  date  of  tiie  last  ratam.    In 
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December,  1834,  more  than  five  years  afterwards,  he  makes  an- 
other return  of  disbursements.  The  only  other  return,  embrac- 
ing large  debits  ^nd  credits,  was  not  made  until  1845,  after  suit 
was  instituted  against  him — more  than  ten  years  aflcr  the  pre- 
ceding return.  It  is  not  pretended  that  Dr.  Fall  has  acted  dis- 
honestly in  the  management  of  this  estate — ^the  facts  and  his  char- 
acter preclude  any  such  pretence.  The  balance  of  principal  re- 
maining in  his  hands  was  small,  and  the  verdict  rendered  is  con- 
stituted mainly  of  interest ;  but  it  is  certainly  a  case  of  gross  ne- 
glect. The  neglect  consists  in  a  clear  failure  to  do  his  duty  for  > 
long  terms  of  years,  in  keeping  the  distributees  informed,  by  re- 
turns to  the  Court  of  Ordinary,  of  the  actual  condition  of  the 
estate.  Now  they  come  into  a  Court  of  Chancery  to  be  placed 
in  the  condition  they  would  have  been  in  had  he  done  his  duty 
fiuthfuDy.  Now,  is  it  inequitable  that,  under  such  circumstances, 
they  should  be  allowed  simple  interest  upon  actual  balances,  after 
aDowing  all  disbursements,  for  six  years,  and  then  to  be  com- 
pounded, and  also  to  be  compounded  at  every  recurring  term  of 
six  years?  The  legal  presumption  is,  that  the  administrator 
would  not  permit  debts  due  the  estate  to  bo  barred  by  the  Sta- 
tute, (six  years  is  the  Statute  of  Limitations  on  notes,  and  a  loss 
term  on  accounts,)  and  that  he  did,  in  fact,  collect  in  at  the  end  of 
each  six  years'  term,  the  principal  and  interest  We  do  not 
think  that  the  Court  erred  on  this  point. 

[3.]  The  decision  of  the  Court  below,  that  the  administrator  is 
not,  in  this  case,  entitled  to  any  commissions,  is  also  excepted  to. 
The  language  and  the  policy  of  our  Statute  on  this  subject  is  per- 
fectly plain.  The  Act  of  1792  declares,  **  that  every  executor  and 
adminiatrator  shall  annually,  whilst  the  estate  shall  remain  in  his 
of  their  care  or  custody,  on  the  first  day  of  January,  or  within 
ten  days  thereafter,  render  to  the  Reg^ter  of  Probates  in  the 
County  in  which  they  obtained  probate  of  wills,  or  letters  of  ad- 
ministration, a  just  and  true  account,  upon  oath,  of  the  receipts 
and  expenditures  of  such  estates  the  preceding  year,*'  &c.  This 
pnrviaian  of  the  Act  of  1792,  is  re-enacted  substantially  by  the 
Acts  of  1799  and  1810.  The  last  named  Act  requires  all  guar- 
dians, executoiFS  and  administrators,  annually  to  render  **  a  full 
and  correct  account  of  the  estate,  and  the  condition  of  the  estate 
in  their  hands,''  which  account  shall  contain  "  a  statement,  on  o^th, 
of  the  transactions  of  the  estate  to  the  1st  of  December  preced- 
voL.  VI.        35 
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ing  such  return,  together  with  the  necessary  vouchers  relating 
thereto."     Prince,  22&,  232,  240.     The  Legislature  was  careful 
to  define  the  duty  of  executors,  administrators  lind  guardians,  as 
these  Acts  demonstrate,  with  accuracy  and  minuteness.     It  is 
made  their  duty,  in  each  and  every  year,  to  render  a  full  and  cor'> 
rect  account  of  the  estate  and  the  condition  of  the  estate.     The  Act 
of  1792  proceeds  to  declare,  "  if  any  executor  or  administrator 
shall  neglect  to  render  such  annual  accounts,  he  shall  not  be  en- 
titled to  any  commissions  for  his  trouble  in  the  management  of  the 
estate/'     The  meaning  is,  if  he  shall  neglect  to  render  account* 
in  the  manner  pointed  out  by  law,  in  each  and  every  year,  he 
shall  forfeit,  not  his  commissions  on  the  returns  so  neglected, 
which  appertain  to  the  neglected  year,  but  all  commissions  for 
his  trouble  in  the  management  of  the  estate.     The  requirement 
'  to  make  returns  is  mainly  for  the  benefit  of  creditors,  heirs,  dis* 
tributees  and  minors ;  and  the  forfeiture  is  in  the  nature  of  a  pen- 
alty to  secure  the  faith^l  performance  of  the  duty.     Such  is  the 
meaning  and  such  the  policy  of  the  law.     We  are  not  at  liberty 
to  construe  away  its  meaning,  or  defeat  it  by  perverting  its  policy. 
We  must  give  it  its  full  effect    And  as  the  administrator  in  this 
case  did  not  make  regular  annual  returns,  we  hold  with  the 
Court  below,  that  he  has  forfeited  all  commissions  for  his  trouble 
in  managing  the  estate.     It  is  true,  that  a  precisely  similar  law  in 
South  Carolina  has  received  a  different  construction.     It  has  been 
there  held,  that  an  executor'is  entitled  to  commissions  on  the  re- 
turns of  those  years  which  have  been  made,  although  he  may 
have  neglected  other  years.     This  construction   has  not    met 
there  with  entire   approbation,  for  Judge  Nott,  in   Wright  «#. 
Wrightt  says  of  it,  **  the  correctness  of  that  construction,  how- 
ever, is  perhaps  questionable.*'     He  farther  says  that  it  must  tie 
received  with  some  qualificatiour  and  qualifies  it  thus:  "  If  an  ex* 
ecutor  shall  omit  to  settle  his  accounts  for  several  years,  and  then 
metke  a  return  for  that  whole  period,  he  will  only  be  entitled  to 
commissions  for  the  year  in  which  his  account  is  rendered,  and 
the  allowance  must  not  be  made  to  embrace  those  years  in  which 
no  returns  have  been  made ;  and  unless  his  accounts  are  so  made 
out,  that  the  transactions  of  each,  year  may  be  distinctly  aacer* 
tained,  no  commissions  ought  to  be  allowed."     2  Mc  Cordis  Ch, 
R.  200.    We  are  not  bound,  however,  by  the  decisions  of  the 
Carolina  Courts,  and  dissent  from  them  in  this  instance.    It  wa» 
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said  in  argument,  that  the  Court  of  Ordinary  having  allowed 
commissionB  to  the  administrator,  that  allowance  is  a  judgment  of 
a  Cpurt  of  competent  jurisdiction  in  his  favor,  and  is  conclusive. 
We  have  determined  differently.  See  Brown  and  otJiers  vt. 
Wright,  5  Geo.  Rep,  32,  33. 

[4.]  The  last  exception  relates  to  the  allegations  in  the  bill, 
that  the  complainants  had  again  and  again  applied  to  the  defen- 
dant, and  requested  him  to  come  to  a  settlement  and  account  with 
them,  &c.  To  these  allegations  the  defendant,  in  his  answer, 
made  a  special  denial.  The  Court  charged  the  Jury,  that  these 
allegations  were  merely  formal,  and  that  the  denial  in  the  ^nswer 
did  not  make  it  necessary  for  plaintiffs  to  prove  them.  The  de- 
fendant insisted  that  they  were  material,  and  that  the  denial  in  the 
answer  put  the  complainants  upon  proof  of  these  chai*ges,  and 
excepted.  There  is  nothing  in  the  exception.  The  question  is 
this :  Are  these  allegations  material?  If  they  are,  being  denied, 
they  ought  to  have  been  proven.  Is  a  demand  upon  an  adminis- 
trator necessary  to  entitle  a  distributee  to  recover  either  princi- 
pal or  interest?  Certainly  not.  The  right  to  sue  grows  out  of 
the  character  of  the  defendant  as  administrator,  and  of  the  plain- 
tiff as  distributee  of  the  estate  which  he  represents.  The  liabil- 
ity to  pay  principal,  depends  upon  the  fact  whether  he  has  any  in 
hand — tm  pay  interest,  upon  the  circumstances  of  his  administra- 
tion. A  demand  is  not  a  precedent  condition  to  the  complainant's 
right  to  recover  the  one  or  the  othei'.  He  is  entitled  to  recover, 
if  at  all,  wholly  irrespective  of  any  call  upon  the  defendant  If 
these  charges  were  stricken  out  of  the  bill,  there  is  enough  in  it 
to  warrant  a  decree. 

It  is  usual  to  put  in  such  charges.  In  some  cases,  no  doubt,  a 
demand  must  be  specially  charged  and  proved,  if  not  admitted. 
This  is  not  one  of  them.  Putting  in  such  charges  does  not  make 
it  necessary  that  plaintiff  should  prove  them.  He  is  bound  to 
prove  only  the  substance  of  his  case— so  much  only  of  it  as  is  ne- 
cessary to  entitle  him  to  a  decree.  2  DameVs  Ck.  Practice,  996, 
997.     Gredey  Eq,  Evid.  (Amer.  edit.)  167  to  169.     1  Rum.  lOL 

Let  the  judgment  below  be  aiHrmed. 
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No.  40. — ^Datid  Giles,  plaintifT  in  error,  vs.  The  Statb  or 

Georgia,  defendant. 

[1.]  In  an  indictment  for  a  libel,  placed  in  a  sitaation  wbere  it  might  liaTe 
been  seen  and  read,  Hddf  that  it  is  unnecessary  either  to  aver  or  prove  that 
it  was  seen  or  read. 

[2.]  If  a  libel  import  defamation  on  its  face,  of  a  particular  person,  it  is  un* 
necessary  to  insert  inuendoes  in  the  indictment. 

[3.]  It  is  libelous  to  charge  a  person  with  being  a  drunkard,  a  cuckold  and  a 
tory. 

[4.]  A  person  who  appears  to  have  written  a  libel,  which  is  afterwards  pub- 
lished, will  be  considered  as  the  maker  of  it,  unless  he  show  another  to  be 
the  author,  or  proVe  the  act  to  be  innocent  in  itself. 

[5.]  If  a  libel  appears  under  a  man's  hand-writing,  and  no  other  author  is 
known,  it  tarns  the  proof  upon  him ;  and  if  he  cannot  produce  the  comipoaer, 
he  is  presumed  by  law  to  be  the  man. 

[6.]  On  the  trial  of  criminal  cases,  moral,  and  not  mathematical  or  metaphys- 
ical certainty,  is  all  that  the  law  requires,  or  that  is  attainable.  The  doubts 
of  a  Jury,  to  justify  an  acquittal,  should  be  reasonable,  and  not  a  mere  vague 
conjecture  or  possibility  of  the  innocence  of  the  accused. 

[7.]  Direct  and  irrefragable  evidence  cannot  and  need  not  be  always  pro- 
duced in  criminal  cases;  all  that  is  necessary  is,  that  the  Jury,  whether  llie 
proof  be  positive  or  presumptive,  be  satisfied  of  the  defendant's  gvilt. 

[8.]  A  verdict  will  not  be  set  aside  and  a  new  trial  granted,  wher^  the  case 
has  been  fairly  submitted  on  its  merits,  and  no  rule  of  Law  violated  nor  man- 
ifest  injustice  done,  although  there  may  appear  to  have  been  aprqionderetHce 
of  evidence  against  the  verdict,  especially  if  the  Judge  who  tried  the  case  is 
satisfied  with  the  finding. 

[9.]  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, unless  it  be  competent  and  material  to  the  issue,  and  would  probab^ 
produce  a  different  result  if  offered,  especially  where  it  is  merely  eummiaipfe, 
and  in  corroboration  of  testimony  presented  on  the  former  trial. 

£10.]  Where  a  party  comes  to  the  knowledge  of  newly  discovered  evidence* 
through  the  information  of  others,  the  affidavit  of  the  informant  should  be 
produced. 

Indictment  for  a  libel,  Houston  Superior  Court,  October  Tenn« 
1848.     Tried  before  Judge  Ployb, 

David  Giles  was  put  on  bis  trial  at  the  October  Term  of  Hous- 
ton Superior  Court,  upon  an  indictment  for  a  libel : 

"  For  that  the  said  David  Giles,  on  tbe  6tb  day  of  JTuly,  1847, 
in  said  County,  did  maliciously  and  falsely  utter  and  publish,  that 
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18  to  say,  did  then  and  there  write  and  fasten  upon  the  side  of  a 
tree,  in  a  public  place,  where  it  could  be  there  read,  the  following 
maliciouB  defamation  in  writing,  of  and  concerning  one  William 
Thompson  and  others,  that  is  to  say — 

"  NOTICE. 

"  I  am  told  that  William  Thompson,  (meaning  the  said  William 
Thompson,)  is  very  smart,  both  him  and  A.  M.  Thomps  (meaning 
A.  M.  Thompson,)  they  can  make  laws  and  make  pople  abid 
by  them — ^like  they  did  when  they  did — when  they  find  Jessee 
Hunter  for  not  working  the  road — M.  M.  Thompson,  (meaning 
the  son  of  the  said  William  Thompson,)  is  ther  Devil.  He  is  all 
sap— for  dill  Sap  yos  (meaning  used)  to  make  old  bill  drunk  and 
go  to  bed  to  old  bill's  (meaning  the  said  William  Thompson's) 
wife  about  the  right  time  to  git  him — and  too  devils  mixt  togeth- 
er make  one  fool  devil — ^too  t cries  mixt  together  make  one  fool 
tory— old  Sap  was  a  tory  so  sed  &  old  Thompson  was  hung  up 
to  the  hou&e  by  a  bridle  ranes  for  robing  in  of  houses  in  the  nose." 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  aforesaid  malicious  defamation,  so  then  and  there  uttered 
and  published,  then  and  there  tended  to  blacken  the  reputation  of 
the  said  William  Thompson,  who  was  then  and  there  living,  and 
thereby  then  and  there  tended  to  expose  the  said  William  Thomp- 
son to  pAblic  hatred,  contempt  and  ridicule.  The  aforesaid  writ- 
ten malicious  defamation  being  then  and  there  utterly  untrue  and 
felse— contrary  to  the  laws  of  said  State — ^the  good  order,  peace 
and  dignity  thereof." 

John  Sanders  testified  that  he  had  frequently  seen  the  defend- 
ant write ;  that  he  was  Bailiff  in  his  district  some  four  or  five 
years,  while  the  defendant  acted  as  Justice  of  the  Peace,  and  that 
he  believed  the  libel  to  be  in  his  hand- writing.  Anthony  Thomp- 
son sworn,  said  that  he  was  acquainted  with  the  hand-writing  of 
the  defend^t,  from  having  seen  him  write  often.  He  had  acted 
with  him  as  associate  Justice  of  the  Peace,  and  he  believed  the 
Kbel  to  be  in  his  hand- writing.  He  and  William  Thompson  were 
Commissioners  of  the  roads  two  or  three  years  ago,  and  fined 
Jesse  Hunter  for  not  working  on  the  road.  He  has  a  son  named 
Americus  Maxwell  Thompson ;  a  man  by  the  name  of  Dill  Sap 
lived  in  the  near  neighborhood  of  William  Thompson  many  years 
ago,  in  Burke  County.  Joseph  Davis  stated  on  oath,  that  he 
found  Che  libelous  papor  on  the  gi'ound,  in  or  near  the  side  of  the 
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road ;  there  was  turpentine  on  it,  and  a  blaze  on  a  pine  tree  just 
by ;  he  read  it  and  carried  it  to  Thompson. 

James  Youman,  Stephen  Ham  and Smith,  testified,  each 

on  the  part  of  the  accused,  that  they  had  seen  the  defendant  write 
several  times,  and  from  the  knowledge  thus  acquired,  they  did  not 
believe  the  libelous  publication  to  be  in  his  hand-writing. 

The  defendant  was  found  guilty ;  whereupon,  a  motion  was 
made  in  arrest  of  judgment — 

1.  Because  there  is  no  sufficient  charge  of  publication  in  said 
indictment,  it  not  being  alleged  that  it  was  seen  or  read  by  any 
one. 

2.  There  is  no  inducement  or  other  averment  setting  forth  the 
facts  necessary  to  explain  the  meaning  of  the  supposed  libel. 

3.  The  libel  is  only  alleged  to  have  been  published  of  and  con- 
cerning William  Thompson,  (the  words  "  and  others"  not  being 
sufficient  to  designate  any  one  else,)  and  it  is  not  libelous  as  it 
respects  him,  without  averment  and  proof  of  extrinsic  facts  con* 
necting  him  with  the  libel  and  explaining  its  meaning,  which 
averments  are  not  contained  in  the  indictment. 

4.  It  is  not  libelous  to  charge  a  man  with  drunkenness,  and 
there  is  no  averment  that  "  old  Bill"  meant  William  Thompson. 

5.  The  inuendo  after  "M.  M.  Thompson"  and  "old  Bill's 
wife,"  meaning  the  son  and  wife  of  said  William  Thompsdn,  are 
insufficient,  there  being  no  averment  that  he  had  a  son  or  wife,  or 
that  the  libel  was  of  and  concerning  the  wife  or  son. 

6.  The  offence  is  not  set  foith  with  sufficient  certainty  and  pre- 
cision. 

7.  The  indictment  does  not  set  forth  any  ofience,  indictable 
and  punishable  under  the  Penal  Code  of  the  State. 

Which  motion  was  overruled  by  the  Court,  and  defendant  ex- 
cepted. 

Counsel  for  defendant  then  moved  the  Court  for  a  new  trial. 

1.  Because  the  Court  erred  in  admitting  the  testimony  of  A.  M. 
Thompson,  in  relation  to  the  facts  of  himself  and  William  Thomp- 
son having  been  Commissioners  of  roads,  and  had  as  such  fined 
Jesse  Hunter  for  not  working  on  the  road,  there  being  no  aver- 
ment of  these  facts  in  the  indictment ;  and  parol  evidence  was  in- 
admissible, there  being  higher  evidence,  which  was  not  shovm  to 
have  been  lost  or  destroyed. 

"*.  The  Court  erred  in  admitting  proof,  that  William  Thomp- 
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son  had  a  sou  by  the  name  of  Americus  Maxwell  ThompsoOf 
there  being  no  averment  of  that  fact,  or  tbat  the  libel  was  of  and 
concerning  him. 

3.  The  Court  erred  in- admitting  testimony  to  prove  that  Wil- 
liam Thompson  had  a  wife ;  that  a  man  by  the  name  of  Dill  Sap 
once  lived  in  the  same  neighborhood  with  the  said  William 
Thompson ;  that  William  Thompson  was  sometimes  called  "  old 
Bill,"  there  being  no  averment  in  the  indictment  to  support  tho 
proof. 

4.  Because  the  Court  erred  in  charging  the  Jury»  that  if  they 
believed  that  the  libel  was  in  the  hand- writing  of  the  defendant,  was 
afterwards  found  by  the  side  of  a  public  road  and  read,  the  pre- 
sumption  was,  that  it  was  published  by  him  or  by  his  authority ; 
that  if  it  was  not  so  published,  it  was  incumbent  on  the  defendant 
to  prove  how  it  came  out  of  his  possession. 

5.  The  Court  erred  in  charging  the  Jury,  that  though  the  de- 
fendant was  entitled  to  the  benefit  of  any  doubts  they  might  have 
of  his  guilt)  they  must  be  reasonable  doubts — ^not  "  a  may  be  so"  or 
"  a  might  be  so" — such  charge  being  calculated  to  prejudice  the 
Jury  against  the  testimony  of  defendant. 

6.  Because  the  Jury  found  contrary  to  the  evidence — tho  evi- 
dence on  the  part  of  the  State  to  prove  that  defendant  wrote  the 
Hbel  being  overbalanced  by  the  evidence  introduced  by  defend- 
ant. 

7.  For  newly  discovered  evidence. 

The  7th  ground  was  supported  by  the  affidavit  of  Giles,  that  he 
had  been  informed  since  the  trial,  by  James  Youman,  that  Que- 
pha  Youman,  now  of  Sumter  County,  would  swear  "that  she 
was  living  in  Houston,  in  the  same  neighborhood  with  prosecutor 
and  defendant,  at  the  time  said  alleged  libel  was  found ;  that  soon 
after,  she  was  at  the  house  of  prosecutor,  who  showed  her  said 
paper ;  that  about  this  time  she  received  a  scurrilous  writing  her- 
self, from  another  individual  than  deponent,  and  from  the  great 
Binnlarity  in  the  hand-writing,  and  the  abusiyenesa  of  the 
two  papers,  and  the  fact  that  the  writer  was  at  variance  with  the 
prosecutor,  she  would  swear  that  the  alleged  libel  was  not  writ- 
ten by  Giles. 

The  Court  overruled  the  motion  and  the  defendant  excepted. 


John  M.  Giles,  for  plaintiff  in  error. 
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Motion  in  arrest  of  judgment. 

There  is  no  sufficient  charge  of  publication  in  the  indictment. 
Starkie  an  Slander,  263.  Watts  ^  Fraser  et  al.  1  A.if  E.  223. 
34  E.  C,  L.  R.  83.  3  lb.  116,  noU.  Caoke  on  D^.  135,  (43  Law 
Lib.)  2  Cheenif.  Ev.  §414.  Clutterbuek  vs.  Chaffers,  1  Siark.  R. 
471.  2  E.  C.  L.  R.  LyU  vs.  Clason,  1  Caine's  R.  581.  Fon^ 
ville  vs.  McNease,  Dudley's  (8.  C.J  R.  303.  Cooke  on  Def.  14, 
2Gree7df.Ev.\il^. 

No  latitude  of  intendment  can  include  more  than  is  alleged  in 
the  indictment.  Per  Nisbet,  J.  in  Locke  vs.  The  State,  3  Kelly, 
540.     Per  Warner,  J.  in  McLane  vs.  The  StaU,  4  Ga.  R.  341. 

There  is  no  inducement  or  other  averment,  setting  forth  the 
facts  necessary  to  explain  the  meaning  of  the  supposed  UbeL 
Rex  vs.  Home,  Cowp.  R.  683.  3  Chit.  Cr.  L.  873.  Stark,  Or. 
P.  144.     Archbold's  Cr.  P.  525. 

The  charge  of  drunkenness  is  made  against  "  old  BOl" — it  is 
not  averred  that  old  Bill  meant  William  Thompson,  nor  is  it  al- 
leged that  he  was  ever  known  or  designated  by  that  name.  MH^ 
lervs.  MaxweU,  16  Wend.  14, 15,  16.  Tyler  vs.  TiUotnum,  2  HOTs 
N.  Y.  R.  508. 

The  inuendo  after  M.  M.  Thompson,  *^  meaning  the  son  of  the 
said  William  Thompson,"  is  insufficient  and  improper,  becaxue 
the  indictment  does  not  allege  the  libel  to  be  of  and  concerning  a 
son  of  William  Thompson ;  nor  does  the  inuendo  state  what  s<» 
was  meant.  The  inuendo  that  old  Bill's  wife  meant  William 
Thompson's  wife,  is  also  insufficient  and  improper,  as  it  is  not  al- 
leged diat  the  libel  was  of  and  concerning  his  wile,  and  the  inuen- 
do does  not  set  forth  her  name.  1  SoMind.  R.  242,  n.  3.  Mexvs. 
Home,  Cowp.  683.  Taylor  vs.  The  State,  4  Ga.  R.  20.  3  Okil. 
Cr.  L.  875. 

In  support  of  the  motion  for  a  new  trial,  Mr.Griles  cited— Prcace'^ 
Dig.  740.  1  Greenlf.Ev.^U.  Best  on  Presumptions,  44,  note. 
37  Lit.  L.  Lib.  Charge  qf  LittUdale,  J.  to  the  Jury,  in  Regina 
vs.  Lovett,  9  C.  4*  P.  462.  38  E.  C.  L.  R.  183.  4  S^.  Cl  R. 
22.     1  KMy.  Best  on  Presumptions,  §215.    lb.  §170,  j».  233. 

Samusl  Hall,  for  defendant  in  error. 

1.  The  publication  is  sufficiently  alleged  and  proven.  Starkie 
on  Slander.  Comyn's  Dig.  Libel.  B.  1.  1  BmsseU  on  Crimes, 
235,  etseq. 
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3.  The  averment  that  the  libelous  matter  wob  of  and  concem- 
tng  William  Thompson  **  and  others,'*  taken  in  connection  with 
the  matter  set  oot  in  the  indictment,  is  sufficiently  certain  under 
Ac  Statute  of  Georgia.  Prince,  643,  644,  658,  659.  It  roust  be 
alleged  that  the  libel  was  written  of  and  concerning  some  person. 
1  Russell,  233,  234.  An  attempt  to  excite  ridicule,  hatred  or 
contempt,  against  a  man's  family,  is  a  libel  upon  him.  The  King 
er.  Bedingfield  eial.2  Burr.  981.  1  Russell,  211. 

3.  The  three  first  grounds  taken  on  the  motion  for  a  new  trial, 
cannot  be  sustained,  because  it  does  not  appear  from  the  bill  of 
exceptions,  that  the  admission  of  the  testimony  was  objected  to  by 
the  plaxntiiTin  error, 

4.  The  Court  committed  no  error  in  charging  the  Jury  that  if 
they  believed  the  libel  waa  in  the  hand-writing  of  the  dcfendanty 
and  was  afterwards  found  by  the  side  of  a  public  road  and  read, 
it  was  incumbent  upon  the  defendant  to  show  how  it  got  out  of  his 
possession.  The  fact  of  his  writing  it  being  proven,  the  publica- 
tion is  presumed  to  be  by  him  or  his  authority.  1  Russell,  234, 
235. 

6.  The  charge  upon  the  question  of  doubt,  was  correct  The 
donbc  nrast  be  reasonable  to  authorize  the  Jury  to  acquit.  1 
Starkie  m  Ev.  614, 

6.  The  motion  for  a  new  trial,  upon  the  ground  of  newly 
discovered  testimony,  was  properly  overruled,  fort  he  reasons 
dial  the  testimony,  if  present,  was  inadmissible. 

G.  R.  HimiPBit,  in  conclusion,  for  plaintiff  in  error,  cited**^ 

Price  R.p.  10.  1  Chit.  Or.  L.  pp.  171,  '2,  226,  30,  281,  660, 
«62.  2  Kelly  R.  16.  4  Georgia  R.  360.  4  i&.  20,  22.  6  Pickering 
£.114.  4  Wenddl  R  579.  Dudley  R.  Irwin  vs.  Moul.  P.  Di- 
g'ese,  HOe  Lihet. 

By  the  Court.-^-^JdVttfKJlffJl.  delivering  the  opinion, 

[1.]  Did  the  indietihenc  contain  a  sufHcictit  averment  of  the 
pubUcatum  of  the  Kbel  I  It  charges  that  David  Giles^  the  defen* 
«hiiC,  ou  the  6th  day  of  July,  1847,  did  maliciously  and  falsely 
*' utter  and  publish,  thae  is  to  sayr  did  then  and  there  write,  and 
fasten  upon  the  side  of  a  tree  in  a  public  place,  where  it  could 
VOL.  n.        36 


2B2  SUPREME  COURT  OP  GEORGIA. 

Gilea  vs.  The  State  of  Georgia. 

be  there  read,  the  following  malicious  defamation,  in  writing,  of 
and  concerning  one  William  Thompson  (the  prasecHtoTf)  and  oth' 
ers,"  ice.  It  is  objected,  that  it  should  have  been  alleged  that  the 
Hbel  iffCLs  read.  Was  this  necessary?  If  so,  then  the  fact  that  it 
wcu  read  should  have  been  proven  also.  We  are  of  opinion  that 
neither  was  requisite  to  constitute  the  offence. 

Actual  communication  of  the  contents  of  a  libel,  as  b  j  singing 
or  reading,  is  one  mode  of  publication;  bat  it  is  neither  the  only 
nor  the  usual  mode.  The  conunon  method  is  by  the  posting  up 
of  the  paper,  written  or  printed,  or  its  deliyery,  and  no  ques* 
tion  is  ever  asked  as  to  whether  it  was  read  or  not.  We  say  of 
an  author  that  he  has  published  a  book,  when  he  has  given  it» 
contents  to  the  world  ;  and  we  speak  of  the  ptMication  of  a  will, 
without  meaning  to  denote  that  the  contents  of  the  instrument 
have  been  actually  communicated.  So  it  is  with  a  libel.  Public 
cation,  says  Besty  J,  in  7%^  King  vs.  Sir  Francis  Burdett,  is  noth- 
ing more  than  doing  the  last  act  for  the  accomplishment  of  the 
mischief  intended  by  it.  The  moment  a  man  delivers  a  libel  from 
his  hands,  his  control  over  it  is  gone ;  he  has  shot  his  arrow  audit 
does  not  depend  upon  him  whether  it  hits  the  mark  or  not  There 
is  an  end  of  the  locus  penitenHa — his  offence  is  complete — all  that 
depends  upon  him  is  consummated ;  and  from  that  moment,  upon 
every  principle  of  common  sense,  he  is  liable  to  be  called  upon 
to  answer  for  his  act. 

So  then,  the  mere  delivering  over,  or  parting  with  the  libel,  i» 
a  publication.  There  need  be  no  averment  or  proof  of  the  actu- 
al communication  of  the  contents  of  the  paper.  Lord  Coke  says, 
a  libel  may  be  published,  traditione,  by  delivery,  (5  Reports,  126, 
a  ;)  and  this  definition  is  adopted  by  Chief  Baron  Comyns,  in  his 
Digest,  title.  Publication,  b,  1,  If  a  letter  containing  a  libel  10 
sent  sealed  to  another,  or  to  the  party  himself  against  whom  it  is 
made,  or  is  addressed  through  the  post  office,  it  is  a  sufficient 
publication.     1  Saund,  Rep.  132,  notes. 

If  these  propositions  be  tenable,  and  I  doubt  not  they  are  law, 
then  the  case  before  us  is  free  from  doubt.  I  would  only  add, 
upon  this  branch  of  the  case,  that  Chief  Justice  DeChey,  in  deli- 
vering the  opinion  of  the  Court  in  Baldwin  vs.  Elphmston,  (2  Wm, 
Black.  Rep.  1037,)  says,  there  are  in  RastaU's  Entr.  tit.  Aetim 
tur  U  Case,  13  a,  two  instances  of  constructive  publicadoBSr 
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by  delivering  letters  to  A  and  B,  and  by  fixing  them  on  the  door 
rf  St.  Pau^s  Church. 

[2.]  Many  minute  and  ingenioas  exceptions  are  taken  to  the 
indictment,  lor  want  of  proper  inuendos  to  give  certainty  to  the 
libeL  To  all  of  which  our  answer  generally  is,  that  the  office  of 
the  inuendo  is  to  point  out  and  refer  to  matter  already  express- 
ed ;  to  explain  the  meaning  of  the  publication,  when  it  is  obscure, 
and  to  designate  the  persons  alleged  to  have  been  libelled,  when 
diey  are  alluded  to  in  covert  and  ambiguous  terms.  But  where 
the  paper  itself  points  out,  with  sufficient  clearness,  the  persons 
of  or  concerning  whom  it  is  written,  and  likewise  the  purpose  for 
which  it  was  written,  the  office  of  the  inuendo  is  superseded — 
no  explanation  is  necessary.  And  such  is  the  character  of  this 
publication.    It  is  its  own  interpreter. 

[3.]  It  is  argued  that  it  is  not  libelous  to  charge  a  person  with 
being  a  drunkard.  At  Common  Law  any  publication  is  a  libel, 
the  tendency  of  which  is  to  degrade  and  injure  another  person, 
or  to  bring  him  into  contempt,  hatred  or  ridicule ;  or  which  ac- 
cuses him  of  a  crime  punishable  by  law,  or  of  an  act  odious  and 
disgraee&l  in  society ;  and  by  th^  Penal  Code  of  this  State,  a 
tibel  is  defined  to  be  a  malicious  defamation,  expressed  either  by 
printing  or  writing,  or  signs,  pictures,  and  the  like,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or  the  honesty,  virtue, 
integrity  or  reputation  of  one  who  is  alive,  and  thereby  expose 
him  or  her  to  public  hatred,  contempt  or  ridicule. 

i  a^,  is  not  this  publication  well  calculated  to  produce  the^e 
results  I  I  never  yet  saw  the  man  who  liked  to  be  called  or  con- 
sidered a  sot  or  drunkard.  Noah,  the  first  drunken  man,  became 
thereby  an  object  of  ridicule  to  his  own  son.  It  was  the  third 
part  of  the  then  male  world  that  manifested  this  mockery  for  this 
habit,  and  the  other  two-thirds  did  but  conceal  it.  True,  Ham,  as 
a  son,  could  not  justify  his  unfilial  conduct,  and  he  and  his  de- 
scendants, to  the  present  generation,  have  been  deservedly  pun- 
ished fi^r  this  contempt  of  his  father.  This  historical  fact  serves, 
nevertheless,  to  illustrate  the  efiect  of  this  habit  But  this  paper 
did  not  stop  with  imputing  excessive  debauchery  to  old  man 
Thompson ;  it  alleges  farther,  that  he  was  decoyed  into  his  cups 
for  the  purpose  of  being  made  a  cuckold !  If  this  charge  would 
not  expose  him  to  universal  scorn  and  contempt,!  know  not  what 
would,  not  only  with  the  admirers  of  Byron — and  their  name  is 
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legion — and  such  as  would  rather  be  thp  hero  of  Don  J«an»  than 
the  author  of  the  English  Baids  and  Scotch  ReyievreTS,  but  like« 
wise  with  the  most  qleyated  and  worthy  of  mankind.  But  the 
enonnity  of  this  libel  stops  not  here.  As  if  to  invoWe  ita  victim 
in  the  lowest  depths  of  infiuny  and  disgrace,  he  is  accused,  not 
only  of  being  a  tory  in  the  war  of  the  Revolution,  but  with  hav- 
ing been  punished  in  the  most  ignominioua  manner  for  the  robbe* 
ries  which  he  then  committed.  When  the  name  of  Washington 
aha])  grow  old  and  cold  to  the  ear  o£  the  patriot ;  when  it  shall 
be  synonymous  with  that  of  Arnold ;  when  '*  the  poles  of  the 
earth  shall  be  swung  round  ninety  degrees,  to  a  coincidence  with 
the  equator,"  then,  and  not  before,  wiU  it  cease  to  be  a  libri  to 
call  a  man  a  plundering  tory  of  the  Revolution ! 

[4.]  The  Court  charged  the  Jury,  that  if  they  believed  the  libel 
was  in  the  handwriting  of  the  defendant — ^was  afterwards  found  by 
the  side  of  a  public  road,  and  read — ^the  presumption  was,  that 
it  was  published  by  hira,  or  by  his  authority  ;  that  if  it  was  not 
so  published,  it  was  incumbent  on  the  defendant  to  show  bow  it 
came  out  of  his  possession ;  and  to  these  inatrucdons  the  defen* 
dant,  by  his  counsel,  excepted.  Suffice  it  to  say,  that  the  preai* 
ding  Judge  has  employed,  in  this  portion  of  his  charge,  the  very 
language  almost  of  the  books. 

[5.]  A  person  who  appears  once  to  have  written  a  libel,  which 
is  afterwards  published,  Mrill  be  considered  as  the  maker  of  it, 
unless  he  rebut  the  presumption  of  law,  by  proving  another  to  be 
the  author,  or  show  the  act  to  be  innocent  in  itself.  4  Bac.  Ahr, 
Libel,  b.hp.  457.  Itarnh^M  C<ise,  9  Coke,  59.  For  if  a  libel  ap- 
pears under  a  man's  handwriting,  and  no  other  author  is  known, 
he  is  taken  in  the  manner,  and  it  turns  the  proof  upon  him ;  and 
if  he  cannot  produce  the  composer,  it  is  hard  to  find  that  he  is 
not  the  very  man.  Per  Hoitt  C.  J.  mi  Rex  tv.  Beare,  1  Ld,  Rayw^ 
417. 

[6.]  The  defendant  complains  of  the  charge  as  to  the  degree 
of  conviction  which  should  rest  on  their  minds,  before  they  fimnd 
the  prisoner  guilty.  The  Court  stated,  that  while  it  was  true  that 
the  defendant  was  entitled  to  the  benefit  of  any  doubts  they  might 
entertain  of  his  guilt,  they  must  be  reasonable  doubts,  nol "  a  may 
be  so,"  or  **  a  might  be  so." 

I  would  remark,  that  the  terms  in  which  this  doctrine  is  stated 
in  Macnalhf't  Evidence,  is  well  calculated  to  mislead  Juries. 
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They  are  there  enjoined  not  to  give  their  verdict  against  a  pri- 
Boner,  without  plain,  direct  and  manifest  proof  of  his  guilt ;  which 
implies,  says  Sir  Edward  Coke,  that  where  there  is  doubt ,  the 
consequence  should  he  acquittal  of  the  party  on  trial.  They  are 
furthermore  reminded,  that  their  da(y  calls  on  them,  before  they 
pronounce  a  verdict  of  condemnation,  to  ask  themselves  whether 
they  are  satisiied,  beyond  the  probability  of  doubt,  that  the  pris- 
oner is  guilty  of  the  charge  alleged  against  him  in  the  indict- 
ment. And  Chamberlain^  J,  B,  R,  in  his  charge  to  the  Jury  on 
the  trial  of  Finny,  is  there  reported  to  have  said  that,  "  if  there 
he  a  doubt,  I  take  it  to  be  a  clear  maxim,  founded  in  humanity 
as  well  as  law,  that  you  must  acquit  the  prisoner."  Ridgetoay*» 
Rep.  147. 

Now  it  is  conceded,  that  in  all  criminal  causes  whatsoever,  it  is 
essential  to  a  yerdict  of  condemnation,  that  the  guilt  of  the  ac- 
cused should  be  fully  proved;  and  that  neither  a  mere  preponde- 
rance of  evidence,  nor  any  weight  of  preponderant  evidence,  in 
the  language  of  Mr,  Siarkie,  is  sufficient  for  the  purpose,  unless 
it  generate  full  belief  of  the  fact,  to  the  exclusion  of  all  reasona- 
ble doubt.  Still,  absolute,  mathematical  or  metaphysical  cer- 
tainty is  not  essential ;  and  besides,  in  judicial  investigations,  it  is 
wholly  unattainable.  Moral  certainty  is  all  that  can  be  required. 
The  proof  should  be  such  as  to  control  and  decide  the  conduct  of 
men  in  the  highest  and  most  important  affairs  of  life,  and  not  a 
mere  yague  conjecture,  a  fancy,  a  trivial  supposition,  a  bare  pos- 
sibility of  innocence.  To  acquit  upon  such  doubts,  is  a  virtual 
violation  of  the  Juror's  oath,  and  an  offence  of  great  magnitude 
against  the  interest  of  society,  directly  tending  to  the  disregard 
of  the  obligation  of  a  judicial  oath,  the  hindrance  and  disparage- 
ment of  justice,  and  the  encouragement  of  malefactors.  1  Star- 
kie,  514.  We  consider  this  to  be  the  fair  import  of  the  language 
used  by  the  Court. 

I  would  add,  that  great  Judges  have  held,  that  there  is  no  dif- 
ference between  the  rules  of  evidence  in  this  particular  in  civil 
and  criminal  cases ;  that  if  the  rules  of  evidence  prescribe  the 
best  course  to  get  at  truth,  they  must  be,  and  are,  the  same  in  all 
caaes,  and  in  all  civilized  countries ;  and  Lord  Mansjidd,  in  the 
Douglas  case,  gives  the  reason  for  this  :  "  As  it  seldom  happens 
tbat  absolute  certainty  can  be  attained  in  human  affairs,  therefore 
reason  and  public  utility  require  that  Judges,  and  all  mankind,  in 
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forming  their  opinions  of  the  truth  of  facts,  should  be  regelated 
by  the  superior  number  of  probabilities  on  one  side  and  on  the 
other." 

[7.]  While  I  am  not  prepared  to  subscribe  to  the  principle  here 
suggested,  still  I  have  deemed  it  my  duty  to  intimate  that  it  may 
be  going  quite  too  far  to  say,  that  even  in  criminal  cases,  the  guilt 
of  the  accused  must  always  be  established  by  demonstrative  and 
irrtfragahle  evidence.  It  is  enough  that  the  evidence,  whatever 
be  its  character,  whether  positive  or  presumptive,  direct  or  cir- 
cumstantial, satisfies  the  understanding  and  conscience  of  the 
Jury. 

[8.]  A  new  trial  was  moved  for  upon  the  grounds  already  con- 
sidered, and  for  the  farther  reasons,  that  the  verdict  was  contrary 
to  evidence,  and  on  account  of  newly  discovered  testimony ;  and 
the  refusal  of  the  Court  to  grant  this  application  ifl  excepted  to 
as  error. 

1.  This  Court  is  frequently  called  on  to  review  the  question  as 
to  how  far  it  will  interfere  to  set  aside  a  verdict  and  grant  a  new 
trial,  where  there  has  been,  a  conflict  of  testimony,  and  the  case 
has  been  iuUy  submitted  on  its  merits ;  and  we  have  again  and 
again  ruled,  as  we  now  do,  that  the  verdict  of  a  Jury  wiU 
not  be  set  aside  as  against  evidence,  where  there  has  been  evi- 
dence on  both  sides,  and  no  rule  of  law  violated,  nor  manifest  in- 
justice done,  although  there  may  appear  to  have  been  a  preptm" 
derance  of  evidence  against  the  verdict;  especially  where,  as  in 
this  case,  the  Judge  who  tries  the  cause  expresses  himself  satis- 
fied with  the  finding.  Courts  should  rarely  take  it  upon  them- 
selves to  decide  on  the  effect  of  evidence.  Were  they  so  to  act, 
they  might,  with  great  justice,  be  charged  with  usurping  the  pri- 
vileges of  the  Jury,  and  making  a  criminal  trial  not  what  it  is  by 
our  law,  a  trial  by  Jury,  hut  a  trial  by  the  Court. 

[9.]  2.  The  other  ground  insisted  upon  for  a  new  trial  is,  new- 
ly discovered  evidence.  Giles,  the  defendant,  swears,  that  since 
the  trial,  he  has  been  informed  by  James  Youmans,  that  he  was 
told,  a  short  time  previously,  by  Quepha  Youmans,  that  she  was 
at  the  house  of  the  prosecutor  when  the  libel  was  shown  to  her 
by  him ;  that  about  that  period  she  received  a  scurrilous  paper 
from  an  individual  living  in  the  neighborhood,  (not  deponent,) 
and  that  from  the  great  similarity  in  the  style  of  the  handwriting, 
and  the  abusiveness  of  the  language  of  the  two  papers,  and  from 
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the  fact  that  the  author  was  at  variance  with  the  prosecutor,  she 
would  testify  that  the  libel  was  not  written  by  Giles. 

[10.]  One  capital  defect  in  this  showing  is,  that  the  defendant 
swears  that  a  third  person  informed  him  that  he  was  told,  Sec, 
Why  did  he  not  produce  the  affidavit  of  James  Youmans,  his  in- 
formant ?  Upon  such  a  statement  as  this,  no  man  ever  would  be 
hung,  or  imprisoned,  or  otherwise  punished.  Who  could  not  get 
a  friend  to  inform  him  (not  under  oath)  what  another  would 
prove  1  The  prisoner  need  not  procure  such  a  communication  to 
be  made — ^it  would  be  voluntarily  tendered. 

But,  aside  from  this,  the  newly  discovered  evidence  is  merely 
cumulative,  or  in  corroboration  of  testimony  to  a  point  presented 
at  the  former  trial,  to  wit :  the  handwriting  of  the  defendant.  Nor 
would  it,  if  offered,  likely  produce  a  different  result,  consisting  as 
it  does,  mainly  in  a  comparison  of  handwriting,  and,  therefore,  of 
doubtful  competency. 

On  all  the  points  made  in  the  bill  of  exceptions,  the  judgment 
of  the  Court  below  is  affirmed. 


No.  41. — Charles  Foster,  plaintiff  in  error,  v»,  Wilson  W. 
Brookjb,  administrator  of  G.  M.  Smith,  defendant. 

[1.]  It  is  not  competent  to  prove  insanity  hy  proof  of  the  reputation  or  opin- 
ion of  the  neighhorhood. 

[2.]  Hddy  that  this  Court  will  not  interfere  with  the  established  practice  of 
the  Circnit  Courts  of  Oeorgia,  in  relation  to  the  alternative  form  of  the  ver- 
dict in  trover. 

[3.]  In  actions  of  trover,  where  there  is  conflicting  evidence  of  the  Talne  of 
the  property  at  the  same  time :  Heid,  that  the  Jury  may  find  the  highest  val« 
ue  proven,  but  are  not  compelled  so  to  find ;  the  true  value  derived  from  all 
the  evidence  being  the  criterion  generally  of  the  damages. 

[4.]  The  speaking  of  a  Jurynuin,  after  being  charged  with  the  case,  with  per- 
sons not  members  of  the  Jury  about  the  evidence,  and  expressing  his  opinion 
to  them  as  to  the  rights  of  one  of  the  parties :  Hdd,  to  be  a  serious  indiscre- 
tion, worthy  of  judicial  censure. 

Trover,  in  Heard  Superior  Court.    Tried  before  Judge  Hill, 
October  Term,  1848. 
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Wilson  W.  Brooks,  administrator  of  George  M.  Smith,  decean* 
ed,  brought  his  action  of  trover  in  Heard  Superior  Court,  against 
Charles  Foster,  to  recover  eighteen  slaves,  as  the  property  of  his 
intestate.  Foster  defended,  under  a  bill  of  sale  from  Smith, 
which  the  plaintiff  sought  to  avoid  by  proof  that  Smith  was  an 
idiot,  incapable  of  contracting. 

A  verdict  was  rendered  at  the  October  Term,  1848,  for  the 
plaintiff,  for  the  sum  of  $8,700,  "  which  can  be  discharged  by  the 
delivery  of  the  negroes  mentioned  in  die  declaration,  and  also 
4^3,916  94  hire." 

A  motion  was  made  for  a  new  trial,  which  was  overruled  by 
the  Court.  The  defendant  thereupon  filed  his  bill  of  exceptions/ 
alleging  as  errors, 

1.  The  Court  erred  in  permitting  plaintiff^s  counsel  to  give  in 
evidence  the  public  opinion  and  reputation  of  the  neighborhood 
in  relation  to  the  idiocy  or  insanity  of  Smith,  the  intestate  of 
plaintiff. 

2.  The  Court  erred  in  charging  the  Jury,  if  they  should  find 
for  plaintiff,  the  form  of  their  verdict  should  be  in  the  alternative, 
finding  so  much  money  for  the  plaintifi',  to  be  discharged  by  the 
delivery  of  the  property  in  a  certain  time. 

3.  Because  the  verdict  is  contrary  to  law,  being  in  the  nature 
of  a  decree. 

4.  Because  the  Court  erred  in  charging  the  Jury  that,  if  they 
should  find  for  the  plaintiff,  they  should  estimate  the  value  of  the 
property  at  the  highest  price  proven,  as  it  was  usual  to  do  in  such 
cases,  inasmuch  as,  under  our  practice,  it  might  be  discharged  by 
a  letum  of  the  property. 

5.  The  Court  erred  in  not  granting  a  new  trial  on  the  above 
grounds,  and  on  the  additional  ground  of  misconduct  vot  one  of 
the  Jury,  in  having  and  holding  conversations  wkh  other  per* 
sons,  not  members  of  the  Jury,  respecting  said  case,  and  die  tide 
of  defendant  and  the  result  of  the  case,  to  wit :  "^  that  he,  defen- 
dant, could  not  hold  said  property ;  that  he  had  exhibited  a  little 
pieee  o£  paper,  about  a»big  as  a  man's  haadr  as  hia  title,  and  diat 
he  eottid  never  hold  property  under  such  a  dtle  as  dkas.** 

This  last  ground  was  supported  by  affidavits. 
On  these  excepdons  error  has  been  assigned. 

O.  Warnbe  and  D.  Irwin,  for  plaintiff  in  error. 
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The  couxiael  for  the  plaintiff  in  error,  insist  that  testimony,  as 
to  the  reputation  of  a  person  being  an  idiot  or  of  unsound  mind, 
is  inadmissible. 

1.  It  is  a  general  rule,  that  such  testimony  cannot  be  admitted  to 
proTe  particular  facts.  1  Stark,  on  Ev.  part  1,  ^.  34  to  43.  1 
FhU.  Ev.  190,  191.  3  Dane's  Abr.  page  390.  2  Conden.  JR. 
496.  3  Conden.  R.  A65.  10  Peters,  412.  9  Ala.  R.  36.  11  lb. 
720.  7  John.  95.  11  lb.  437.  2  Caines'  R.  107.  2  Wash.  R. 
146.  1  Johns.  Ch.  140.  15  Johns.  493.  1  Mass.  71.  SJoJim. 
99.     1  Greenlf.  Ev.  489. 

2.  The  verdict  is  void  in  law.  It  should  have  been  for  a  sum 
certain  only,  and  not  in  the  alternative,  to  be  discharged  by  a  de- 
Svery  of  the  property.  Trover  is  an  action  for  damages  alone, 
for  the  conversion  of  personal  chattels,  and  not  for  die  chattel  it- 
self and  the  plaintiff  can  recover  nothing  but  damages.  This  is 
the  rule  at  Common  Law.  See  3  Bl,  Com.  152,  153.  1  Chit.  PL 
148. 

The  Common  Law  upon  this  subject,  is  of  force  in  Georgia. 
Botch.  93. 

3.  The  rule  of  damages  in  actions  of  trover,  is  the  vsdue  of  the 
property  at  the  time  of  conversion.  14  Johns.  JR.  128.  3  BaconU 
Abr.  tit.  Damages,  letter  D.  10  Ala.  R.  689.  Where  it  was  held 
that  interest  may  be  allowed  on  that  value.  Sedgivick  on  Dama^ 
ges,  496. 

4.  The  conduct  of  the  Jury  was  a  sufficient  ground  for  a  new 
trial.  Graham  on  N.  T.  64, 101.  1  SioiJVsDig.  775.  5  Cowen, 
283.  2  South.  687,  cited  in  3  U.  S.  Dig.  630.  1  Mass.  543.  2 
Root's  R.  349.  2  Dallas,  56.  4  Matde  if  Sel.  192.  5  -Price  R. 
173.     12  East,  229.     1  Serg.  if  Rawle,  169. 

5.  A  Court  will  grant  a  new  trial,  where  improper  evidence 
has  been  admitted.  12  Wend.  64.  2  McCord,  157.  3  Cowen, 
621.  16  Johns.  89.  1  HiU's  S.  C.  R.  234.  2  Nott  if  McCord, 
446.  1  MUVs  Canst.  R.  6,  200.  2  Dev.  563.  4  lb.  328.  2 
Dev.  if  Bat.  196,  257.  5  Mass.  405.  6  N.  H.  333,  80.  9  Pick. 
176.     6  Cow.  445. 

6.  There  is  not  sufficient  evidence  to  support  the  verdict,  inde- 
pendent of  the  illegal  testimony.  The  legal  proof  admitted  on 
the  trial,  did  not  establish  that  Smith,  the  intestate,  had  that  de- 
rangement or  ipbeciUty  of  mind,  which  would  render  him  inca- 
pable, according  to  the  rules  of  law,  of  making  a  valid  contract, 
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and  this  was  the  material  point  in  the  case.     4  Cowen^  207.     21 
Wend.  142. 

BuRCH  and  W.  Dougherty,  for  defendant  in  error. 

The  following  are  the  points  submitted  by  defendant's  counsel : 

1.  Any  public  and  notorious  fact  maybe  proven  by  reputation. 

1  Starkie,  28,  29. 

2.  The  action  of  trover  is  a  substitute  for  the  action  of  detinue^ 
and  is  now  the  only  form  of  action  for  the  recovery  of  personal 
property.  3  Bacon* s  Ah.  134.  3  Bl.  Cam.  I22r  And  being  sub^ 
stituted  by  the  Court,  it  may  be  made  answer  the  purposes  of 
both  forms  of  action,  which  has  been,  in  fact,  the  practice  of  ouf 
Courts,  and  so  recognized  by  Act  of  Legislature.  Prince,  450^ 
And  so  has  been  the  practice  of  the  English  Courts.  2  Wh^. 
N.  P.  1417.  3  Bur.  1364.  9  Bacon's  Ahr.  680.  7  T.  R.  54.  And 
if  the  verdict  be  informal,  it  does  not  result  in  the  injury  of  the 
plaintiff  in  error,  and  may  be  disregarded  by  him.  1  Nott  if 
McCord,  237.  That  part  of  the  finding  which  authorizes  the  dis* 
charge  of  the  value  of  the  negroes,  by  delivering  them,  can  at 
most  be  but  surplusage,  and  may  be  stricken  as  such  by  this 
Court.     Act  to  organize  S.  C.  sec.  5. 

3.  Loose  expressions  of  one  or  more  Jurors,  is  not  sufficient 
to  set  aside  a  verdict.    3  Brevard,  130.    2  Dunlap's  Practice,  675. 

2  Tidd,  988.     The  Courts  will  not  receive  affidavits  of  partiality 
and  prejudice  from  the  unsuccessful  party.     lb.  908. 

4.  The  Jury  had  the  right  to  find  for  defendant  in  error  the 
highest  value  proven.  1  Nott  Sf  McCord,  334.  In  this  case,  but 
one  value  was  proven,  and  if  the  Court  erred  in  charging  the  Ju- 
ry to  find  the  highest  value,  it  was  an  unnecessary  charge,  and 
could  not  and  did  not  lead  the  Jury  into  error. 

5.  If  we  admit  the  proof  of  idiocy,  by  reputation,  be  inadmissible, 
there  was  sufficient  proof  beside  to  authorize  the  finding.  1  Kd- 
ly,  556.  lb.  580.  1  Selw.  Practice,  487.  Tidd,  907.  3  Johns, 
528.  Weakness  of  mind,  coupled  with  fraud  and  imposition,  wiU 
vitiate  a  contract.     14  Vesey,  273. 

His  Honor,  Judge  Warner,  having  been  of  counsel  in  the 
Court  below,  did  not  preside  in  this  cause  in  the  Supreme  Court. 

» 
By  the  Cl9«r/.«-NiSBET,  J.  deliyering  the  opinion. 
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[1.]  The  defendant  in  this  case  relied  upon  a  bill  of  sale  from 
Che  plaintiff's  intestate.  The  plaintiff  attacked  that  bill  of  sale 
upon  two  grounds,  to-wit :  the  insanity  of  the  maker,  his  intes* 
tate,  and  undue  and  improper  influence  exerted  upon  him,  amount- 
ing to  moral  coercion,  by  Foster,  the  defendant.  Upon  the  trial, 
Judge  HiU  permitted  the  plaintiff  to  prove  the  insanity  of  the  in- 
testate, by  giving  in  evidence  the  public  opinion  and  reputation 
of  the  neighborhood,  in  relation  to  his  insanity.  Such  testimony, 
for  example,  as  this :  "  he  was  esteemed  an  idiot  in  Oglethorpe 
County."  Exception  was  taken  to  the  admission  of  this  evidence, 
at  the  trial.    We  think  the  Circuit  Judge  erred  in  admitting  it 

Insanity  may  be  proven,  by  the  proof  of  facts  and  circumstan- 
ces, which  show  the  state  and  condition  of  the  mind.  "  The  state 
and  condition  of  the  mind  (says  Prof.  Greenleaf)  of  the  party,  is 
proved  like  other facU^  to  the  Jury."  Insanity,  a  state  or  condi- 
tion of  the  mind  which  renders  a  party  incapable  of  contracting, 
and  which,  when  proven,  annuls  a  contract,  is  demonstrable  by 
facts  and  circumstances,  which  show  it  to  exist — such  as  his 
acts,  his  sayings,  and  his  appearance.  The  best  endence  of  which 
the  nature  of  the  case  is  susceptible,  must  in  all  cases  be  adduced. 
The  best  evidence  to  prove  insanity  is  proof  of  the  facts  and  cir- 
cumstances which  demonstrate  its  existence.  These  facts  and 
circumstances  must  be  proven  by  the  production  of  witnesses  to 
testify  to  them.  They  are  capable  of  proof,  as  are  any  other  facts 
or  circumstances,  which  are  required  to  be  proven,  and  upon 
which  the  rights  of  parties  depend  in  a  Court  of  justice.  The 
highest  and  best  evidence  in  this  case,  is  the  testimony  of  persons 
who,  from  their  own  knowledge,  will  swear  to  their  existence. 

Public  opinion,  as  to  a  man's  insanity,  is  hearsay  evidence. 
One  swearing  to  the  existence  of  such  opinion  or  reputation, 
swears  only  to  what  he  has  heard  from  others — ^from  a  whole 
community,  if  you  please.  He  swears  to  no  facts  which  show  to 
the  Jury  the  state  or  conditioq  of  the  party's  mind.  He  swears  to 
what  others  have  said.  From  such  testimony,  the  Jury  who  are 
to  try  the  question  of  sanity,  derive  nothing  upon  which  to  base  a 
judgment  of  their  own.  If,  upon  such  evidence,  they  were  al- 
lowed to  find  a  verdict,  it  would  be  predicated  alone  upon  the 
opinion  of  other  men,  not  expressed  to  them,  not  upon  oath,  not 
subject  to  cross  examination,  and  communicated  through  one  who 
may  have  erroneously  conceived  it,  or  presented  it,  or  who  may 
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himself  be  prejudiced  by  it.  He  is  not  guOty  of  perjury  if  the 
party  be  ever  so  sane.  He  is  testifying  only  to  the  existence  of  a 
public  opiniaih—s,  thing  very  difficult  to  define— which  may  be 
one  thing  to-day  and  another  to-morrow — which  may  exist  with- 
out reason,  or  facts,  or  knowledge,  and  may  be  changed  in  a  week 
without  reason  or  cause.  And  in  addition  to  all  this,  the  witness 
who  is  sworn,  is  the  judge  of  what  is  public  opinion  or  reputation, 
and  that  too,  under  circumstances  which  relieve  him  of  much  of 
that  responsibility  which  ordinarily  attaches  to  the  delivery  of  tes- 
timony on  oath. 

''If,"  says  BuUcTf  ''the  first  speech  were  without  oath,  another 
oath  that  there  was  such  speech,  makes  it  no  more  than  a  bare 
speaking,  and  so  of  no  value  in  a  Court  of  Justice."  BuUeTf  N. 
P.  294.  And  that  is  all  that  can  be  said  of  it.  Against  all  such 
testimony,  the  law  sets  its  face  as  a  flint.  "Hearsay  evidence  is 
unifi>rmly  held  incompetent  to  establish  any  specific  fact,  which  in 
its  nature,  is  susceptible  of  being  proved  by  witnesses  who  can 
speak  from  their  own  knowledge."  1  Oreetd.  sec.  99.  Now,  in- 
sanity, if  not  a  specific  /act,  is  a  state  or  oonditum  of  the  mind. 
And  as  men  cannot  see,  touch,  hear,  and  with  omniscient  ken, 
determine  the  state  or  condition  of  the  mind — as  intuition  can- 
not establish  it — ^they  are  left  to  ascertain  it,  by  facts  and  circum- 
stances. And  when  it  becomes  necessary  for  a  Jury  to  deter- 
mine it,  they  too  are  to  judge  through  facts  and  circumstances ; 
and  the  facts  and  circumstances  upon  which  they  are  to  place 
their  judgment,  must  be  presented  to  them  by  witnesses  under 
oath.  If  reputatitm  of  insanity  is  competent,  then  repuiatiam  of 
sanity  must  be  also.  By  this  kind  of  evidence  a  fool  may  be  prov- 
ed a  wise  man,  and  a  philosopher  a  ft>ol.  Public  opinion  declared 
Copernicus  a  fool,  when  he  promulgated  the  planetary  s^^stem ; 
and  Cohmbus  a  fool  when  he  announced  the  sublime  idea  of  a 
New  World.  Hazardous  in  the  extreme  would  it  be  to  the  rights 
of  parties  under  the  law,  if  they  were  allowed  to  depend  upon  the 
opinion  of  a  neighborhood  of  the  sanity  of  individuals.  Hearsay 
evidence  is  excluded,  because  a  witness  ought  to  be  subjected  to 
cross-examination — ^that  being  a  test  of  truth.  It  ought  to  ap- 
pear what  were  his  powers  of  perception — his  opportunities  of 
observation — ^his  attentiveness  in  observing — the  strength  of  his 
recollection,  and  his  disposition  to  speak  the  truth.    It  euppoaes 
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better  evidence,  which  might  be  produced.  Besides,  it  is  intrin- 
sically weak  and  incompeteot  to  satisfy  the  mind. 

There  are,  however,  some  exceptions  to  the  rule,  that  hearsay 
evidence  must  be  excluded.  Proof  o£ pedigree  is  one.  Evidence 
by  hearsay,  to  prove  pedigree,  is  restricted  to  the  declarations  of 
deceased  persons  who  were  related  by  blood  or  marriage  to  the 
person,  and  therefore,  interested  in  the  succession  in  question. 
13  Vesey,  140,  147.  Caicp.  591.  13  Vesey,  514.  2  Bing.  86. 
2  Russ,  ^  My.  147,  156.  1  Orowp.  Mees.  ^  Ros.  R.  919,  928. 
17  Peters,  213.     18  Johw.  37.     2  Conn.  347.     4  N.  Ilamp.  371. 

It  is  admitted,  upon  the  ground  of  the  interest  of  the  declarants  in 
the  person  from  whom  the  descent  is  made  out,  and  their  conse- 
quent interest  in  knowing  the  connexions  of  the  family.  It  is  not 
pretended  that  this  case  is  within  this  exception.  Another  excep- 
tion is,  where  declarations  are  admitted  as  being  part  of  the  ret 
ge»ta.  These  are,  however,  according  to  Mr.  Greerdeaf,  rather 
in  the  light  of  original  evidence ;  and  he  enumerates  some  other 
apparent  exceptions,  which  he  regards  in  the  same  light.  There 
are  other  exceptions — such,  for  example,  as  relate  to  matters  of 
public  and  general  interest — as  a  claim  of  highway,  or  a  right  to  a 
ferry.  Reputation,  as  to  these  matters,  is  admitted  upon  the 
ground  of  the  interest  which  all  have  in  its  truth,  and  the  conse- 
quent probability  that  it  is  true.     1  GreenLeaf,  157. 

In  this  case,  there  is  no  public  matter  involved.  It  is  a  ques- 
tion which  affects  only  the  parties  litigant — ^it  does  not  fall  with- 
in this  exception.  Another  exception  relates  to  ancient  posses- 
sion, and  ancient  boundaries  ;  another  to  the  declarations  and  en- 
tries of  deceased  persons,  against  the  interest  of  the  persons  ma- 
king them ;  another,  to  dying  declarations ;  another  to  the  testi- 
mony of  witnesses  dead,  absent  or  disqualified ;  not  one  of  which 
embraces  reputation  as  to  insanity.  This  case  is  therefore  sub- 
ject to  the  general  rules,  and  by  them,  in  the  judgment  of  this 
Court,  the  evidence  was  improperly  admitted. 

In  the  case  of  "PotU^  will,  argued  at  this  term  of  this  Court,  we 
held  that  ike  opinion  of  a  witness,  as  to  the  sanity  of  the  testator, 
was  not  admissible,  unless  he  states  the  facts  upon  which  his  opin- 
ion is  formed.  K  the  opinion  of  a  sworn  witness  in  open  Court 
b  inadmissible,  a  fortiori^  the  opinions  of  men  not  being  on  oath, 
as  testified  to  in  Court,  are  inadmissible.    (  Which  ccue  see  post,) 

It  was  insisted  by  the  counsel  for  the  defendant  in  error,  that  if 
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we  should  believe  that  the  Court  erred  in  admitting  this  evidence, 
yet  this  case  ought  not  to  be  remanded  for  a  new  trial,  because, 
wholly  independent  of  the  illegal  testimony,  there  was  evidence 
enough  before  the  Jury  to  authorise  their  verdict.  We  have  look- 
ed into  the  record,  and  find  that  the  evidence  as  to  the  sanity  of 
the  plaintiff's  intestate,  is  conflicting.  When  the  evidence  is  con- 
flicting, the  case  must  go  back.  Only  where  the  evidence  will 
plainly  nndjuitly  authorise  the  finding,  without  the  illegal  evi- 
dence, will  we  decline  to  send  the  case  back.  It  must  be  a  case 
where  we  are  free  fix>m  all  doubt,  that  the  Jury  would  have  found 
as  they  did,  had  the  illegal  evidence  not  been  before  them.  This 
is  not  one  of  those  cases.  Upon  the  question  of  insanity,  it  is  im- 
possible for  us  to  say  that  the  illegal  testimony  had  no  effect  upon 
the  mind  of  the  Jury.  There  is  a  good  deal  of  evidence  going  to 
prove  the  sanity  of  the  intestate  of  the  plaintiff.  Nor  is  it  clear  to 
our  minds,  that  excluding  altogether  the  issue  of  insanity,  the  Ju- 
ry would  have  been  compelled  to  find  for  the  plaintiff  below,  upon 
the  other  issue  of  fraud  by  undue  influence.  Upon  both  issues  ta- 
ken together,  it  is  still  more  doubtful  whether  the  Jury  would 
have  been  constrained  to  find  as  they  did,  without  the  illegal  evi- 
dence. We  think  it  may  have  had  its  effect  on  the  Jury  in  refer- 
ence to  both  issues.  The  question  of  mental  vigor  is  involved  in 
the  question  of  fraud,  since  it  is  easier  to  influence  unduly  and 
fraudulently,  a  weak  than  a  strong  minded  man.  Were  we  the 
Jury,  we  might  have  found  as  the  Jury  did  find.  But  that  is  not 
the  question.  The  exception  to  the  testimony,  too,  was  taken  on 
the  trial.  It  is  not,  therefore,  a  question,  how  far  we  will  control 
the  discretion  of  the  Couit,  in  refusing  or  granting  a  new  trial. 
The  cas^  must  go  back. 

[2.]  The  other  points  made,  grew  out  of  a  rule  for  a  new  triaL 
It  is  claimed  that  the  Court  erred  in  instructing  the  Jury,  that  if 
they  found  for  the  plaintiff,  the  form  of  their  verdict  should  be  in 
the  alternative,  finding  so  much  money  for  the  plaintiff,  to  be  dis- 
charged by  the  delivery  of  the  property  within  a  certain  time. 
The  Jury  found  for  the  plaintiff  a  sum  in  damages,  which  might 
be  discharged  by  the  delivery  of  the  negroes  within  a  specified 
time.  Thus,  we  are  called  upon  to  say,  whether  we  wiD  change 
the  form  of  the  verdict  in  trover,  which  has  been  used  in  our 
Courts,  so  far  as  I  know,  since  the  organization  of  the  Grovem- 
ment.  Our  Courts  have  held,  not  that  the  verdict  should  be,  in  all  ca- 
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868,  in  what  ia  usually  called  the  alternative,  but  that  it  is  competent 
for  the  Jury  to  find  in  that  form,  or  not,  according  to  the  circumstan- 
ces of  the  case.  The  verdicts  thus  rendered,  are  not  strictly  in 
the  alternative  ;  they  are  verdicts,  generally,  for  damages,  with  a 
condition  in  &vor  of  the  defendant,  that  he  may,  if  he  will,  dis- 
charge them,  by  delivering  the  property  sued  for ;  they  go  upon 
an  idea  favorable  to  the  defendant ;  they  give  him  the  priv- 
ilege, if  most  convenient  or  most  beneficial  to  him,  of  discharging 
the  verdict  by  a  surrender  of  the  property.  It  is  true,  too,  that 
such  a  form  may  be  used  to  favor  plaintiffs.  There  are  cases 
where  he  wants  the  specific  property,  and  would  not  feel  com- 
pensated for  its  loss  in  any  amount  of  damages.  As  for  example, 
in  case  of  a  suit  brought  for  an  ancient  piece  of  family  plate,  or 
fi>r  a  peculiarly  valuable  and  attached  servant.  In  such  case,  this 
form  enables  the  Court  and  Jury  to  coerce  the  delivery  of  the 
property,  by  finding  against  the  defendant,  excessive  damages.' 
And  thuSf  trover  is  made  to  subserve  the  purposes  of  the  obsolete 
action  o£  detinue.  There  is  no  doubt  but  that  in  England  the  re- 
covery in  trover  is  generally  in  damages ;  the  fluctuating  value 
of  personal  property  makes  it  necessary  that  it  should  be ;  the 
principles  upon  which  the  action  is  founded,  require  it;  yet,  in 
England,  it  has  been  ruled  that,  where  trover  is  brought  for  a 
chattel  of  unchangeable  value,  the  verdict  may  be  discharged,  by 
surrender  into  Court  of  the  property.  Fiiher  vi,  Price^  3  Bwr^ 
raw,  1363,  '64,  '65.  And  perhaps  this  is  the  source  from  which 
spTBng  the  idea,  in  Georgia,  of  permitting  the  damages  to  be  dis- 
charged by  a  delivery  of  the  property.  We  think  the  practice  a 
good  one.  Our  people  and  the  profession  are  familiar  with  it,  and 
we  have  reason  to  believe,  satisfied  with  it.  It  has  rested  for 
many  years  under  the  eye  of  the  Leg^lature,  and  they  have  not 
thought  proper  to  change  it,  but  in  several  instances  have  impliedly 
sanctioned  it.  We  do  not  see  that  there  is  in  it  any  principle  vi- 
olated, or  rule  of  expediency  infringed,  and  we  shall  not  disturb  it 

[3.]  The  plaintiff  in  error  claims  that  the  Court  erred  in  charg- 
ing the  Jury,  that  if  they  should  find  for  the  plaintiff,  they  should 
estimate  the  value  of  the  property  at  the  highest  price  proven. 
The  reason  giyen  by  the  presiding  Judge  for  this  instruction  ist 
the  discharge  of  the  verdict  by  the  return  of  the  property. 

In  this  case,  the  witnesses  varied  in  their  judgment  of  the  val- 
ue of  the  negroes— some  proving  a  higher  value  than  others.   The 
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question  made  Here,  is  not  what  is  the  criterion  of  damages*  where 
the  value  fluctuates  from  the  conversion  to  the  trial.  Whether 
the  value»  at  the  time  of  conversion,  or  at  some  intermediate  time 
between  the  conversion  and  the  trial,  or  at  the  trial,  or  an  aver- 
age value,  derived  from  the  different  valuations,  be  the  rule,  we 
express  no  opinion.  When  the  property  is  of  an  undeviadng 
value,  what  is  proven  to  be  its  worth  when  converted,  seems  to 
be  the  criterion  of  damages.  What  it  is  when  the  property  is  pro- 
ven to  be  worth  different  prices  at  different  times,  I  say,  we  ex- 
press no  opinion.*  The  proof  in  this  case,  all  relates  to  the  price 
of  the  negroes  at  the  same  time;  and  the  instruction  was,  that  the 
Jury  find  according  to  the  highest  price  proven.  Allowing,  as 
we  do,  the  alternative  verdict,  yet,  we  dissent  from  the  opinion  of 
the  learned  Court  below.  That  there  are  cases,  as  before  intima- 
ted, where  the  Court  might  instruct  the  Jury  to  find  the  highest 
price  proven,  we  cannot  doubt.  Cases  where,  for  reasons  appa- 
rent from  the  whole  case,  the  object  of  the  plaintiff  is  to  recover 
the  specific  property.  This  is  not  a  case  of  that  kind.  Moreover, 
the  Court  has  laid  dovim  a  rule  here,  without  any  qualification  and 
Applicable  equally  to  all  cases— -that  is,  that  inasmuch  as  the  dam- 
ages may  be  discharged  by  a  return  of  the  property,  therefore, 
the  Jury  must  find  the  highest  price  proven.  The  criterion  of 
damages,  as  a  general  rule,  is  the  true  va/«e  of  the  property — that 
is  the  rule  of  the  law  in  trover.  The  Court  below  did  not  so  instruct 
the  Jury.  His  instruction  was,  that  the  rule  of  the  law  is  this, 
to-wit :  the  criterion  of  damages  is  the  highest  value  proven.  The 
Jury  are  to  find  what  is  the  true  value  from  all  the  evidence ;  it 
is  their  province  to  judge  of  it,  weigh  it,  reconcile  conflicts,  and 
thus  arrive  at  the  true  value.  They  fliay  find  the  highest  price 
proven,  because  they  may  believe,  from  all  the  evidence,  that  that 
is  the  true  value.  But  they  may  believe,  from  want  of  credibility 
in  the  witness,  or  a  want  of  judgment,  or  of  opportunities  of 
forming  a  correct  judgment,  or  on  some  other  accounty  that 
the  highest  price  proven  is  not  the  true  value.  They  should 
not,  therefore,  be  held  bound  by  the  highest  price  proven* 
Whilst  they  may  find  that  price,  nan  constat  that  they  must.  If  the 
instruction  of  the  Judge  be  considered  as  asserting  no  rule  of  law, 
but  as  an  instruction  merely  upon  the  facts  of  this  particular 
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Oft  directory  to  the  Jury  on  the  testimony^-fltill,  it  is  erroneous. 
The  Coart  maj.escprees  an  opinion  on  the  facts,  but  it  must  tie* 
company  that  opinion  with  a  declaration  that  it  is  the  province  of 
the  Jury  to  find  the  facts.  A  Judge  has  no  right  to  instruct  the 
Jury  how  they  shall  find  on  the  facts.  The  language  of  the  Court 
in  this  case,  is  that  a£  iiutructum.  The  bill  of  exceptions  repre^ 
eents  him  as  charging  ihe  Jury,  that  they  nlumld  find  according 
to  the  highest  price  proven,  without  submitting  to  them,  that  it 
Was,  notwithstfltading,  their  right  to  determine  on  the  facts.  Aii- 
dericm  et  al.  ti.  The  State  of  Georgia,  2  Kdly,  370.  SteU  vi. 
OUuif  1  KeUy,  475.  Holder  v§.  The  State  of  Georgia,  6  Ga.  R. 
441.     BeaU  ti.  Mam,  5  Go.  R.  471. 

[4.]  It  is  farther  complained,  that  Judge  Itill  erred  in  refusing 
a  ikew  trial,  on  the  ground  of  the  misconduct  of  one  of  the  Jury 
who  tried  the  cause. .  The  juryman,  it  seems,  after  being  charged 
with  the  case,  departing  from  his  feUows,  (whether  with  or  with- 
out leave  to  disperse,  not  appearing,)  and  before,  as  I  infer  from 
the  record,  they  had  retired  to  their  box,  made  the  following  re- 
marks in  the  hearing  of  several  persons  not  being  members  of  the 
Jury,  to-wit :  **  'thsX  he  (the  defendant)  could  not  hold  the  prop 
erty — that  he  had  exhibited  a  little  piece  of  paper  about  as  big  as 
a  man's  hand  as  his  title,  and  that  he  believed  that  Foster  (the  de- 
Ibndant)  had  never  paid  anything  for  the  negroes  any  more  than 
he  had.*'  We  cannot  say  that  in  strictness,  this  is  a  good  ground 
for  a  new  trial.  And  as  the  granting  or  denying  new  trials  is  within 
the  discretion,  the  dound  legal  discretion  of  the  presiding  Judge,  we 
would  not  send  this  case  back  on  this  ground  alone.  Yet,  we 
believe  that  the  conduct  of  this  juryman  was  an  act  of  serious 
indiscretion,  and  justly  meriting  judicial  censure.  We  cannot 
well  be  too  strict  in  maintaining  the  purity  of  the  trial  by  Jury. 
We  would  rejoice  to  be  able  to  impress  upon  the  mind  of  the 
country  a  proper  sense  of  the  delicacy  and  solemnity  of  that  trust 
which  the  law  delegates  to  jurymen — a  trust,  in  the  exercise  of 
which  is  involved,  in  an  eminent  degree,  the  power  of  the  Courts 
to  administer  general  justice — in  which  is  involved  the  peace  of 
society,  the  life,  liberty,  property  and  character  of  every  citizen 
in  the  republic.  Juries  should  believe,  that  when  acting  as  such, 
they  are  consecrated  men,  set  apart  for  a  peculiarly  solemn  duty. 
They  should  not  only  act  right,  but  avoid  the  appearance  of  act- 
ing wrong.    The  conduct  of  jurymen  should  be  such  as  to  repel 
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all  thought,  on  the  part  of  every  man,  that  they  are  at  all  ap« 
proachahle.  Any  conduct  which  tends  to  break  .down  the  public 
impression,  that  they  are  utterly  above  and  beyond  all  attempt* 
at  external  control,  is  wrong.  Most  assuredly,  conduct  which 
invites  or  which  seems  to  invite  such  attempts,  is  reprehensible^ 
It  does  not  appear  that  the  remarks  of  this  juryman  were  preceded 
or  followed  by  remarks  from  those  whom  he  addressed ;  and 
yet,  it  is  difficult  to  believe  that  they  were  not.  If  others  had  ad« 
dressed  him  in  relation  to  the  case  in  his  hands,  I  should  hold  it 
good  cause  for  a  new  trial.  A  statement  by  a  juryman,  of  a  part 
of  the  evidence,  and  an  expression  of  opinion  as  to  the  rights  of 
one  of  the  parties,  (this  case,)  does  not  necessarily  imply  corrup- 
tion— an  honest,  independent  man  might  do  all  that.  But  to  war- 
rant a  new  trial,  it  is  not  necessary  to  show  that  the  juryman  act- 
ed corruptly.  The  law  vriD  guard  the  trial  by  Jury  from  the 
chances  of  being  corrupted.  The  volunteer  remarks  of  this  jury- 
man might  be  construed  by  the  by-standers,  into  an  invitatkm  ta 
them  to  express  their  opinions.  The  juryman  laid  himself  open 
to  the  attempts  of  the  world,  upon  his  mind  and  his  integrity.  It 
might  be  the  means  which  an  honestly  disposed  but  timid  jury-^ 
man  would  resort  to,  to  ascertain  the  out-door  sentiment,  as  to  the 
cause,  in  order  that  he  might  act  upon  it.  Or  it  might  be  resort^ 
ed  to  by  a  shrewd  and  dishonest  juryman,  to  learn  the  out-door 
opinion,  that  he  might  carry  it  into  the  jury-box,  and  thereby 
control  the  verdict  of  his  fellows.  . 

In  every  point  of  view,  and  many  views  might  be  taken  of  it,  the 
conductof  the  juryman  in  this  case  was  highly  censurable. 

Let  the  judgment  be  reversed. 
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No.  42. — Sherwood  R.  Womack,  plaintiff  in  error,  vt,  Thomas 
B.  Gbeenwood,  executor,  &c.  and  William  A.  Pullbn,  ad- 
ministrator, &c.  defendants. 

• 
[1.]  Wbere  a  tettator,  hy  his  will,  directa  a  lale  of  hia  real  and  personal  es- 
tate, for  the  payment  of  his  debts,  and  after  payment  thereof  the  residoe 
of  his  estate  to  be  equally  divided  between  his  wife  and  children,  the  chil* 
dren  to  receive  their  shares  as  they  successively  attained  the  age  of  twenty- 
one  yean :  Held,  that  the  legacies  of  the  children  vested  in  possession,  on 
their  arriving  at  the  age  of  twenty-one  years  respectively ;  and  that  the 
executor  was  liable  to  account  therefor,  notwithstanding  there  was  no  allega- 
tion in  the  bill  that  the  debts  had  been  paid ;  as  it  was  charged  a  sufficient 
time  had  elapsed  for  that  purpose,  and  that  the  sales  of  the  testator's  property 
had  not  been  accounted  for  by  the  executor. 

[2.]  An  administrator  may  be  made  a  party  to  an  injunction  bill,  for  the  par- 
pose  of  enjoining  him  from  interfering  with  a  legacy  in  the  hands  of  an  ex- 
ecutor, to  which  his  intestate  had  no  title,  before  the  expiration  of  twelve 
months  from  the  date  of  his  qualification,  there  being  no  claim  made  against 
him  it^  the  bill,  for  any  matter  or  cauie  of  action  againat  Ais  intestate,  in  his  life- 
time. 

In  Equity,  in  Troup  Superior  Court.  Decision  on  demurrer, 
by  Judge  Hill,  November  Term,  1848. 

Sherwood  R.  Womack  filed  his  bill,  returnable  to  the  Superior 
Court  of  Troup  County,  alleging,  that  in  the  year  18 — ,  Collin 
Sogers  of  said  County,  died  intestate,  leaving  Thomas  B.  Green- 
wood and  another, bis  executors, Greenwood  alone  qualifying;  that 
by  the  4th  clause  of  his  will,  he  provided,  that "  such^rovision  be 
made  for  the  support  and  comfort  of  my  surviving  wife  and  chil- 
dren, viz :  Sarah  L.  Rogers,  Henry  A.  Rogers  and  Lucretia  Jane 
Rogers,  as  my  executors  shall  deem  necessary,  and  in  conformity 
with  their  best  interest,  until  all  my  just  debts  be  paid ;  and  afler 
the  payment  of  these  debts,  the  residue  of  my  property  be  divided 
into  three  equal  portions,  and  appropriated  to  the  use  and  benefit 
of  the  above  named  legatees,  so  soon  as  my  children,  Henry  A. 
Rogers  and  Lucretia  Jane  Rogers,  shall  successively  attain  the 
age  of  majority." 

That  Greenwood  took  possession  of  said  estate,  amounting  to 
$50,000,  or  other  large  sum,  and  has  caused  to  be  sold,  all  the 
real  estate  and  personal  property  of  the  testator,  except  twenty- 
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six  negroes,  amounting  in  value  to  $25,000,  and  has  received 
from  the  rents  of  the  real  estate  and  hire  of  the  negroes,  the  sqiq 
of  $5,000,  or  other  large  sum  of  money,  9iidbaB  made  dq  retiinis 
thereof  to  any  Court. 

That  on  5th  Jan.  1848,  Henry  A.  Rogers,  being  then  of  age,  by 
deed,  transferred  and  assigned  to  complainant  his  undivided  inleresl 
in  the  following  negroes,  belonging  to  the  estate  of  said  Collin: 
G^rge,  Gift,  Beverly,  Peggy  and  her  eight  children,  Elendor  and 
her  four  children,  Mariah  and  her  two  children,  Nancy  and  her  fbur 
children,  and  Enoch  a  boy,  together  with  their  future  increase; 
that  shortly  thereafter,  said  Henry  A.  Rogers  died,  and  William 
A.  Pullen  applied  for  and  obtained  letters  of  adnunistration  on  his 
estate. 

The  bill  charged  that  said  Pullen  was  endeavoring  to  obtain 
possession  from  said  Greenwood,  of  the  said  undivided  interest;  that 
as  assignee  he  has  frequently  applied  to  said  Greenwood  and 
Pullen  not  to  interfere  or  intenneddle,  in  any  manner  whatev^t 
with  said  interest,  and  requested  a  settlement  and  division. 

The  bill  prayed  that  Greenwood  might  be  decreed  to  aooount 
for  the  said  undivided  interest,  and  to  distribute  and  turn  over  to 
complainant,  the  share  of  said  Henry  A.  Rogers,  in  s^d  negroes, 
together  with  the  increase  and  hire.  Also,  an  injuncdon  to  re> 
strain  Pullen  from  proceeding  to  recover  said  interest  in  said  ne- 
groes. 

To  this  bill  the  defendants  filed  a  general  demurrer,  for  want  of 

equity. 

Upon  the  hearing  of  which,  the  Court  sustained  Ihe  ^eaonn^i 
and  dismissed  the  bilL 

And  this  decision  is  assigned  iMi  error, 

John  L.  Stkf9in«>  for  pUinttff  in  error. 

O.  A.  Bull,  for  defendant  in  error. 

By  the  GbKr^-— Waknbr,  J.  delivering  the  opinion. 

[1.]  The  error  assigned  to  the  judgment  of  the  Court  below  ia, 
the  sustaining  the  demurrer  to  the  complaiaant's  bill*  aod  dimaa- 

ing  it 
The  testator*  by  the  second  dauA^  of  hi«  wiUi  dsradi  Aa(  «D 
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bis  real  estate  and  perishable  property,  be  sold,  so  soon  as  bis  exec- 
QtoTB  shall  deem  prudent,  for  the  payment  of  his  debts. 

By  the  third  clause  in  his  will,  the  testator  provides,  that  hb 
negro  property  be  either  hired  out  or  sold,  so  far  as  may  be  suffi- 
cioit  for  the  payment  of  his  debts,  and  the  residue  appropriated 
for  the  benefit  of  his  family,  according  to  the  discretion  of  his  ex- 
ecutor. 

The  fourth  clause  of  the  will  provides  for  the  support  of  the 
testator's  family,  until  aU  his  just  debts  be  paid,  as  his  executors 
shall  deem  necessary,  or  in  conformity  to  their  best  interest ;  and 
after  the  payment  of  his  debts,  thQ  residue  of  his  estate  to  be 
equally  divided  between  his  wife,  Sarah  L.  Rogers,  and  his  two 
childreus  Henry  A,  Rogers  and  Lucretia  Jane  Rogers— the  dis- 
tribution to  be  made  to  his  children  when  they  wccemvely  arrived 
at  the  age  of  majority — ^the  distribution  to  be  made  to  the  testa- 
tor's widow,  whenever,  in  the  opinion  of  his  executors,  the  inter- 
est of  his  estate  would  justify  it.  The  construction  which  we 
give  to  this  will  is,  that  the  testator  intended  that  his  real  estate 
9Ad  perishable  property  should  first  be  sold  (or  the  payment  of 
his  debts,  and  if  that  was  not  sufficient,  the  hire  of  the  negroes 
was  to  be  appropriated  for  that  purpose,  or  that  a  sufficient  num- 
ber of  the  negroes  might  be  sold  for  the  payment  of  his  debts. 
After  the  payment  of  his  debts,  his  property  was  to  be  equally  di- 
vided between  his  wife  and  children — ^the  latter  to  receive  their 
i^sp^tivo  shares,  when  they  attained  the  age  of  twenty-one 
years. 

The  testaltoir  evidently  contemplated  that  his  executors  would 
sell  the  property  and  pay  the  debts,  within  the  usualtime  allowed 
by  law  for  that  purpose*  or  in  any  &vent,  that  the  debts  would  be 
paid  before  either  of  his  chiidren  should  attain  the  age  of  twenty- 
one  yearsi  for  then  he  directs  they  shall  receive  their  respective 
shares  of  his  estale.  Hq  did  not  intend  the  vesting  of  the  legacies 
lo  his  children*  in  possession,  should  depend  upon  the  action  of 
his  executors  in  paying  the  debts,  for  then  their  right  to  the  pos- 
session of  their  respective  shares»  would  depend  on  the  voiUqfikt 
9SBecuiar»p  rather  than  the  will  of  the  testator.  From  the  allega- 
tifmB  in  the  complainant's  bill,  the  legal  presumption  is,  that  the 
9l^9QU«or  h^  paid  the  debts,  or  has  in  his  hands  sufficient  for  that 
pojirposQ,  and  of  which  he  has  made  no  proper  account 

Thp  QWiplmAat  obirges»  that  the  executor  has  sold  all  the  real 
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estate  and  personal  property  of  the  testator,  except  twenty-six 
negroes,  amounting  in  value  to  the  sum  of  twenty-five  thousand 
dollars,  of  which  he  has  made  no  proper  return  to  any  Court ; 
and  has  also  received  from  the  hire  of  the  negroes  and  the  rents 
of  the  real  estate,  the  sum  of  five  thousand  dollars.  By  the  Act 
of  1792,  executors  are  allowed  twelve  months,  firom  the  probate 
of  the  will,  to  ascertain  the  debts  due  to  and  from  their  testator. 
Prince^  229.  By  the  4th  section  of  the  Act  of  1810,  executors 
are  required  to  render  a  full  and  correct  account  of  the  condition 
of  the  estate  in  their  hands,  to  the  Court  of  Ordinary,  once  in 
each  and  every  year,  on  oath.  Prince^  240.  According  to  the 
case  made  by  the  complainant's  bill,  more  than  two  years  and  a 
half  have  elapsed  since  the  probate  of  the  will  and  qualification  of 
the  executor,  and  no  returns  have  been  made  by  the  executor  of 
the  appropriation  of  the  proceeds  of  the  sale  of  the  testator's  prop- 
erty, and  he  is  charged  to  have  the  same  in  his  hands.  One  of  the 
legatees,  Henry  A.  Rogers,  it  is  alleged,  arrived  at  the  age  of 
twenty-one  years,  and  assigned  his  interest  to  the  complainant  in 
the  testator's  estate,  and  afterwards  died  intestate.  William  A. 
Pullen  took  out  administration  on  his  estate,  and  as  the  complain- 
ant charges,  is  endeavoring  to  reduce  into  his  possession  the  leg- 
acy of  Henry  A.  Rogers,  now  in  the  hands  of  the  executor,  and 
which  was  assigned  to  the  complainant  by  said  Henry  A.  Rogers, 
in  his  life-time. 

[2.]  The  prayer  of  the  bill  is,  that  Pullen,  as  the  administrator 
of  Henry  A.  Rogers,  may  be  enjoined  from  recovering  said  legacy 
from  the  executor,  and  he  is  made  a  party  to  the  bill  for  that  pur- 
pose only.  As  twelve  months  had  not  expired,  from  the  time  of 
the  qualification  of  Pullen,  as>  administrator,  to  the  time  of  iiHng 
the  complainant's  bill,  it  is  objected  that  he  cannot  be  made  a  party 
until  after  the  expiration  of  twelve  months  from  the  date  of  his 
qualification  as  such  administrator.  By  the  12th  section  of  the  Ju- 
diciary Act  of  1799,  it  is  declared — ^*'  No  suit  or  action  shall  be 
issued  against  any  executor  or  administrator,  for  any  maUer  or 
cause  against  the  testator  or  intestate  of  such  executor  or  adminis- 
trator, in  any  of  the  said  Courts,  until  the  expiration  of  twelve 
months  afrer  probate  of  the  will  of  such  testator,  or  letters  of  ad- 
ministration granted  on  the  estate  of  such  intestate."  Prmoe, 
422.  The  complainant's  bill  b  not  filed  against  Pullen  for  any 
matter  or  cause  of  action  which  existed  against  his  intestate  in  Ids 
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life-time.  It  does  not  seek  to  recover  anything  from  him,  as  the 
representative  of  his  intestate,  but  simply  to  enjoin  him  from  in- 
terfering with  that  which  it  is  apparent  from  the  complainant's 
hill  and  exhibits  thereto  attached,  he  has  no  title  in  right  of  his 
intestate.  He  is  not  sued  for  any  debt^  demand^  matter  or  caiue 
of  action  which  existed  against  his  intestate  in  his  life-time,  and  in 
our  judgment,  was  properly  made  a  party  to  the  bill.  For  the 
reasons  already  stated,  we  are  of  the  opinion  that  the  complainant 
has  stated  upon  the  record  a  prima  facie  case,  which  entitles  him 
to  a  discovery  and  relief  from  the  executor,  as  the  assignee  of 
Henry  A.  Rogers,  one  of  the  legatees  under  the  will  of  Collin 
Rogers,  the  testator,  for  his  share  of  the  legacy,  and  that  the  de- 
murrer ought  not  to  have  been  sustained. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  43.-— George  Ray,  administrator,  and  others,  plaintiffs  in  er- 
ror, vs.  The  JtrsTicES  of  the  Inferior  Court  of  Macon  Coun- 
ty, defendants. 

[1.]  A  witness  who  is  liable  to  an  action  by  the  party  for  whom  he  is  called, 
in  ca«e  that  party  should  not  recover,  is  incompetent  to  testify,  without  a  re- 
lease. 

[2.]  In  an  action  by  the  present  goaitlian,  against  the  administrator  of  the 
former  guardiany^and  his  securities  on  the  hond,  the  plaintiff  must  show,  a^ 
frmaUvdyf  some  act  of  waste  or  mal-administration  by  his  predecessor  du- 
ring his  life;  and  the  hare  reception  of  money  for  his  wards,  without  further 
proof  of  default,  is  not,  per  te,  a  breach  of  the  bond. 

[3.]  The  Act  of  1820,  authorising  securities  to  be  joined  with  the  principal,  in 
suit!  upon  executor's,  administrator's  and  guardian's  bonds,  considered. 

[4.3  In  an  action  by  the  present  guardian  against  the  administrator  of  a  de- 
ceased gnardian  and  hia  securities,  upon  their  bond,  in  which  the  breach  al- 
leged, ia  the  receipt  of  three  several  sums  of  money  by  the  former  guardian, 
which  he  had  appropriated  to  his  own  use,  the  measure  of  damages  is  the 
aggregate  of  principal  and  accruing  interest. 

£5.]  The  Act  of  1814,  requiring  the  amount  of  principal  and  interest  to  be  sta- 
ted, separately,  in  judgments,  applies  to  suits  on  promissoiy  notes,  and  oth- 
er special  contracts  bearing  interest,  and  not  to  cases  where  the  recovery  it 
in  damages. 
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Debt  on  Bond,  Ib  Houston  Superior  Court.  Tried  before 
Judge  Floyd,  October  Term,  1848. 

Suit  was  commenced  in  the  Superior  Court  of  Houston  CouU' 
ty,  by  the  Justices  of  the  Inferior  Court  of  said  Countyi  for  the 
use  of  Jesse  M.  Pinkston,  guardian  of  the  minor  heirs  of  Oreen 
B.  Pinkston,  deceased,  upon  the  bond  of  Joshua  Taylor,  a  former 
guardian,  now  deceased.  The  suit  was  instiruted  against  George 
Ray,  as  administrator  of  said  Taylor,  and  George  Ray  and  Law* 
son  Henderson,  as  sureties.  The  breach  alleged  wasr  that  the 
said  guardian  "  did  not  take  good  and  lawful  care  of  the  property 
of  the  said  orphans,  his  said  wards,  according  to  the  laws  of  ^is 
State  ;  nor  did  he,  annually,  make  a  just  and  true  return  of  all  or 
any  of  his  actings  and  doings  in  the  premises,  unto  the  said  Court 
of  Ordinary,  but  on  the  contrary  thereof,  your  petitioners  say  that 
the  said  Joshua  Taylor,  as  such  guardian,  did  receive  from  the  le* 
gal  representatives  of  Green  B.  Pinkston,  deceased,  (their  father,) 
a  large  sum  of  money  belonging  to  his  said  wards,  as  heirs  at  law 
of  said  Green  B.  to  wit :  the  sum  of  seven  hundred  and  ninety 
dollars,  which  sum  of  money  the  said  Joshua  Taylor  wasted^  con- 
verted and  disposed  of  to  his  own  use,"  &:c. 

At  the  October  Term,  1848,  upon  the  trial,  the  plaintiffs  gave 
in  evidence  the  bond,  and  then  offered  to  prove  certain  receipts 
and  the  payment  of  the  money  therein  specified,  by  Nathan  G. 
Lewis,  the  administrator  of  Green  B.  Pinkston.  The  defen* 
dant's  counsel  objected  to  his  testifying,  on  the  ground  that  he  watf 
interested  in  relieving  himself  from  responsibility,  which  objec- 
tion was  overruled,  and  defendants  excepted.  The  receipts  were 
then  given  in  evidence,  showing  the  receipt  by  the  guardian^  of 
$747,  from  the  administrator  of  G.  B.  Pinkston* 

Plaintiffs  here  closed  their  case,  whereupon  defendant's  coun- 
sel moved  for  a  nonsuit-^ 

1.  Because  there  was  no  evidence  of  a  demand  firom  the  guar- 
dian or  his  administrator,  to  account  for  the  fund,  nor  of  theii'  re- 
fusal to  pay. 

2.  Because  the  plaintiffs  showed  no  settlement  of  the  guardi- 
an's accounts^  either  by  the  guardian  or  by  the  decree  or  judg- 
ment of  a  Court  of  competent  jurisdiction^  and  tkat  there  ir  no 
breach  of  the  bond  until  such  accounting  has  been  had. 
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3.  Because  there  is  no  evidence  of  the  breach  of  the  bond 
sued  on. 

Which  motion  was  overruled  by  the  Court,  and  defendant  ex- 
cepted. 

The  Court  charged  the  Jury,  that  they  must  find  for  the  plain- 
tifis ;  that  they  should  ascertain  the  amount  of  interest  on  the 
payments  shown,  and  adding  the  interest  to  the  principal,  find  the 
aggregate  amount  as  damages. 

To  which  charge  defendants  excepted ;  and  on  these  excep- 
tions error  has  been  assigned. 

John  M.  Giles,  for  plaintifik  in  error. 

E.  Warsen,  for  defendants. 

John  M.  GiLESy  for  plaintiffs  in  error,  submitted  the  following 
brief: 

1.  Lewis,  the  administrator,  was  incompetent  to  prove  the  pay- 
ment, by  himself,  of  the  trust  fund  to  the  guardian.  In  all  cases 
when  the  testimony  of  the  witness  adduced  by  the  plaintiff,  would 
discharge  the  witness  from  the  plaintiff's  demand,  by  establishing 
it  against  the  defendant,  he  is  incompetent.  1  Greenl.  Ev,  §396, 
note.  Emerton  vs,  Andrews,  4  Meus,  653.  Hodsan  et  aL  vs. 
MarsJudl,  1  Carr.  ^  P.  16,  (32  Eng.  C.  L.  R.  421.)  NUhet  vs. 
Lawsany  1  KeUy's  R.  282,  '3. 

2.  A  demand  of  the  guardian  to  account,  made  by  some  one 
authorized  to  receive  the  fund,  and  a  failure  or  refusal  to  account 
by  the  guardian,  should  have  been  shown.  There  was  no  attempt 
to  show  a  waste  by  the  guardian  in  his  life-time ;  but  the  proof 
relied  on  was  merely  the  evidence  of  the  reception  of  the  fiind  by 
him,  and  it  was  sought,  by  this  evidence,  to  cast  the  ontis  upon  his 
administrator  and  securities  to  show  what  had  become  of  the 
fund.  This  is  no  evidence  of  a  breach — ^the  plaintiffs  below 
should  have  shown  affirmatively  a  breach  of  the  bond.  Justices 
of  the  Inferior  Court  vs.  Woods  Sf  Vason,  1  Kelly's  R.  88.  Bry- 
antf  guardian,  and  others  vs.  Owen  and  Wife,  1  Kelly's  R.  374. 

3.  There  was  no  decree  or  judgment  obtained  against  the  guar- 
▼OL.  VI.        39 
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£an,  settling  hU  accounts  and  ascertaining  the  amount  due  to  the 
wards,  and  until  such  judgment  or  decree,  no  writ  can  be  main' 
tained  or  recovery  had  against  the  securities  fbr  the  failure  of  the 
guardian  to  account ;  their  liability  being  ultimate,  not  primary* 
StiLtoeU  ve.  Mills,  19  Johns.  R,  304.  Anderson  vs.  Maddox  and 
0thers,  3  McCord's  R.  237.  Salisbury  vs.  Van  Hoesen,  3  HUTs 
N.  Y.  R.  11.  Wallace  ads.  James,  4  McCord's  R.  121.  TheSta- 
tute,  {Prince's  Digest,  445,)  is  relied  on  to  show  that  this  is  not  now 
the  rule  on  this  subject  in 'this  State;  but  that  Statute  does  not 
expressly,  nor  by  any  just  constructioui  have  any  effect  upon  the 
rule  here  contended  for.  See  Cameron  et  al.  vs.  Inferior  Cowrf,  (1 
Kelly's  R.  37,)  where  Warner,  J.  cites  and  approves  of  the  fol- 
lowing cases :  James  vs.  Anderson,  4  McCord's  i^.  113.  BraxUm 
vs.  Winslow,  1  Washington's  Va.  JS.  31.  If  the  securitieB  of  an 
administrator  are  only  ultimately  and  not  primarily  lis^le^so  are* 
the  securities  of  a  guar^an. 

4.  There  was  no  breach  of  the  bond  shown.  See  asfthoriii» 
cited  to  the  second  point. 

5.  The  charge  of  the  Court,  directing  the  Jury  to  add  princi* 
pal  and  interest  together,  and  find  the  aggregate  sum  as  damages, 
was  contrary  to  our  Statute  regulating  interest  on  judgm^its* 
Prince's  Digest,  294,  '5. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Was  Nathan  G.  Lewis  a  competent  witness  to  prove  the 
payment  of  9747,  by  himself,  as  administrator  of  Green  B.  Pink- 
Bton,  deceased,  to  Joshua  Taylor,  the  former  guardian  of  the  mi- 
nor children  of  his  intestate  ?  To  allow  it  would  be  to  permit 
the  witness  to  discharge  himself  of  his  liaUlity  to  the  heirs  of  the 
estate  which  he  represents — for  if  he  has  not  paid  over  this  mo- 
ney, he  is  still  responsible  to  them  fbr  it.  This  principle  we  eon- 
aider  was  settled  in  Nisbet  vs.  Lawson,  1  KeUy,  275.  The  doc- 
trine there  ruled  was,  that  a  witness  who  is  liable  to  an  action  by 
^e  party  for  whom  he  in  called,  in  case  that  party  should  not  re^ 
cover,  is  incon^etent  without  a  release. 

[2.]  This  was  an  action  by  the  present  guardian  against  the  ad* 
rainistrator  of  the  former  guardian  and  his  securities,  upon  dieir 
bond ;  and  the  only  evidence  adduced  to  support  it,  was  the  re* 
ceipt  of  certain  sums  of  money  by  the  deceased  guardian..  I& 
this,  per  se,  a  breach  of  the  bond  % 
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This  point  has  been  several  times  discussed  before  this 
Court.  In  the  Justices  of  the  Inferior  Court  vs»  Woods  if  Vason^ 
{1  Kelly,  84,)  it  was  distinctly  held,  "  that  the  reception  of  mo- 
ney by  the  guardian  is  no  breach  of  his  bond ;  it  is  his  duty  to  re- 
ceive it ;"  "  that  the  burden  of  proof  is  on  the  plaintiff  to  show 
qfirmatively  some  act  of  waste  or  mal-administration  on  the  part 
of  the  guardian  ;'*  and  that  **  the  reception  of  the  money  by  the 
guardian  would  not  be  sufficient  to  sustain  a  suit  on  the  bond, 
without  ^Krther  proof  to  establish  a  fc^iture."  And  in  Bryant^ 
guardian,  Sfc,  and  Beall,  executor  of  Pye,  vs,  Owen  and  Wife,  (1 
Kdly,  355,)  this  Court  say,  "  The  law  makes  it  the  duty  of  the 
guardian  to  inquire  into  and  take  charge  of  the  estate  of  his 
ward ;  to  receive  and  keep  his  effects.  If  the  guardian  is  not  ap- 
pointed for  this  purpose,  then  the  appointment  of  a  guardian  at 
all,  is  an  act  of  redeemless  folly.  Moreover,  the  Statute  of  12 
Char.  11.  makes  it  the  duty  of  guardians  to  take  the  custody,  tui- 
Hon,  and  management  of  the  goods,  chattels  and  personal  estate  of 
children  committed  to  their  care.  This  Statute  is  of  force  in 
Creorgia.  Schley*s  Digest,  243.  We  think  then,  it  is  established 
by  these  views,  and  the  authorities  which  sustain  them,  that  it  is 
the  duty  of  the  guardian  to  receive  the  effects  of  the  ward,  and  if 
he  ^s  to  collect  and  receive  them,  he  commits  waste.  *  If  these 
things  are  so,  CiSn  the  receipt  of  the  effects  be  evidence  of  waste 
at  die  same  timet  The  thing  is  not  only  unreasonable  but  ab- 
OTrd." 

Thus  it  win  be  perceived,  that  the  question  under  consideration 
is  most  fully  covered  by  the  previous  adjudications  of  this  Court. 
In  this  case,  Joshua  Taylor,  the  former  guardian,  received  the  mo- 
ney and  died.  He  alone  was  entitled  to  its  custody,  to  the  time 
of  his  death.  It  does  not  appear  but  that  it  came  into  the  hands 
of  his  administrator,  and  if  so,  he  and  his  securities,  and  not  the 
^eeurities  of  Taylor,  are  liable  for  it. 

It  may  be  enough  for  the  present  disposition  of  this  point  to 
Stop  here,  but  I  feel  it  doe  to  myself  to  inHmate,  that  if  necessary, 
I  should  be  prepared  to  maintain  that,  ordinarily  at  least,  suit  can- 
not be  brought  on  an  administrator's  or  guardian's  bond  against  the 
sureties,  until  the  principal  has  been  first  called  to  account,  either 
before  the  Ordinary  or  some  other  Court  of  competent  jurisdic- 
tion. 
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[3.]  I  am  aware  that  the  Act  of  1820,  is  supposed  to  control 
this  matter.  I  once  entertained  that  opinion  myself — ^I  now  think 
differently.  That  Statute  was  passed  to  authorize  suits  to  be  in- 
stituted against  securities  to  executor's,  administrator's  and  guar- 
dian's bonds,  in  the  same  action  with  the  principal  thereto.  The 
preamble  recites,  that  it  had  been  decided  by  the  Superior  Courts 
of  this  State,  that  suit  cannot  be  instituted  against  any  security  or 
securities  to  any  executor's,  administrator's  or  guardian's  bond, 
until  the  principal  or  principals  to  such  bond  shall  have  been  sued 
to  insolvency,  whereby  great  injury  to  the  interest  of  heirs,  dis- 
tributees and  others  may  accrue.  For  remedy  whereof  it  is  pro- 
vided, that  securities  to  all  such  bonds  shall  be  considered  as  joint, 
or  joint  and  several  obligors  (as the  case  may  be)  with  the  princi- 
pals in  said  bond,  so  as  to  authorize  any  heirs  or  others  concerned, 
to  sue  principal  and  security  in  the  same  action.  It  is  farther  provi- 
ded, that  the  principal,  if  within  the  State,  shall  be  first  sued,  or  shall 
be  joined  with  the  security,  and  if  the  latter  be  distinguished  as 
principal,  that  the  execution  shall  issue  against  the  parties  accor- 
dingly, and  be  first  levied  on  the  property  of  the  principal,  and  if 
that  is  insufiicient  to  satisfy  it,  it  may  then  be  collected  out  of  the 
security,  who  is  to  have  the  use  and  control  thereof,  for  the  pur- 
poses of  remuneration.     Prince f  445. 

What  was  the  mischief  which  the  Legislature  intended  to  cor- 
rect? The  Courts  in  this  State,  it  seems,  had  decided,  according 
to  what  I  take  to  be  sound  law,  that  you  had  first  to  get  a  judg- 
ment against  the  executor,  administrator  or  guardian,  as  tucht  and 
upon  a  return  of  nulla  bona  to  that,  the  heir,  distributee,  creditor 
or  other  person  concerned,  had  next  to  proceed  against  the  repre- 
sentative and  prove  that  lie  had  wasted  the  assets,  before  the  party 
would  be  entitled  to  an  action  against  the  sureties.  The  first 
judgment  was  de  bonis  testatoris — ^the  second,  de  boms  propriis. 
Lining  vs.  Giles,  2  Const.  R.  Tread.  720.  Braxton  vs,  Spotsylva- 
nia, 1  Wash.  Va.  R.  31.  CaU  vs.  Ruffin,  1  CaU.  R.  333,  and  Gor- 
don's Administrators  vs.  Justices  of  Frederick,  1  Munf.  1.  Lyks 
vs.  Caldwell,  3  McCord,  225.  Ordinary  vs.  Maddoz,  lb.  237. 
Cureton  vs.  Shettor,  lb.  412.  Magwood  vs.  Butler,  Harper's  C.  R. 
264.  Glenn  vs.  Conner,  lb.  267.  WaXUbce  vs.  James,  4  McCordt 
121. 

The  Act  of  1820,  then,  intended  to  save  one  suit,  and  to  allow 
the  securities  to  be  joined  with  the  principal,  not  in  the  ^st  in« 
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Stance,  when  he  is  proceeded  against  representatively ^  but  in  the 
next  action,  when  he  is  charged  personally  with  the  devastavit. 
And  we  take  this  to  be  its  true  intent  and  meaning. 

But  I  will  not  pursue  this  subject  farther.  In  Cameron  r«.  the 
Justices  of  the  Inferior  Court  of  Richmond  County,  (1  Kelly,  36,) 
the  same  views  were  strongly  intimated  by  this  Court.  I  will 
not  say  that  a  case  might  not  be  made,  either  in  Equity  or  at 
Common  Law,  where  this  order  of  proceeding  would  not  be  dis- 
pensed with.  And  of  one  thing  I  am  pretty  clear,  namely :  that 
the  trustee  fhight  be  summoned  before  the  Court  of  Ordinary, 
whose  peculiar  province  it  is  to  take  cognizance  of  such  matters, 
and  such  proceedings  be  there  had,  as  would  stand  in  lieu  of  a 
formal  suit  against  the  party,  and  lay  the  ground  work  for  the 
subsequent  action  on  the  bond. 

[4.]  The  Court  charged  the  Jury,  that  in  making  up  their  ver- 
dict, they  should  calculate  the  interest  that  had  accrued  on  the 
several  sums  paid  the  former  guardian,  add  this  to  the  principal, 
and  that  the  aggregate  amount  would  be  the  measure  of  damages ; 
and  this  instruction  is  complained  of. 

Nisbet  and  Lawson,  already  cited,  is  a  precedent  to  control  this 
exception.  This  Court  there  held,  and  we  think  rightly,  that  in  an 
action  of  assumpsit  by  the  principal  against  his  attorney,  for  mo- 
ney had  and  received,  that  the  measure  of  damages  was  the 
amount  of  money  collected,  with  the  interest  thereon  from  the 
time  it  was  received. 

[5.]  It  is  assumed  in  the  argument,  that  this  rule  would  contra* 
vene  the  second  section  of  the  Act  of  1814,  to  establish  a  uniform 
mode  of  calculating  interest  in  this  State,  and  to  prevent  the  col- 
lection of  compound  interest,  and  which  declares  that,  **  in  all 
cases  where  judgments  may  hereafter  be  obtained,  all  such  judg-* 
ments  shall  be  entered  up  for  the  principal  sum  due,  with  the  in- 
terest, but  no  part  of  such  judgment  shall  bear  interest,  except 
the  principal  which  may  be  due  on  the  original  debt,  any  law, 
usage,  custom  or  practice  to  the 'contrary  notwithstanding.'' 
Prince,  294,  295. 

It  is  quite  manifest  that  this  clause  of  the  Statute  refers  to  judg- 
ments which  are  obtained  on  promissory  notes  and  other  liquida- 
ted demands  bearing  interest.  It  speaks  of  the  ** original  debt" 
It  never  could  have  been  intended  to  apply  to  actions  on  penal 
bonds  or  assumpsit,  where  the  recovery  is  in  damages.    Suppose 
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trover  were  brought  for  a  note  which  had  beeu  converted  by  the 
defendant  ?  It  will  not  be  contended,  I  apprehend,  that  the  judg* 
ment  should  be  for  so  much  principal  and  so  much  interest.  As 
in  debt  on  a  penal  bond  and  assumpsit,  the  finding  would  be  for 
a  gross  amount  a^  damages.  We  approve,  therefore,  of  the  di* 
rections  given  to  the  Jury  by  the  presiding  Judge,  as  to  the  meas- 
ure  of  damages ;  but  differing  as  we  do  from  the  judgment  ren- 
dered at  the  Circuit  on  the  other  two  points,  it  must  be  reversed 
and  the  cause  remanded.  * 


No.  44. — ^Henry  GARLA^D,  plaintiff  in  error,  vs,  Thomas  D.  Mil- 
lino,  executor  of  David  T.  Milling,  deceased,  defendant. 

[1.]  When  the  Court  below  fairly  submiu  the  facta  in  the  case,  to  theconaid- 
eration  of  the  Jury,  and  there  is  no  error  in  law  in  the  charge  of  the  Court, 
this  Court  will  not  disturb  the  verdict  of  the  Jury. 

[2.]  The  Statute  of  Limitations  does  not  commence  to  run  against  the  estate 
of  a  deceased  testator,  until  probate  of  the  will  and  quali/leaium  of  the  legal 
representatiye  of  such  estate. 

Trover,  in  Upson  Superior  Court.  Tried  before  Judge  Flotd, 
October  Term>  1848. 

On  the  6ch  day  of  December,  1826,  David  T.  Milling  made  his 
last  will  and  testament,  which  was  admitted  to  probate  in  the 
Court  of  Ordinary  of  the  County  of  Upson,  on  the  7tfa  day  of 
September,  1829. 

In  said  will  there  is  this  clause :  '^  It  is  my  will  and  denre,  that 
if  my  wife  should  marry  another  husband,  that  he  shall  give  se- 
curity for  the  perfibrmaace  of  this  my  wiU.'' 

The  testator  appointed  his  wife,  Mariah  Milling,  his  executrix, 
and  his  sons,  John  and  Thomas  Milling,  were  to  join  in  the  exec- 
utorship, on  their  arrival  at  the  age  of  sixteen. 

At  the  September  Term,  1829,  of  the  Court  of  Ordinary  of 
Upson  County,  Mariah  MiUii^  was  qualified,  and  letten  testar 
mentary  granted  her  by  the  Cooxt 

At'the  Ncrramfaer  Term  of  said  Court  of  Ordinary,  1830,  it 
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was  ordered  by  the  Court—"  That  in  compliance  with  the  will  of 
David  T.  Milling,  that  Daniel  Walker,  who  had  intermarried  with 
Mariah  Milling,  should  give  bond  in  the  sum  of  88,000,  with  se* 
curity,  for  the  execution  of  the  will  of  the  said  Milling." 

At  the  September  Term  of  the  Court  of  Ordinary,  1835,  the 
Court  granted  an  order  to  Daniel  Walker,  to  sell  certain  tracts 
of  land  belonging  to  the  estate  of  his  testator,  the  said  David  T. 
and  took  a  bond,  with  security,  for  a  true  account  of  the  sale  of 
the  same,  and  to  pay  over  the  proceeds  of  the  same,  to  the  minors 
of  David  T.  Milling. 

At  the  May  Term,  1843,  of  the  Court  of  Ordinary  of  Upson 
County,  the  Court  passed  a  rule  nisi,  calling  upon  Daniel  Walk- 
er to  show  cause,  at  the  next  term  of  the  Court,  why  his  letters 
of  administration,  with  the  will  annexed,  on  the  estate  of  David 
T.  Milling  should  not  be  revoked.  1st.  Because  his  bond  could 
neither  be  found  of  record  or  otherwise.  2d.  Because  he  had 
made  no  returns,  either  of  inventory,  appraisement  or  of  sale,  and 
that  he  had  wasted  and  mismanaged  the  estate. 

At  the  September  Term,  1843,  of  said  Court,  Walker  having 
made  no  showing  to  the  rule  nisi,  it  was,  on  motion,  ordered  that 
his  letters,  if  any  he  had,  be  revoked.  On  the  3d  October,  1843, 
die  Court  appointed  John  J.  Cary,  adnoinistrator  de  bonis  nont 
with  the  will  annexed,  of  the  said  David  T.  Milling.  At  asubse* 
quent  term  of  the  Court,  John  J.  Cary  was  dismissed  and  his  let-* 
ters  revoked. 

At  an  adjourned  term  of  the  Court  of  Ordinary,  held  on  the  9th 
February,  1846,  Thomas  D.  Milling,  one  of  the  sons  mentioned  in 
the  appointing  clause  of  the  will,  was  qualified  as  executor  of 
the  vrill,  and  letters  testamentary  granted  him  by  the  Court. 

The  said  Thomas  D.  Milling,  as  the  executor  of  David  T.  Mil* 
ling,  deceased,  on  the  28th  July,  1846,  conmienced  an  action  of 
trover  in  Upson  Supeiior  Court,  against  Henry  Garland,  for  the 
recovery  of  a  negro  boy  Frank.     The  defendant  filed  the  general 
issue,  and  the  Statute  of  Limitations.     At  the  October  Term  of 
Upson  Superior  Court,  1848,  the  cause  came  on  to  be  tried  on 
the  appeal,  when  the  plaintiff  ofiered  in  evidence  an  exemplifica- 
tion firom  the  Court  of  Ordinary  of  said  County,  containing  the 
will  of  David  T.  Milling,  deceased,  and  the  actings  and  doings  of 
the  Court  of  Ordinary  of  Upson  CouiUy,  as  above  set  forth ;  also, 
the  letters  testamentary  granted  to  the  defendant  in  error ;  also. 
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a  bill  of  Bale  from  Robert  Pudgen  to  the  plaintiff's  testator,  for 
the  boy  Frank,  dated  the  24th  January,  1826.  The  defendant 
admitted  that  the  boy  Frank  was  in  the  testator's  possession  when 
he  died,  and  plaintiff  closed  his  case. 

The  defendant  offered  in  evidence  two  bills  of  sale  to  the  boy 
Frank— one,  dated  the  23d  February,  1831,  from  D.  Walker,  as 
executor  of  the  estate  of  D.  T.  Milling,  in  right  of  his  wife,  to 
Jonathan  Bonner ;  the  other,  dated  the  3d  day  of  March,  1835, 
from  Jonathan  Bonner  to  the  defendant,  Henry  Garland. 

The  plaintiff  admitted  the  delivery  of  the  boy  Frank,  by  Walk- 
er, to  Bonner,  and  by  the  latter  to  Garland,  on  the  3d  of  March, 
1835,  and  that  he  had  been  in  possession  of  Frank  ever  since. 

The  Court  charged  the  Jury  on  the  Statute  of  Limitations,  diat 
Daniel  Walker  could  not  be  considered  the  executor  of  the  es- 
tate of  Milling,  until  he  had  given  bond  in  compliance  with  the 
provisions  of  the  will,  and  if  the  Jury  should  determine,  from  the 
testimony,  that  he  had  not  given  said  bond  before  he  sold  the  ne- 
gro, that  then  and  in  that  event  the  holding  of  Jonathan  Bon- 
ner and  Henry  Garland  was  not  adverse,  there  being  no  person 
in  being  entitled  to  sue ;  and  that  the  Statute  of  Limitations  could 
not  run  in  favor  of  said  purchasers,  unless  the  Jury  should  be  of 
opinion  that  four  years  had  elapsed,  from  the  grant  of  letters  of 
administration  to  Gary.  And  that  if  the  Jury  were  of  opinion, 
from  the  evidence,  that  Daniel  Walker  had  not  given  the  bond 
provided  for  by  the  will,  then  and  in  that  event,  if  the  Jury  should 
find  that  four  years  had  not  elapsed  from  the  appointment  of  Ga- 
ry, as  administrator  "  de  bonis  non  cum  testamento  aimexo^^  to  the 
commencement  of  said  action  of  trover,  that  then  the  Statute  of 
Limitations  had  not  run,  and  the  plaintiff  must  recover.  To  both 
of  which  said  instructions,  the  defendant,  by  counsel,  excepted, 
and  assigned  errors  thereon. 

PoE  &;  NiSBET,  for  plaintiff  in  error. 

An  executor,  unlike  an  administrator,  derives  all  his  power 
over  the  estate  from  the  will.  3  Bac.  Ab.  ExW  and  AdnCr^  E.  9 
Wendell,  302,  '3,  VaZenHne  vs.  Jackson.  2  HiU*s  K  Y.  JR.  181, 
Babeock  vs.  Booth. 

An  executor  may,  before  probate^  do  almost  every  thing  which 
he  can  do  afterwards.  3  Bac.  Ab.  Rx^r  and  AdnCr^  E.  Toller^ 
46.     1  Salk.  306.     1  Kellt^.  343. 
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And  he  may  sue  for  property  of  the  testator  in  his  own  name, 
which  has  been  taken  from  him  tortiously,  without  describing 
himself  as  executor,  4  HilPs  N,  Y,  R.  57.  Patchen  vs.  Wilson, 
9  Wend,  303.     For  this  is  an  act  beneficial  to  the  estate. 

And  he  may  sell  and  do  many  other  acts  before  probate.  1 
KeZiy,  343.  Harper^s  Const,  R.  6.  Bid,  116.  5  Cranch,  358, 
361. 

And  in  the  Supreme  Court  of  Appeals  of  Virginia,  and  that 
too,  under  an  express  Statute,  requiring  executors,  in  all  cafies,  to 
give  bond  and  security,  it  was  held  that  an  executor,  before  pro- 
bate, may  sue  to  prevent  the  Statute  of  Limitations  from  running, 
Monroe  vs.  James,  4  Munford^s  ^.199,  nnd  supra. 

And  if  before  pri^bate,  ^fortiori  before  giving  bond. 

2.  If  the  Court  should  doubt  whether  Walker  could  be  con- 
sidered afi  receiving  his  appointment  of  executor  from  the  will, 
we  then  refer  to  the  plaintiff  in  the  action,  Thomas  D.  Milling, 
who  was  expressly  named  executor,  at  the  age  of  16  years. 

Before  the  Statute  of  31st  Geo.  III.  an  executor  at  17,  might 
take  probate  and  maintain  an  action  as  executor.  ToUer,  443, 
445. 

This  Statute  of  Geo.  III.  not  being  of  force  in  Georgia,  the 
law  in  this  State  remains  as  it  was  before  the  enactment  of  that 
Statute.  And  as  it  appears  from  the  testimony,  that  Thomas  D. 
Milling  had  arrived  tit  the  age  of  17,  more  than  four  years  before 
the  institution  of  his  suit,  he  is  therefore  barred  by  the  Statute  of 
Limitations. 

But  the  Court  of  Ordinary  had  recognized  said  Walker  as  ex- 
ecutor, and  held  him  out  to  the  world  as  such ;  and  in  the  year 
1835,  {deven  years  before  the  institution  ^this  suit,)  the  said  Court 
received  from  said  Walker  a  bond  conditioned,  (among  other 
things,)  &r  the  fsit^ul  discharge  of  his  duty  as  executor  of  said  es- 
tate. 

And  by  the  doctrine  of  relation,  (even  though  (here  should  have 
been  no  bond  given  by  Walker,  before  he  sold  the  negro,)l:his  bond 
will  be  held  to  refer  back  to  that  period,  and  cure  the  omission, 
should  it  be  considered  in  that  li^,  and  either  perfect  the  title 
to  Bonner  and  Garland,  or  constitute  their  possession  as  adverse, 
4  Mun/ard,  196.  2  Johns.  R.  510.  3  Cowen,  76.  3  Fr.  Wnu. 
950. 

VOL,  VI.  49  .  . 
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Gibson  Sc  Carey,  for  defendant  in  error. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

• 

The  error  assigned  in  this  case  is  to  the  charge  of  the  Court  to 
the  Jury,  with  regard  to  the  Statute  of  Limitations,  relied  on  by 
the  defendant.  For  the  plaintiff  in  error,  who  was  the  defendant 
below,  it  is  insisted,  that  the  records  of  the  Court  of  Ordinaiy  of 
Upson  County,  show  conclusively,  that  Daniel  Walker,  after  his 
intermarriage  with  the  executrix  of  David  T.  Milling,  was  duly 
qualified  as  such  executor,  and  that  he  gave  bond  and  security, 
as  required  by  the  will  and  the  Act  of  22d  December,  1828,  the 
will  of  the  testator  not  having  effect  until  his  death,  which  oc- 
curred subsequent  to  the  passage  of  that  Act ;  and  also,  afl  it  ap- 
pears from  the  same  record,  that  Thomas  D.  Milling,  one  of  the 
executors  named  in  the  will,  was  qualified  on  the  9th  Febmaryf 
1846,  then  being,  as  the  record  recites,  twenty-one  years  o)d; 
that  he  must  have  been  seventeen  years  of  age  more  than  four 
years  anterior  to  the  commencement  of  the  present  suit,  and  could, 
as  such  executor,  have  instituted  an  action  for  the  recovery  of 
the  negro ;  that  the  estate  of  David  T.  Milling,  the  testator,  was 
represented,  either  by  Walker,  who  intermarried  withr  the  execu- 
trix, or  by  Thomas  D.  Milling,  more  than  four  years  before  the 
commencement  of  the  present  action.  For  the  defendant  in  er- 
ror, it  is  insisted  that,  by  the  terms  of  the  will,  and  the  provisions 
of  the  Act  of  1828,  which  operated  upon  the  will,  as  it  did  not  take 
effect  until  after  the  passage  of  that  Act,  the  letters  testamentary 
granted  to  the  widow  ai*d  executrix  of  the  testator,  abated,  and 
that  there  was  no  legal  representative  of  the  estate  of  David  T. 
Milling,  against  whom  the  Statute  of  Limitations  could  run,  until 
the  appointment  of  Cary,  as  administrator,  with  the  will  an- 
nexed ;  and  from  that  time  to  the  commencement  of  the  suit,  four 
years  had  not  elapsed.  In  Doe  ex  dem.  Conyers  v».  Kemumf  (1 
Kelly,  379,)  this  Court  held,  that  the  Statute  of  LimitaUons  did 
not  commence  to  run  until  administration  had  been  granted  on 
the  estate  of  the  intestate.  Doe  ex  dem.  Cqfer  vs.  Flanagan,  (1 
Kelly,  538,)  to  the  same  point. 

David  T.  Milling,  the  testator,  died,  and  his  widow  qualified  lis 
executrix,  subsequent  to  the  passage  of  the  Act  of  1828.     The 
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second  section  of  that  Act  declares,  **  If  any  widow  or  Jeme  sole^ 
after  obtaining  letters  testamentary  of  administration,  or  of  guar- 
dianship, shall  marry,  the  letters  so  granted  shall  abate,  during 
the  coverture  ;  but  the  husband  may  be  entitled  to  such  letters, 
upon  his  giving  bond  and  security,  and  taking  the  oath  required 
by  law ;  or  the  Court  of  Ordinary  may,  in  their  discretion,  grant 
the  same  to  any  other  person  entitled  thereto,  according  to  the 
laws  of  this  State."     Prince,  252. 

When  Walker  intermarried  with  the  widow  and  executrix  of 
the  testator,  her  letters  testamentary  abated ;  and  to  constitute 
Walker  the  representative  of  the  testator's  estate,  it  was  necessary 
for  him  to  give  bond  and  security,  and  take  the  oath  required  by 
law  to  execute  the  will.  Did  Walker  ever  take  the  oath,  as  re- 
quired by  law,  and  give  bond  and  security  ]  The  argument  for  the 
plaintiff  in  error  is,  that  the  records  from  the  Court  of  Ordinary 
afford  conclusive  evidence  that  he  did,  and  that  he  was  recog- 
nized and  treated  as  executor  by  that  Court.  Whether  he  did 
qualify  and  give  bond  and  security,  were  questions  ofjact  for  the 
consideration  of  the  Jury,  and  we  think,  were  very  properly  sub- 
mitted by  the  Court  to  them. 

[1.]  Although  the  records  do  show  very  Btrong  presumptive  ev- 
idenpp  that  Walker  was  the  executor,  and  was  recognized  as  such 
by  the  Court  of  Ordinary  of  Upson  County,  and  if  we  had  been 
the  Jury  instructed  to  find  the  facts,  we  might  have  been  of  the' 
opinion  that  bond  and  security  had  been  given,  which  had  been 
lost  or  mislaid ;  and  if  the  Jury  in  this  case,  under  the  charge  of 
the  Court,  had  found  by  their  verdict,  that  Walker  had  been  duly 
qualified  as  executor,  and  given  bond  and  security,  we  should 
have  been  entirely  satisfied  with  their  verdict,  and  felt  no  inclina- 
tion to  disturb  it,  as  being  against  evidence  ;  but  it  was  the  ex- 
clusive province  of  the  Jury  to  find  the  truth  of  the  facts  submit- 
ted tQ  them  by  the  Court,  according  to  their  judgment  and  view 
of  the  evidence ;  and  having  so  found,  we  will  not  disturb  their 
verdict,  although  we  might  have  been  equally  as  well  satisfied 
with  it,  had  they  found  in  favor  of  the  defendant  in  the  Court  be- 
low. The  Court  violated  no  principle  of  law,  in  submitting  the 
JacU  to  the  consideration  of  the  Jury. 

[2.]  Did  the  Statute  run  against  Thomas  D.  Milling,  on  his  arri- 
val at  the  age  of  seventeen  years,  and  before  his  qualification  as  ex- 
ecutor 7    The  argument  for  the  plain  tiff  in  error  is,  that  it  did,  be- 
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cause  he  could  have  instituted  suit  before  probate  of  the  will.  It 
is  true  that  an  executor  can  do  many  things  before  probate  of  the 
will  by  the  Common  Law,  for  the  benefit  of  the  estate.  He  may 
commence  actions  in  right  of  the  testator,  but  he  cannot  dedaret 
before  probate  of  the  will,  for  the  reason  to  enable  him  to  assert 
his  claim,  in  right  of  his  testator,  in  a  Court  of  Justice,  he  must 
produce  a  certified  copy  of  the  will,  under  the  seal  of  the  Probate 
Court,  or  the  letters  testamentary.     ToUer's  E^rSt  46. 

Under  our  practice,  an  executor  might,  we  think,  institute  an 
action  before  probate  of  the  will,  for  the  protection  of  the  estate, 
provided  the  will  is  admitted  to  probate,  by  the  first  term  of  the 
Court  to  which  the  suit  is  brought,  so  as  to  enable  him  to  make 
prqfert  of  his  letters  testamentary,  at  that  Court ;  and  when  pro- 
fert  thereof  shall  be  so  made,  such  letters  testamentary  will  have 
relation  back  to  the  time  of  suing  out  the  writ.  TcUer^  47.  Bat 
while  we  admit  an  executor  may  institute  a  suit  for  the  protection 
of  the  estate  of  his  testator,  we  are  not  willing  to  hold  that  he 
must  do  so,  or  his  right  of  action  be  barred  by  the  Statute  of  Lim- 
itations until  probate  of  the  will,  and  the  qualification  of  the  exec- 
utor. 

By  the  5th  section  of  the  Act  of  1792,  every  executor  or  ad- 
ministrator, with  the  will  annexed,  at  the  time  of  proving  the 
will  or  granting  administration,  shall  take  an  oath  to  well  and  tru- 
ly execute  the  same.  Prince,  227.  In  our  judgment,  the  safest 
and  best  rule  to  adopt  and  establish,  in  relation  to  the  time  when 
the  estate  of  the  testiator  shall  be  considered  as  represented,  so  as 
to  allow  the  Sta:tute  of  Limitations  to  commence  running  against 
it,  is  from  the  time  of  the  probate  of  the  will  «nd  the  qmaUfioaium 
of  the  executor  or  administrator.  When  the  executor  qualifies 
to  execute  the  will,  it  is  an  acceptance  of  the  trust  devolved  upon 
him  by  the  testator,  and  he  is  then  clothed  with  official  authority 
to  represent  the  same,  and  the  Statute  will  commence  to  mn, 
from  the  time  of  such  qua]ifica;tion. 

Let  the  judgment  <€  the  Court  below  be  affirmed. 
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No.  45. — Robert  Duke,  administrator,  &c.  plaintiff  in  error,  V9, 

Wm.  W.  Trippe,  defendant  in  error. 

[1.]  Writ  of  error  dismissed — 

1st.  Because  notice  of  the  signing  and  certifying  of  the  bill  of  exceptions 
was  not  filed  in  the  Clerk's  office  of  the  Court  below. 

2d.  Because  the  Clerk  of  the  Court  below  did  not  certify  and  send  up 
to  the  SupremeCourt,  a  transcript  of  the  record  and  the  bill  of  exceptions, 
within  the  time  prescribed  by  law  and  by  the  3l8t  Rule  of  the  Court. 
[2.]  A  construction  given  to  the  6th  section  of  the  law  organizing  the  Sa* 
preme  Court. 

Motion  to  dismiss  the  writ  of  error. 

Hall  for  the  motion. 

McDonald,  contra. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  parties  joined  issue  in  this  case,  with  a  protestation  on  the 
part  of  the  defendant  in  error,  and  he  moved  to  dismiss  the  writ 
upon  several  grounds. 

[1.]  The  writ  was  dismissed— 

1.  Because  notice  of  the  signing  of  the  bill  of  exceptions  was 
not  filed  in  the  Clerk's  office  of  the  Court  below. 

2.  Because  the  Clerk  of  the  Court  below  did  not  certify  and 
send  up  to  this  Court,  a  transcript  of  the  record  and  the  bill  of 
exceptions,  within  the  time  prescribed  by  law  and  by  the  31st  Rule 
of  this  Court. 

Both  of  these  questions  have  been  before  this  Court  more  than 
once,  and  we  had  hoped  were  known  to  the  bar  as  no  longer 
open.  Having  been  aitked  by  the  counsel  for  the  plaintiff  in  er^ 
ror,  to  reconsider  our  previous  ruling  of  them,  upon  argument 
ha4»  'we  find  no  reason  to  vary  from  what  hos  been  the  practice 
of  this  Court  heretofore*  That  there  may  be  no  controversy 
about  these  points  in  the  future,  and  from  respect  to  the  counsel 
for  the  plaintiff  in  error,  we  now  record  the  reasons  upon  which 
these  questions  are  settled.  The  Statute  organizing  the  Supreme 
Court  detennines  them.    The  language  of  the  Act  is  too  plain  to 
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admit  of  two  constructions.  It  is  as  follows :  "  When  such  bill 
of  exceptions  shall  have  been  signed  and  certified  by  the  Judge 
of  the  Superior  Court,  and  such  bond,  with  security,  shall  have 
been  given,  or  recognizance  with  security  entered  into,  and  cost 
paid,  notice  of  the  signing  of  such  bill  of  exceptions  shall  be  gi- 
ven, if  in  a  criminal  cause,  to  the  Attorney  or  Solicitor  General, 
and  in  civil  causes  in  Law  or  Equity,  to  the  adverse  party  or  his 
counsel,  within  ten  days  after  the  same  shall  have  been  done,  and 
shall  be  JUed  in  the  Clerk* s  office  where  such  bond  or  recognizance 
Jios  been  given,  immediately  thereafter^  and  a  copy  of  such  notice 
being  served  by  a  Sheriff,  Constable  or  Attorney  of  the  Superior 
Court,  and  filed  in  the  Clerk's  office,  with  the  bill  of  exceptions, 
it  shall  be  the  duty  of  the  Clerk  of  the  Superior  Court  below,  to 
certify  and  send  up  to  the  Supreme  Court,  a  complete  transcript 
of  the  entire  reqord  of  the  cause  below,  duly  certified  under  his 
hand  and  seal  of  office,  and  also  the  bill  of  exceptions,  within  ten 
days  after  he  shall  have  received  the  original  notice  with  the  return 
of  service  thereon."  Act  of  December,  1845,  5th  sect  1  Kelly,  1, 
An  analysis  of  this  clause  will  show  the  following  results:  It  re- 
quires that  notice  of  the  signing  of  the  bill  of  exceptions  shall  be 
given  to  the  Attorney  or  Solicitor  General  in  criminal  causes,  and 
in  civil  causes  at  Law  or  in  Equity  to  the  adverse  party  or  his 
counsel,  within  ten  days  after  the  same  shall  have  been  done,  that 
is,  after  the  bill  shall  have  been  signed.  It  also  requires  that  suck 
notice  shall  belled  in  the  Clerk's  office  below  where  the  recognizoMX 
or  bond  has  been  given.  The  Statute  contemplates  written  notice, 
for  none  other  could  be  filed  in  office.  And  by  enacting  that  it 
shall  be  filed,  it  unquestionably  meant  that  the  written  notice 
should  constitute  an  original  part  or  parcel  of  the  record,  and 
should  be  transmitted  with  the  transcript  to  the  Court  above. 
Whether  with  reason  or  without  reason,  the  notice  is  required  to 
be  filed.  This  is  yet  more  manifest  from  the  fact,  that  the  Clerk 
is  required  to  certify  and  send  up  the  transcript  and  bill,  within 
ten  days  after  he  shall  have  received  the  original  notice,  with  the 
return  of  service  thereon.  The  working  of  this  part  of  the  Act  is 
not  difficult  of  comprehension.  The  business  of  the  plaintiff  in 
error  is,  within  ten  days  from  the  signing  of  his  bill,  to  make  out 
a  notice  to  the  adverse  party,  and  to  serve  him  with  a  copy,  by  his 
attorney,  the  Sheriff  or  Constable,  and  to  enter  such  service,  and 
its  date,  on  the  original,  and  hand  it  to  the  Clerk,  to  remain  of  file 
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in  bis  office.  When  that  is  done,  and  not  before,  the  Clerk  be- 
comes bound  to  transmit  the  record  and  bill  within  ten  days.  In 
relation  to  the  service  of  the  notice,  we  have  held  that  an  acknow- 
ledgement of  service  or  waiver  will  be  a  compliance,  because  to 
be  served  is  a  personal  privilege.  But  such  waiver  or  acknow- 
ledgment has  never  been  held  to  dispense  with  the  filing  of  the 
notice.  It  is  made,  I  repeat,  by  law,  a  part  of  the  record,  an  in- 
dispensable part  of  the  pleadings  in  the  case.  It  might,  indeed, 
be  a  serious  question,  whether  to  a  process  of  mamlamtu,  or  to  an 
action  on  his  bond  for  default  in  the  duties  prescribed  by  this  Act, 
it  would  not  be  a  sufficient  reply  for  the  Clerk,  that  this  notice 
was  not  filed.  I  express  no  opinion,  however,  on  that  point. 
The  single  point  just  now  is,  whether  the  filing  of  the  notice  is 
necessary.  The  law  is  so  written,  and  we  hold  it  obligatory  up- 
on us. 

The  other  ground  upon  which  this  writ  was  dismissed  is,  that 
the  Clerk  did  not  certify  and  send  up  the  record  and  the  bill  with- 
in the  time  prescribed  by  law.  The  fifth  section  of  tJie  Act  of 
1845,  requires  the  Clerk  to  send  up,  duly  certified  under  his  hand 
and  seal,  the  record  and  the  bill  of  exceptions,  "  within  ten  days 
after  he  shall  have  received  the  original  notice  with  the  return  of 
service  thereon."  The  date  of  the  Clerk's  certificate,  in  this  case, 
is  not  within  the  time.  The  mandate  of  the  law  is  very  explicit. 
It  prescribes  a  specific  duty.  It  defines  the  time  within  which  he 
shall  certify  and  send  up  the  record  and  bill.  After  that  time  he 
cannot  legally  certify  and  send  them  up.  The  Clerk's  certificate 
must  show  the  time  when  the  official  transmission  is  made.  His 
certificate  is  the  official  transmission.  The  manual  tradition  may 
be  made  at  any  time  before  the  term.  If  his  certificate  is  without 
date,  or  if  it  shows  a  date  (as  here)  beyond  the  ten  days,  it  is  ir- 
regular. The  Clerk  has  no  discretion  about  it,  nor  have  we.  De- 
claratory of  the  Act,  and  in  accordance  with  it,  is  the  31st  Rule 
of  this  Court.  In  reply  to  these  views,  it  is  not  contended  but 
that  the  law  is  written  as  I  have  stated  it  to  be,  but  it  is  insisted 
that  this  Court  ought  so  to  accommodate  the  law  upon  these 
points  to  its  practice,  as  to  prevent  the  dismissal  of  causes  for 
clerical  defaults — to  put  such  a  construction  upon  the  law  as  will 
exclude  no  party  from  a  hearing  before  it.  The  enormous  injus- 
tice of  turning  a  party  away  unheard  from  our  door,  has  again 
and  again  been  presented  as  argument  to  relax  the  law.    We 


320  SUPREME  COURT  OP  GEORGIA. 

Duke  vs.  Tripj»e. 

Bhall  listen  to  no  such  appeals.  Our  sympathies  are  not  the  ralefl 
of  our  judicial  action.  It  is  our  duty  and  it  is  our  pride  to  abide 
the  law.  If  it  is  wrong,  let  the  Legislature  amend  it.  That  is 
their  preroc^ative— it  belongs  not  to  us.  We  repudiate  judicial 
legislation.  We  shall  endeavor,  whilst  we  sit  here,  to  avoid  the 
errors  into  which  the  Judiciary  in  England  and  elsewhere  has 
fallen,  of  engrailing  upon  important  yet  simple  Statutes,  a  vast 
body  of  unwritten  law,  to  the  delay  of  justice,  the  multiplication 
of  suits,  and  sometimes  to  the  confounding  of  lawyers  and  Judg- 
es. Our  organic  law  is  simple,  our  rules  of  practice  are  few,  and 
we  shall  try  to  keep  them  so.  The  requirements  of  the  Act  and 
of  the  rules  are  easy  of  compliance.  A  little  attention  to  the 
details  of  our  practice,  will  ensure  a  hearing  before  this  Court; 
when  it  is  denied,  it  is  the  fault  of  those  whose  duty  it  is  to  see 
to  it  that  the  law  is  complied  with.  We  shall  endeavor  to  do  our 
duty,  and  we  shall  also  endeavor  to  see  to  it  that  the  law  is  com- 
plied with  by  all  those  who  have  duties  to  perform  under  it.  The 
chief  excellency  of  the  Supreme  Court  organization,  consists  in 
its  insuring  certain  and  early  hearings,  and  in  the  simplicity  of  its 
machinery.  That  the  administration  of  justice  here  should  he 
certain  and  speedy,  and  attended  with  little  complexity  in  plead- 
ing, and  small  cost  to  parties,  were  objects  anxiously  desired  and 
carefully  provided  for  by  the  Legislature.  It  has  been  our  good 
fortune  thus  far,  to  have  obeyed  the  great  mandate  of  the  Consti- 
tution,  to  try  every  cause  at  the  first  term,  unless  it  is  continued 
for  Providential  cause.  No  class  of  men  know,  with  a  juster  ap- 
preciation of  its  value,  than  do  the  learned  members  of  the  legal 
profession,  the  importance  of  the  idea  o^  fixed  general  rvlet. 
Rules  to  be  useful  must  be  general  and  they  must  be  permanent. 
They  cannot  be  relaxed  to  avoid  hard  cases.  A  fluctuating  rule 
of  law  or  of  practice  would  injure  ten,  where  a  strict  enforce- 
ment of  a  steadfast  rule  would  injure  one.  When  known  to  be 
invariable,  all  parties  will  conform,  and  when  known  to  be  fluctu- 
ating, many  will  take  the  chances  of  escape  from  the  consequen- 
ces of  carelessness  or  neglect.  The  vigilant  party  is  the  losing 
party  under  laws  or  a  practice  which  is  unsteady.  Rules  have  bo 
prescription  unless  uniform.  The  citizen  knows  not  how  to  re- 
gulate his  conduct,  nor  the  lawyer  his  pleadings  or  his  covm$el» 
unless  the  Courts  will  abstain  from  springing  upon  them  new 
rules  pt  new  laws  under  the  guise  of  construction. 
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[2.]  It  is  also  iiuisted,  that  errors  in  the  pleadings,  growing  out 
t>f  the  acts  of  the  Clerk,  for  example,  the  very  defect  protested 
against  in  this  case,  to  wit :  a  failure  to  certify  and  send  up  the 
record  and  bill  within  time,  are  subject  to  correction  under  the 
6th  section  of  the  Act.  Let  us  examine  it  fbr  a  moment.  It  pro- 
Tides,  that  if  any  Judge  of  the  Superior  Court  shall  refuse  to  cer- 
tify a  bill  of  exceptions,  when  properly  tendered,  or  if  any  Clerk 
thaUfaU  or  refuse  to  tend  up  a  transcript  of  the  whole  record  in  any 
cause,  according  to  the  provisions  of  this  Act,  or  he  or  any  Sheriff 
shall  refuse  or  neglect  to  perform  any  duties  imposed  upon  him 
by  this  Act,,  the  Supreme  Court,  while  in  session  in  any  district  in 
this  State,  may  issue  a  writ  of  mandamus  to  such  officer,  and  en- 
force obedience  thereto  by  attachment ;  and  in  all  such  cases  the 
party  applying  for  such  writ  shall  not  lose  his  remedy,  but  may 
proceed  as  if  the  time  limited  in  the  Act  had  not  expired.  1  Kel^ 
ly,  8.  It  was  obviously  necessary  that  this  Court  should  be  cloth- 
ed with  power  to  compel  the  Judges  of  the  Circuit  Courts,  and 
the  Clerks  and  Sheriffs,  to  do  what  the  law  requires  them  to  do. 
Accordingly,  the  Legislature  has  made  them  amenable  to  it  by 
mandamus  and  attachment.  But  in  what  cases  are  they  so  amen- 
able ?  Only  when  they  refuse,  or  for  any  cause  fail  to  act.  If 
they  act  at  all,  however  erroneously,  they  are  not,  according  to 
our  construction  of  the  sixth  section,  liable  to  the  process  of  roan- 
damus«  The  law  contemplates  contumacy,  resistance  to  the  law 
and  the  authority  of  this  Court.  And  if,  in  point  of  ^etct,  there 
is  no  contumacy,  yet  where  there  is  no  action,  we  will  presume 
contumacy.  If,  for  example,  from  absolute  physical  inability  to 
transcribe  and  send  up  the  record,  growing  out  of  the  amount 
and  pressure  of  business,  (a  case  that  has  occurred,)  the  record 
is  not  sent  up  and  no  attempt  made  to  send  it  up,  we  will  grant  a 
mandamus.  The  law  does  not  recognize  any  such  inability — ^the 
law  declares  his  duty,  and  he  must  do  it.  He  must  do  his  duty — 
he  must  send  up  the  entire  record,  according  to  the  provisions  of 
this  Act,  The  latter  clause,  it  is  said,  is  a  key  to  this  whole  sec- 
tion, and  it  is  insisted,  that  if  he  does  send  up  a  record,  but  sends 
up  an  imperfect  one,  or  sends  it  up  after  the  time  limited,  he  does 
not  do  his  duty  according  to  the  provisions  of  the  Act,  and  that 
in  such  case  the  plaintiff  in  error  shall  not  lose  his  remedy ;  but 
that  the  case  may  be  delayed  until,  by  writ  of  mandamus,  the  de- 
fective return  may  be  corrected.  So  &r  as  an  imperfect  record 
VOL.  n,        41 
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is  concerned,  our  rules  provide  for  its  correction  by  certiorarL 
18^^  Rule  of  Cowt.  It  is  true,  that  the  Clerk  is  required  to  send 
up  the  record  according  to  the  provisions  of  the  Act ;  still  he  is 
liable  to  mandamus  only  when  he  is  contumacious  in  relation  to 
any  duty  required  by  the  proviiiatu  of  the  Act.  This  proviston 
does  not  relate  to  the  manner  of  doing  his  duty,  but  extends  bis 
liability  to  all  duties  devolved  upon  him  by  the  Act.  To  be 
more  definite,  he  is  required,  by  the  provisions  of  the  Act,  to 
send  up  the  entire  record,  under  his  hand  and  seal,  with  the  bill 
of  exceptions,  and  he  is.  required  to  do  this  within  a  limited  time; 
now,  if  in  relation  to  any  one  of  these  requirements,  )m  is  contu- 
macious, he  is  liable  to  the  writ  of  mandamus.  This  is  unques- 
tionably the  meaning  of  this  section,  and  this  meaning  is  manifest 
from  several  considerations.  If  there  is  imperfection  in  the  xnon- 
ner  of  sending  up  the  record,  when  it  is  attempted,  this  Comrt 
cannot  infer  contumacy  or  resistance  to  the  law,  and  such  imper* 
fections,  derelictions  or  omissions,  must  be  put  upon  the  footing 
of  errors  in  the  pleadings.  Now,  suppose  that  it  were  true,  that 
the  Legislature  had  directed  that  these  things  might  be  amended 
by  the  writ  of  mandamus,  what  a  curious  thing  would  not  that  bo  * 
in  the  science  of  jurisprudence  I  It  would  be  something  new  un« 
der  the  sun — something  grotesquely  unique.  The  ten  tbousand 
errors  to  which  pleadings  are  heir,  corrected  by  mandamus  I 
Throughout  all  the  range  of  jurisprudence,  pleadings  .are  aa 
much  subject  to  law  as  rights.  Remedies,  the  manner  of  assert- 
ing rights,  are  subject  to  rule,  or  to  law.  It  is  a  thing  universally 
conceded,  that  parties  must  seek  these  remedies  according  to 
law — the  regularity  of  the  pleadings  is  to  be  tested  bj  general 
rules—by  them  they  stand  or  fall,  and  if  a  record  comes  to  us  il- 
legally certified,  the  case  falls  by  the  mandate  of  the  law.  Is  there 
any  novelty,  any  thing  strange,  in  this?  All  over  the  civilized 
world,  parties  are  turned  out  of  Court  because  of  errors  of  this 
kind.  The  requirements  of  the  law,  as  to  the  manner  of  briagiog^ 
cases  into  this,  into  all.  Courts,  protect  the  rights  of  both  parties. 
But  again,  if  this  construction  be  allowed-^if  all  such  defects  are 
amendable  by  mandamus — the  result  would  be  interminable  de- 
lays and  remediless  confusion.  There  might  be  a  defect  in  every 
case — many  defects  in  each  case.  A  writ  in  each  instance  of  ir» 
regularity,  a  return,  an  issue,  a  judgment,  and  then,  perhaps,  an 
attachment  to  enforce  it.    This  Court  would  stagger  and  faU  and 
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sink  under  such  pressure.  It  would  incur,  and  it  would  deserve,  a 
forfeiture  of  public  confidence.  But  the  most  conclusive  ar^qi- 
ment  against  tl^is  constructioui  is  this :  such  a  construction  would 
make  the  law  repugnant  to  the  Constitution.  Such  a  cott« 
struction  could  not  be  enforced  without  delaying  the  trial  of  cau- 
«e9  beyond  the  first  term.  Such  defects  as  I  am  considering, 
cannot  be  brought  regularly  to  the  knowledge  of  this  Court  until 
the  term  to  which  the  case  is  returnable;  and  in  the  nature  of  the 
case,  a  mandamus  could  not  then  issue  and  be  determined  with- 
out delaying  the  case  at  least  one  term.  Now,  the  Constitution 
requires  the  Supreme  Court,  '*  at  each  session  in  each  district,  to 
dispose  of  and  finally  determine  each  and  every  case  on  the  dock- 
et of  such  Court,  at  the  first  term  after  such  writ  of  eiTor 
brought;  and  in  case  the  plaintifi"  in  error  in  any  such  case,  shall 
not  be  prepared  at  such  first  term  of  such  Court  afler  error 
broaghtf  to  prosecute  the  same,  unless  precluded  by  some  Provi- 
dential cause  from  -such  prosecution,  it  shall  be  stricken  from  the 
docket,  and  the  judgment  below  shall  stand  affirmed."  Prince, 
909.  Our  construction  of  the  6th  section  is  in  conformity  with 
'  the  Constitution,  and  bo^  the  law  and  the  Constitution  may  stand 
under  it ;  the  other  construction  is  in  conflict  with  it,  and  if  it 
were  the  true  one,  we  should  be  compelled  to  force  the  law  to 
yield  to  the  Constitution.  Nor  is  a  dismissed  party  remediless, 
for  the  officers  and  their  sureties  are  liable  to  them. 

To  carry  into  effect  the  6th  section  of  the  Act,  as  we  under- 
stand it,  our  32d  Rule  was  adopted.  This  rule  neither  enlarges 
nor  restricts  the  6th  section  of  the  law.  It  prescribes  the  man- 
ner in  which  the  privileges  of  that  section  may  be  enjoyed.  It. 
makes  no  new  law*— it  repeals  no  existing  law.  That  rule,  and 
all  our  rules,  are  the  law  of  this  Court,  as  all  rules  adopted  by 
Courts  of  Justice  are,  when  not  in  conflict  with,  and  which  add 
nothing  to,  the  laws  of  the  land.  Parties  are  bound  by  them.  It  is 
incident  to  every  Court  of  record,  to  adopt  rules  of  practice 
which  do  not  contravene  the  laws  of  the  land.  1  Peters,  604.  3 
Bmn.  277.  4  Yeates,  361.  3  S.i^R.  263.  3  Binn.  417.  8  S. 
i^R.  336.  2  Mu.  98.  However,  our  organic  law  expressly  em- 
|x>wers  this  Court  to  establish  rules  of  practice.     1  KeUy,  10. 

Let  die  writ  be  dismissed. 
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No.  46. — ^William  E.  Potts  and  others,  caveators,  plaintiffs  in 
error,  vi.  Alonzo  P.  House,  executor,  defendant. 

[1.]  On  appeal  from  an  order  of  the  Comt  of  Ordinary,  establishing  a  will, 
the  harden  of  proof,  as  to  the  capacity  of  the  testator,  rests  npon  the  party 
claiming  under  the  will,  and  the  propounder  must  go  forward  on  the 
trial,  and  is  entitled  to  open  and  close  the  argument. 

[2.]  The  opinions  of  physicians,  in  relation  to  the  sanity  of  the  testator,  are 
admissible,  whether  founded  on  thes3rmptom8  and  circumstances,  as  coming 
within  their  own  observation,  or  as  testified  to  by  others. 

[3.]  The  opinions  of  the  subscribing  witnesses  to  a  will,  as  to  the  sanity  of  the 
testator,  are  admissible,  without  stating  the  facts  upon  which  they  are  found- 
ed. 

[  4.  ]  The  «Mrv  opinions  of  witnesses,  other  than  physicians  and  the  attesting  wit- 
nesses, are  not  admissible,  unless  accompanied  with  the  (acts  on  whit^  they 
are  founded ;  but  having  stated  the  appearance,  conduct,  conversation  or 
other  particular  facts,  from  which  the  state  of  the  testator's  mind  may  he  in- 
ferred, they  are  at  liberty  to  express  their  belief  or  opinion,  as  the  result  of 
those  facts. 

[5.]  The  Court,  in  its  charge  to  the  Jury,  should  never  assume  that  certain 
facts  are  or  are  not  proven ;  and  should  the  Court  feel  it  to  be  its  duty  to  in- 
timate its  opinion,  that  there  is  or  is  not  sufficient  evidence  to  establish  a 
certain  matter,  it  should  at  the  same  time  instruct  the  Jury  to  consider  the 
evidence,  and  to  decide  as  they  shall  find  the  truth  to  be. 

[6.]  If  a  negro  interpreter,  incapable  by  law  of  being  sworn,  is  the  only  chan- 
nel of  communication  between  the  testator  and  scrivener  who  writes  the 
will,  and  th«re  is  no  other  evidence  of  the  testator's  knowledge  of  its  con- 
tents, or  his  assent  thereto,  than  that  which  is  derived  through  this  medium, 
the  will  cannot  be  executed. 

[7 .  ]  But  if  the  will  be  written  in  the  presence  of  the  testator,  and  in  a  language 
which  he  understands,  and  it  is  read  over  to  him,  and  his  dictation  and  a{K 
proval  of  the  instrument  are  interpreted  by  a  negro  in  his  hearing,  and  in  the 
hearing  of  others  interested  in  its  contents,  and  he  signifies  no  dissent  there> 
to,  by  signs  or  otherwise,  but  on  the  contrary,  is  understood  to  express  him- 
self satisfied,  the  will  may  be  established— especially  if  it  appears  to  have 
been  made  in  conformity  to  the  previously  declared  intentions  of  the  tes- 
tator, as  to  the  disposition  of  his  property 

[8.]  While,  as  a  general  proposition,  it  is  true  that  ij^Eniuriwetestimony  shouU 
outweigh  that  which  is  negaUve,  yet  this  rule  of  evidence  does  not  apply 
where  some  of  the  witnesses  swear  that  the  testator  could  measure  com,  caL 
culate  interest  and  attend  to  his  ordinary  business,  and  others  that  he  could 
not.    The  testimony,  in  both  cases,  is  of  the  same  character. 

[9.]  It  is  error  in  the  Court  to  discredit  the  testimony  of  rdatioet  as  sach,  re- 
lationship being  a  cixcnmstance  only,  firom  which  the  Joiy  maj 
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[  10.]  It  is  error  in  the  Court,  in  its  charge  to  the  Jury,  to  intimate  doubts  as  to 
the  competency  of  legal  testimony,  which  has  been  submitted  to  them  on  the 
trial,  it  being  calculated  to  weaken  its  force  in  their  estimation. 

[11.]  yeiitier  eecentritily  nor  imbeeility  of  mind,  nor  extreme  old  age,  nor  being 
deaf  KuA  dumb,  whether  from  birth,  or  the  calamity  be  superinduced,  nor 
iMeapaeUy  to  makt  amiraett  for  the  purchase  and  sale  of  property,  are  snffi* 
cienl  to  invalidate  a  will. 

[12.]  The  words  "nimeompoM"  of  unsound  mind,  are  legal  terms,  and  import 
a  total  deprivation  of  understanding.  If  a  testator  bo  non  eampo»f  his  will  ia 
a  nullity,  however  just  and  prudent  its  provisions. 

[13.]  If  the  testator  be  partially  deranged,  either  as  to  the  legatee  or  subject- 
matter  of  his  will,  he  will  be  considered  as  wanting  sound  and  disposing 
mind  and  memory,  as  it  respects  ikit  particular  tcill,  however  unimpeachable 
his  character  and  capacity  in  other  respects. 

[14.]  If  the  testator  has  capacity  to  recollect,  discern  and  feel  the  relations, 
eonnections  and  obligations  of  family  and  kindred,  his  will  shall  stand,  how- 
ever capricious  or  unreasonable  its  provisions. 

[15.]  Influence  in  procuring  a  will  to  be  made,  to  be  undue,  must  amount  to 
moral  coercion ;  it  must  destroy  the  free  agency  of  the  testator  and  constrain 
him  to  do  what  is  against  his  will,  but  what  he  is  unable  to  refuse ;  and  it  is 
immaterial  whether  this  undue  influence  be  exercised  by  a  negro  or  a  free 
white  person. 

[16.]  A  verdict  manifestly  in  accordance  with  the  weight  of  the  evidence  and 
the  justice  of  the  case,  will  not  be  disturbed  on  account  of  the  misdirection 
of  the  Judge;  bat  where  material  testimony  has  been  excluded,  erroneous 
instructions  given  by  the  Court  to  the  Jury,  and  the  proof  misstated  in  sum- 
ming up  the  evidence,  the  verdict  will  be  set  aside  and  a  new  trial  granted. 

Caveat  on  appeal,  in  Troup  Superior  Court  "J^ed  before 
Judge  Hill,  November  Term,  1848. 

The  issue  in  this  case  arose  upon  a  caveat  to  the  will  of  James 
Potts,  senior,  propounded  for  record.  The  grounds  of  caveat  re- 
lied on  were— 1st.  Incapacity  to  make  a  will.  2d.  Undue  influ- 
ence exerted  over  him  by  a  negro  woman  Charity.  3d.  That  at 
the  time  of  making  the  will,  he  was  unable  to  articulate  any  sen- 
tence so  distinctly  as  to  be  understood  by  the  person  who  wrote 
said  writing,  and  that  said  negro  woman,  Charity,  pretended  to 
interpret  for  him,  and  directed  the  items  of  said  paper  purporting 
to  be  a  will. 

On  the  trial  of  the  cause  on  appeal,  in  the  Superior  Court  of 
Troup  County,  November  Term,  1848,  the  Court  ruled  that  the 
propounder  in  the  will,  was  the  plaintiff  in  the  cause ;  to  which 
rulii^,  eounsel  for  caveators  excepted. 
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The  paper  propounded,  was  Mritnessed  by  John  R.  Anderson, 
Blount  C.  Ferrell  and  Thomas  T.  House.  By  the  first  item  the 
negro  Charity  and  her  two  children  were  bequeathed  to  the  pro- 
pounder,  Alonzo  P.  House ;  and  by  the  second  item,  Lucy,  the 
mother  of  Charity,  was  manumitted  or  set  free,  as  far  as  the  laws 
of  the  State  would  permit.  The  other  clauses  of  the  will  disposed 
of  the  balance  of  the  testator's  property,  among  his  children  and 
grand-dhildren. 

Ferr^,  the  subscribing  witness,  testified,  among  other  things, 
that  he  wrote  the  will,  and  that  he  could  not  understand  the  tes- 
tator distinctly,  and  relied  entirely  on  the  interpretation  of  the 
negro  woman  Charity  and  James  Potts,  jr.  who  alternately  inter- 
preted for  him.  After  it  was  written,  he  xfidd^JLox^Ji  to  thn  .tcs* 
^ator*  and  heassente^.  to  it 

Anderson,  another  witness,  agreed  with  Ferrell,  as  to  the  in- 
^distinctness  of  thearticulailaon  of  the  testator. 

House,  the  remaining  witness  to  the  will,  testified  that  his  artic- 
ulation was  plain  enough  to  be  understood.  All  of  the  wit> 
nesses  to  the  will  agreed,  us  to  the  capacity  of  the  testator,  to 
make  a  will. 

The  counsel  for  caveators,  offered  in  evidence  the  testimony  of 
several  witnesses,  taken  by  commission,  to  prove  the  nnsoimd- 
ness  of  the  mind  of  the  aDeged  testator ;  to  which  counsel  for  pro- 
pounders  objected,  on  the  ground  that  they  were  not  experts, 
snd  that  none  but  experts,  or  the  witnesses  to  the  will,  could  tesd- 
iy  as  to  the  character  and  soundness  of  deceased's  mind,  and  his 
capacity  to  make  a  will  and  attend  to  the  ordinary  afiairs  of  life. 

The  Court  sustained  the  objection,  and  counsel  for  caveatoiB  ex- 
cepted. 

The  caveators  ofieied  iu  evidence  the  testimony  dfa  phymcian 
of  the  Botanic  practice,  and  also,  Wm.  Dougherty,  Esq.  an  attor- 
ney of  considerable  and  long  practice,  to  the  same  point,  which 
was  excluded  by  the  Court,  on  the  same  ground,  and  coaniel  for 
caveators  excepted. 

The  Court  also  ruled  out  the  testimony  of  snndry  witnesses,  to 
prove  that  the  negroes  of  deceased,  and  especially  Lucy  and  Char- 
ity, had,  for  many  years,  exercised  influence  over  him.  To 
w^ich  ruling  caveators  excepted. 

The  Court  charged  the  Jury,  ^  likat  to  make  a  will  validly  three 
&cts  must  appear— 
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Ist  That  the  instminent  proponnded,  contained  really  the 
wishes  and  acts  of  the  testator. 

2dL  That  he  had  capacity  to  make  a  will ;  8nd» 

3d.  That  he  did  it  freely  and  voluntarily. 

The  law  and  practice  of  the  Courts  have  laid  down  the  oath» 
or  affidavits  to  he  taken  by  the  witnesses  to  a  will,  to  ascertain 
die  existence  of  these  fbcts.  In  this  case,  these  affidavits  have 
been  taken  by  the  witnesses  showing  these  facts,  and  which  must 
always  be  done  before  the  paper  can  be  declared  the  last  will  anci 
tekament  of  the  deceased,  and  admitted  to  record  as  such.  It  ia 
contended,  on  the  part  of  the  caveators  here,  that  it  has  not  been 
shown  that  the  paper  writing  propounded  in  this  case,  is  the  dic- 
tation of  James  Potts,  senior,  the  testator,  but  that  so  far  as  ap* 
pears,  it  is  the  dictation  of  a  negro  woman  named  Charity,  and  of 
others  who  interpreted  for  the  scrivener.  On  this  point,  it  is  the 
peculiar  province  of  the  Jury  to  determine,  but  it  is  the  opinion 
of  the  Court,  and  I  so  charge  you,  that  it  is  not  necessary  that  the 
testator  should  convey  to  the  scrivener  his  wishes  in  words,  but 
that  he  may  do  so  by  motions  jmd  signs,  provided  they  be  not  mis- 
understood, or  even  through  an  interpreter,  for  aman  isnot  debarred 
the  privilege  of  making  his  will,  because  he  has  lost  his  speech* 
If  he  makes  himself  intelligible  to  the  scrivener,  it  matters  not 
how  \  and  who  the  interpreter  is,  is  matter  of  no  consequence.  If 
the  witnesses  attesting  the  will  are  not,  (in  the  opinion  of  the  Ju«  , 
ry,)  mistaken  in  the  expressed  wishes  of  the  testator,  and  the  Ju- 
ly also  believe,  from  the  consistency  of  the  instrument  with  com- 
mon sense  and  with  previously  expressed  determinations  of  the  I 
testator,  founded  o^^ensi^SSi^iiT^  nonduct^uch  instru- 
ment may  be  aet  up  as  a  will,  without  the  oath  of  the  interpreter. 

To  apply  these  .principles  to  the  case  before  us:  Mr.  Ferrell, 
on0  of  the  witnesses,  and  also  the  scrivener,  testifies  that  he  could, 
with  difficulty,  have  understood  some  of  the  words  the  testator 
aaidt  but  he  preferred  to  rely  on  the  interpretation  of  die  negro 
woman  Charity,  and  James  Potts,  junior.  Another  witness,  Mr. 
Anderson,  testifies,  I  believe,  diat  he  did  not  understand  anything* 
the  testator  said. 

But  Mr.  House  testifies  that  he  could  understand  off  he 
said.  If  you  believe  that  old  man  Potts  conveyed  his  wishes  by 
■igns  and  motions,  and  through  this  negro  woman  and  others  who 
udevstood  him»  honestly  interpreting  to  die  scrivener,  then,  m 


/ 


328  SUPREME  COURT  OF  GEORGIA. 

Potts  and  others  va.  Hoase. 

the  opinion  of  the  Court,  it  is  sufficient  evidence  that  it  is  the  act 
of  the  testator.  To  illustrate  what  I  mean,  I  will  analogize  this 
case  to  that  of  a  foreigner.  I  will  suppose  a  Grerman  in  our  place, 
who  cannot  speak  English,  and  who  wishes  to  make  a  ^11. 
Now,  we  have  a  citizen  who  speaks  both  languages,  (Mr.  Kener,) 
and  it  would  be  perfectly  competent  for  this  foreign  gentleman  to 
convey  his  wishes  to  the  scrivener,  and  the  witnesses  to  the  will, 
through  the  medium  of  Mr.  Kener,  as  interpreter,  though  Mr. 
Kener  himself  should  not  become  a  witness  to  the  will,  nor  be 
called  to  testify  on  admitting  it  to  probate.  If  then,  in  this  case, 
you  believe  that  these  interpreters  understood  the  testator,  and  in- 
terpreted honestly,  (keeping  in  mind  the  testimony  of  House,)  it 
was  competent  for  the  witnesses  to  receive  his  wishes,  and  this 
portion  of  the  case  would  be  sufficiently  made  out,  (provided  yon 
be  of  opinion  there  was  no  misapprehension,)  This  is  either  the 
will  of  deceased,  or  of  the  negro,  or  of  the  negro  and  James  Potts 
together,  which  you  will  judge.  You  will  next  determine  the 
question  of  capacity. 

The  law  does  not  recognise  degrees  in  mind— does  not  look  at 
its  vigor,  activity  or  strength,  in  the  absence  of  any  charge  of  foul 
play,  but  at  its  regularity.  Whether  weak  by  nature  or  reduced 
by  disease  or  age,  to  any  degree  of  feebleness,  still,  if  it  be  regn- 
lar,  does  not  amount  to  disorder  or  derangement,  it  may  make  a 
will.  The  mind  may  be  reduced,  I  cannot  say  how  low,  yet,  if  it 
peers  at  all  above  idiocy,  disorder  or  derangement,  and  is  capable 
of  prompting  and  dictating,  it  is  of  sufficient  capacity  to  make  a 
will,  in  the  absence  of  fraud  or  coercion.  It  may  seem  to  be  stu- 
pid, torpid  and  inactive  at  times,  yet,  if  it  doe^  not  amountibojab- 
solute  fatuity  and  disorder  in  its  action,  but  is  still  regular  and  re- 
tains the  power  of  volition  and  dictation,  it  does  not  disqualify  a 
man  from  making  a  will. 

In  this  case,  if  there  is  any  evidence  that  the  mind  of  James 
Potts,  senior,  was  at  any  time  insane,  it  has  escaped  the  ear  of 
the  Court,  and  the  Court  feels  bound  to  charge  the  Jury,  that  it 
was  incumbent  on  the  caveators  to  establish  incapacity,  to  a  rear 
sonable  certainty,  as  the  law  presumes  sanity." 

On  the  question  of  influence  the  Court  charged,  that  any  per- 
son, negro  or  other  person,  could  persuade  another  to  make  a 
will  in  their  favor,  by  any  fair  and  honest  means,  which  did  not 
amount  to  moral  coercion— and  this  coercion  must  be  produced 
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by  force,  moral  or  physical,  menaces,  deceit  or  fraud,  of  some  kind,  t^ 
The  influenco  and  persuasion,  to  vitiate  a  wiU,  must  so  complete- 
ly and  fraudulently  overpower  the  mind,  as  to  prevent  it  from 
acting  otherwise ;  must  destroy  its  volition  or  substitute  the  voli- 
tion of  another.  This  influence  must  be  established  by  the  ca- 
veators, to  a  reasonable  certainty,  bafoca  the  propounder  can  be 
required  to  repel  the  charge  of  its  existence.  In  all  the  cases 
read  by  counsel  for  caveators,  the  influence  alleged  proceeded 
from  the  principal  legatee  in  the  will.  In  the  case  before  us, 
there  is  no  evidence  that  House  ever  exerted  any  influence  over 
the  testator ;  that  alleged  to  have  been  employed  by  the  negro, 
doc»  not  remedy  the  defect,  and  the  cases  are  not  strictly  parallel. 
It  is  all-important,  in  all  cases,  that  the  first  su^gestings  g^d 
prnmpripg^^yr  d^aft^^g  a  will,  should  come  from  the  testator, 
which  was  not  true  in  the  Shankey  case.  In  this  case,  if  the  in- 
terpreter was  instructed  by  the  testator,  and  the  interpreter  gave 
it  honestly  to  the  scrivener,  the  testator,  so  far  as  the  law  pre- 
sumes,'is  the  first  mover  in  the  case. 

The  Court  further  charged  the  Jury,  that  it  was  a  rule,  in  con- 
sidering testimony  of  witnesses,  that  a  witness  who  swore  affirm- 
atively to  a  fact,  was  to  be  believed  before  many  who  swore  neg- 
atively; as  in  the  case  before  us,  those  witnesses  who  testify  that 
the  testator  could  measure  corn,  take  good  care  of  his  property, 
count  interest  and  attend  to  his  business,  were  to  be  believed  in 
preference  to  those  who  testified  that  he  could  not  do  these  things. 
The  Court  charged  the  Jury,  as  a  further  rule,  that  regard  should 
be  had  to  the  relation  of  a  witness  to  the  parties,  and  the  manner 
of  testifying;  and  that  the  testimony  of  witnesses,  of  only  equal 
credibility,  nearly  related  or  connected  with  the  parties  in  inter- 
eat,  should  not  have  the  same  weight  with  the  Jury,  as  the  testi- 
mony of  those  who  were  not  so  related  or  connected,  and  who  could 
haveno  reasonable  bias,  and  then  instanced  the  case  of  Mrs.  Slaugh- 
ter in  this  case,  who  was  shown  to  be  closely  related  to  those  who  re- 
sist the  will ;  and  further  stated  that  he  admitted  her  testimony, 
with  great  doubt  as  to  whether  it  was  admissible  or  not.  The 
Court  also  charged  the  Jury,  that  in  this  case  the  witness,  Mr. 
House,  if  the  Jury  believe  him  equally  credible,  who  swears  that 
he  understood  what  Mr.  Potts  said,  is  to  be  believed  with  due 
deference  to  Mr.  Ferrelland  Mr.  Anderson,  in  preference  to  them 
^  to  the  factum  or  execution  of  the  will  by  the  t6dt9i6r.  The 
VOL.  VI.         42 
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O  Court  charged  the  Jury,  that  a  vnW  obtained  by-ftir  persaasioii 
merely,  without  practising  fraud,  deception  ormond  coercion,  was 
good,  no  matter  by  whom  persuaded — ^whether  negro*  white  per- 
son or  any  body  else. 

In  each  and  all  of  the  several  charges  of  the  Court  aforesaid, 
on  all  the  questions  aforesaid,  to  the  Jury,  the  caveators,  by  their 
counsel,  allege  error,  and  excepted  to  the  same. 

The  caveators,  by  their  counsel,  ferther  excepted  to  the  judg' 
ment  and  opinion  of  the  Court,  in  ruling  out  testimony. 

And  upon  these  exceptions  error  has  been  aasignedk 

B.  H.  Hill,  for  plaintiffs  in  error. 

1.  The  caveators  tender  the  issue,  are  thq  plaintifis  in  the  case, 
and  entitled  to  open  and  conclude. 

2.  The  opinions  of  witnesses,  other  than  those  to  the  will, 
Q'  as  to  the  capacity  of  the  testator,  are  admissible  in  evidence,  when 

accompanied  by  the  facts  upon  which  they  are  founded.  Ram- 
bier  vs.  Tryon,  7  S.  Sf  R.  90.  U.  S.  D.  683,  et  peunm.  1  Stark. 
127.  3  lb.  1707,  note  2.  13  Ala.  R.  68  and  202.  2  Iredell,  78. 
3  Hogg.  574. 

3.  If  a  party  cross-interrogate  a  witness,  and  receive  an  answer 
which  does  not  suit  him,  he  cannot  then  ask  the  Court  to  withhold 
it  from  the  Jury,  on  the  ground  that  the  question  was  illegaL 

4.  The  Court  has  no  right  to  tell  the  Jury  that  a  cerUd]^  fact  is 
established  by  the  testimony,  when  that  fact  is  part  of  iha^contro* 
versy  between  the  parties,  and  one  of  the  very  points  involved  in 
the  issue,  to  be  determined  by  the  Jury.  The  Court  then  erred 
in  telling  the  Jury  that  the  facts  necessary,  in  law,  to  make  a  will 
valid,  had  been  shown  to  exist,  by  the  testimony  of  the  witnesses 
to  the  will,  in  this  case.  The  Court  also  erred,  in  charging  the 
Jury  that  Mr.  House  testified  that  he  could  understand  all  the 
testator  said. 

In  a  case  of  suspicions  of  fraud,  incapacity,  and  undue  influence, 

a  mere  negative  knowledge  on  the  part  of  the   witnesses  to  the 

will,  is  not  sufficient  to  establish  capacity,  volition,  &c.     Ingram 

vs.  WyaU,  3  Ecd.  R.  172  and  4.     1  Bailey,  482  and  225.    1 

Chnst.  R.  200. 

5.  The  Court  erred  in  telling  the  Jury  that  he  admitted  the 
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testimony  of  Mrs.  Slaughter,  with  great  doubt  as  to  its  admissi- 
bility, OD  the  ground  of  her  relationship  to  the  parties.  ^^Isition- 
ship  dotf^  not  affisct  the  con^tetency  of  a  witness.  1  Greenlf,  §386. 
1  St€^k.  84.     Monroe  vs.  The  State,  5  Georgia  R.  85. 

6.  Witnesses  who  testified  that  the  testator  could  not  take  eood 
care  of  his  property,  do  not  come  within  the  rule  of  negative  tes- 
timony, a.nd  the  Court  below  erred  in  placing  them  within^that 
rule.     4  Ga.  R.  295. 

7.  Interpreters  should  be  produced,  or  accounted  for,  on  oflfer- 
ing  for  probate  a  will  made  by  interpretation,  especially  when  the 
correctness  of  the  interpretation  is  impeached  by  the  issue.  Ne- 
gro sJaves  are  incompetent  in  law,  to  testify  in  any  ibsue  between 
white  persons ;  nor  can  their  acts  and  sayings  be  received  indi- 
rectly, or  through  a  white  person.  The  Jury  can  consider  no 
evidence  for  which  a  slave  is  relied  on  as  authority.  A  will  made 
by  the  interpretation  of  a  slave  is  void.     Law  of  Slavery,  194. 

8.  A  will  made  by  interrogatories,  is  viewed  with  jealousy  by 
the  Courts.  1  EccL  R.  34.  Stoinbum,part  2,  sec,  5.  How  much 
greater  should  that  jealousy  be,  when  made  by  interrogatories 
through  an  interpreter  f 

9.  The  law  does  recognize  degrees  in  mind.  Proof  of  the 
execution  of  a  will  by  a  person  of  perfect  mind,  is  sufficient  to  ad- 
mit it  to  record.  So,  a  will  made  by  a  person  of  weak,  indolent 
and  imbecile  mind,  may  be  admitted  to  record ;  but  in  such  case, 
proof  of  the  &ctum,  spontaneity  and  volition,  must  be  clear  and  un- 
questionable. Ingram  vs,  Wyatt,  3  Eccl.  R.  172  to  178.  And 
when  the  mental  debility  of  a  testator  is  the  consequence  of  age, 
there  is  less  presumption  of  the  sanity  of  the  testator  at  the  time 
of  the  execution  of  the  will,  than  when  the  mental  malady  is  ordi- 
nary lunacy.     3  Starkie,  1702,  note. 

A  testable  capacity  must  be  such  as  will  enable  the  testator  to 
dispose  of  his  property  with  understanding  and  reason.  3  Stark. 
1703,  '4,  '5.     4  Eccl.  R.  51,  Marsh  vs.  Tyrrell. 

A  party  incapable,  from  imbecility,  of  managing  his  own  af- 
fidrs,  cannot  make  a  will.     lb. 

0.  A.  Bull,  for  defendant  in  error. 

1.  The  propounder  of  a  will,  is  necessarily  the  pro-movant ; 
occupies  the  relation  of  plaintiff  in  the  cause,  and  therefore,  is  en- 
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titled  to  open  and  conclude.  This  is  demonstrable  from  the  fol* 
lowing  considerations : 

He  is  the  actor  in  bringing  the  case  into  Court* 

He  may  dismiss  it  at  any  stage  €)i  the  proceeding,  which  the 
caveators  cannot  do. 

The  burden  of  proof  rests  upon  him. 

In  the  English  Ecclesiastical  causes,  he  is  always  named  as 
plaintiff.     Buckminster  vs.  Perry f  4  Mtiss,  R,  593. 

2.  Except  the  subscribing  witnesses  to  a  will,  none  but  experts 
C '    are  competent  to  testify,  as  to  their  opinion  of  the  capacity  of  a 

I  testator.  1  PJiiL  Ev.  290.  3  Mass.  330.  Stoinbum,  72.  4 
1  Conn.  R.  203.  They  njust  state  the  circumstances  asd  s^miji^ms. 
1  Phil.  Ev.  290.     9  Mass.  R.  225. 

The  Court  should  first  ascertain  whether  the  witness  be  an  ex* 
pert,  either  by  examining  him  or  others.  2  PhiL  Ev.  761. 
Wrighes  Case,  2  Russ.  4-  Ry.  456. 

Answers  to  cross-interrogatories,  which  are  asked  in  conse- 
quence of  the  direct  interrogatories,  and  made  dependent  on 
them,  are  not  admissible,  if  the  answers  to  the  direct  int^rogato- 
ries  be  rejected.     2  U.  S.  Dig.  215.     1  Sunmer's  R.  451. 

When  complete  justice  is  done,  a  new  trial  will  not  be  grsnted,  ei- 
ther for  the  rejection  of  legal,  or  the  admission  of  illegal  teetiiiKh 
ny.  Garish  vs.  Beane,  9  Mass.  R.  193.  Grrahamen  New  TrialSf 
6,  7,  8, 9. 

In  this  case,  the  testimony  rejected  is  <^no  importiuKe. 

On  questions  of  capacity,  the  Court  will  rely  little  on  mere 
opinion,  but  form  its  own  judgment  from  the  facts  and  the  oon- 
duct  of  the  parties.    2  Eng.  Ecd.  R.  99,  100. 

3.  The  rule  requiring  the  interpreter  of  a  witness  apeakiDg  a 
foreign  language,  to  be  sworn,  does  not  apply  to  a  case  like  dm 
one  at  bar.  The  testator  is  not  a  witness,  and  the  only  questioii 
to  be  determined  is,  whether  the  will  wajs  dictated  by  him,  aad 
whether  he  knew  its  contents. 

The  circumstances  attending  the  Jketumf  exch^de  the  idea  of 
any  foreign  dictation. 

There  is  no  authority  for  rejecting  the  will  of  one  who  cannot 
articulate  inteUigibiy. 

"  Such  as  be  speechless  only,  and  not  void  of  hearing,  if  they 
cannot  write,  may  make  their  testaments  by  signs,  so  that  the 
same  signs  be  sufficiently  known  to  such  as  be  present"     Ssnti^ 
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bmrHf  part  2,  tec.  10.     Gadolphin,  part  1,  cA.  1 1.     7  Eng.  EccL  R, 
676,  '7. 

4.  Weakness  of  mind  or  partial  decay  of  intellect,  does  not  dis- 
qualify from  making  a  wiU,  nor  does  loss  of  memory  from  old 
age.     3  Johns.  Ch.  R.  158.     3  PeterM*  Dig.  704. 

There  is  no  proof  of  influence  in  this  case,  and  the  charge  of 
the  Court  on  this  subject,  is  therefore  immaterial. 

*'  The  influence  to  vitiate  a  will  must  amount  to  moral  force 
and  coercion,  destroying  free  agency,  and  not  the  influence  of  af- 
fection or  attachment,  or  the  desire  of  gratifying  the  wishes  of  an- 
other."    3  Eng.  Eccl.  R.  254,  260, 261. 

Incapacity  is  never  presumed ;  it  is  incumbent  on  the  party  as- 
serting it,  to  establish  it  by  the  clearest  and  most  satisfactory 
proofi.     1  Wtns.  an  Ez'rs,  17. 

5.  Several  witnesses  testified  that  he  did  attend  to  ordinary 
business  transactions. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  issue  of  devisavit  vel  nan,  originating  in  the  Court 
of  Ordinary  of  Troup  County,  to  try  the  validity  of  an  instru- 
ment purporting  to  be  the  last  will  and  testament  of  James  Potts* 
senior,  deceased.  That  Court  having  decided  in  favor  of  the 
win,  an  appeal  was  entered,  and  the  final  trial  had  in  the  Supe- 
rior Court  of  that  County,  before  Judge  HiUt  in  November,  1848. 
The  Jury  returned  a  verdict  affirming  the  judgment  of  the  Court 
of  Ordinary,  and  declaring  that  the  paper  propounded,  was  the 
last  vrill  and  testament  of  James  Potts,  senior,  deceased. 

The  issue  having  been  thus  found  against  the  appellant,  afker  a 
long  and  laborious  trial,  his  counsel  has  caused  the  record  below 
to  be  removed  to  this  Court,  and  now  submits  for  its  considera- 
tion and  decision,  numerous  questions  arising  in  the  proceedings 
during  the  trial,  all  of  which  we  propose  to  discuss,  though  not 
exactly  in  the  order  in  which  they  have  been  presented  in  the 
pleadings  and  the  argument. 

It  is  alleged  that  the  Court  below  erred — 

1st.  In  holding  that,  on  an  appeal  from  an  order  of  the  Court  of 
Ordinary,  establishing  a  will,  the  burden  of  proof  rests  upon  the      O 
executor,  who  is  therefore  entitled  to  go  forward  on  the  trial  and  » 
open  and  dose  the  argument. 


o     J 
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2nd.  In  excluding  the  opinion  or  belief  of  numerous  witnes- 
ses in  behalf  of  the  caveators,  and  among  the  rest  a  physician  and 
a  lawyer^  notwithstanding  it  appeared  that  they  bad  opportunities 
of  knowing  and  observing  the  state  and  condition  of  the  testator's 
mind,  and  their  opinion  or  belief  was  accompanied  by  particular 
facts,  to  whicb  they  severally  deposed,  as  the  reason  or  foundation 
thereof. 

Afler  the  testimony  and  argument  had  closed,  the  presiding 
Judge  delivered  a  long  and  lucid  charge  to  the  Jury,  in  which 
the  law  relative  to  the  capacity  to  make  a  will,  and  the  employ- 
ment of  fraud  and  undue  influence  in  obtaining  it»  were  fully  dis* 
cussed,  and  various  items  of  which  are  excepted  to  by  counsel  for 
the  objectors. 

It  is  contended  that  the  Court  erred — 

Ist.  In  oisuming  that  the  subscribing  witnesses  to  the  will  had 
proven  the  three  facts  necessary  to  its  validity,  namely :  capacity, 
/^       execution  and  volition. 

2d.  In  misstating  to  the  Jury,  that  Thomas  T.  House,  one  of 
the  subscribing  witnesses  to  the  will,  testified,  that  he  understood 
all  that  the  testator  said,  and  that,  therefore,  he  was  to  be  believed 
in  preference  to  John  R.  Anderson  and  Blount  C.  Ferrell,  the 
other  subscribing  witnesses,  as  to  the  execution  of  the  paper ;  no 
such  hct  as  the  one  here  assumed  appearing  by  the  evidence. 

3d.  In  instructing  the  Jury  that  a  will,  made  through  the  me- 
dium of  an  interpreter,  might  be  established  without  the  oath  of 
the  interpreter. 

4th.  In  applying  the  rule  which  discriminates  in  favor  of  afir^ 
motive  over  negative  testimony,  to  the  facts  of  this  case. 
,  5th.  In  affixing  a  legal  discredit  on  the  evidence  oirdaiiveSf  as 

such. 

6th.  In  expressing  great  doubt  as  to  the  competency  of  certain 
testimony  which  had  been  admitted  before  the  Jury. 

I  have  endeavored,  in  this  analysis  of  the  case,  to  condense  and 
simplify  it  as  much  as  possible. 

[1.]  The  real  question  to  be  decided  in  both  Courts  in  this  case 
was,  whether  there  was  a  valid  will  I  The  executor  and  those 
who  claim  under  it,  hold  the  afBrmative.  They  must  not  only 
prove,  therefi>re,  that  the  instrument  purporting  to  be  a  testamen- 
tary paper,  was  formally  executed,  but,  also,  that  the  testator  ^E^ 
of  sound  and  disposing  mind  and  memory.    The  necessity  for 
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this  proof  imposes  the  burthen  on  the  propounder,  to  begin  and 
close  ;  and  when  the  case  is  carried  up  to  the  Superior  Court  by 
appeal,  it  is  to  he  proceeded  with  in  the  same  manner  as  though 
it  had  been  brought  there  directly,  without  having  been  before 
any  inferior  tribunal.  The  executor  and  those  who  claim  under 
the  will,  are  as  much  bound  to  establish  it  in  the  Superior  Court, 
after  the  appeal,  as  they  were  before  the  appeal,  in  the  Court  of 
Ordinary.  In  both  they  take  the  affirmative.  The  onusprobandi  \ 
consequently  rests  upon  them,  and  they  are  to  go  forward  in  dis«  ' 
charging  that  burden.  Hodges  vs.  Holder,  3  Camph.  366.  Jack* 
aam  vs,  Heskeih,  2  Stark.  Rep.  518.  Phelps  et  al.  vs.  HarttoeUet 
al.  1  Mass.  R.  71.  BucknUmster  et  al.  vs.  Perry,  4  Mass.  R.  593. 
Brooks  vs.  Barret,  7  Pick.  94.  8  Greenl.  Rep.  42.  And  this  was 
the  rule  of  the  Roman  law-— ^'  mcumbit  probatio,  qui  dicit,  non  ^i 
negat. 

[2.]  Whether  the  ruling  of  the  Court  was  correct  in  refusing 
to  permit  the  witnesses,  other  than  the  subscribing  witnesses  to 
the  will,  to  give  their  opinion  as  to  the  sanity  of  the  testator,  is  a 
question  involving  considerations  and  consequences  of  much  de« 
licacy  and  importance.  I  have  looked  with  much  anxiety  into  all 
of  the  adjudicated  cases  within  my  reach  upon  this  point,  and  the 
result  of  this  examination  is  not  very  satisfactory.  It  seems  to  be  > 
settled,  that  physicians  are  allowed  to  give  their  opinion  mgrely  I 
as  to  the  sanity  of  the  testator,  from  the  symptoms  and  circum- 
stances  which  come  within  their  own  observation,  or  as  testified 
to  by  others.  Hatkom  et  al.  appellants,  vs.  King,  executor,  8  Maw 
Rep.  371.  Lessee  of  Hodge  vs.  Fisher  et  al.  1  Peters*  C.  C.  Rep* 
163.  "  If  the  physician  who  saw  him,  and  who  has  given  testimo- 
ny respecting  his  situation,  had  had  an  opportunity  to  examine 
his  case  and  to  form  a  deliberate  opinion  upon  it,  that  opinion, 
pronounced  by  a  man  of  his  acknowledged  professional  talents, 
would  have  been  almost  conclusive  upon  this  point."  By  Judge 
Washington.  Again,  "  mere  opinions,"  says  Judge  Washington, 
**  of  witnesses  as  to  mental  capacity,  are  entitled  to  little  or  no  re-  (  O 
gigrd,  unless  supported  by  good  reaaoQSj  founded  tm  facts,  which  • 
warrant  them.  To  this,  as  a  general  rule,  the  opinions  of  medical 
men  may  be  considered  as  an  exception."  3  Wash.  C.  C.  Rep. 
587. 

[3.]  The  subscribing  witnesses  to  the  will  may  likewise  testify  ^     /^ 
as  to  the  opinion  they  formed  of  the  testator's  mind  at  the  time 
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of  executing  the  will,  the  law  placing  theoLarQimd  the  testator 
I  ^  to  try,  judge  and  determine  whether  he  is  compoi  to  execute  it 
Hayward  vs.  Hagardf  1  Bay,  335.     Powell  om  DeviseSf  69»  71. 
Pool  etal.  vs.  Richardson,  2  Mass.  Rep.  330. 

[4.]  But  the  opinions  of  witnesses,  other  than  ph3rBician8  and 
J    the  subscribing  witnesses  to  the  will,  considered  merely  9a  opin- 
ions, are  not  evidence.     Doe  vs.  Reagan,  5  Blackf.  217.     Clark 

.  vs.  The  StaU,  12  Ohio,  483.  Needham  vs.  Ide,  5  Pick.  Btp. 
610.  This  latter  proposition,  although  sustained  by  the  current 
of  authorities,  has  not  commanded  universal  acquiescence ;  and 
the  distinction  between  subscribing  witnesses  and  any  others  jvho 
may  happen  to  be  present,  is  certainly  not  very  obvious.  The 
latter  are  more  likely  to  be  free  from  bias,  which  naturally  will 

.'  influence  the  former  to  support  their  attestation.  It  would  8eem» 
therefore,  cateris  paribus,  that  the  testimony  of  other  witnesses 

;  Ihould  have  more  weight  on  account  of  their  being  more  indiffer- 

'  ent.  Vide  Dickinson  vs.  Barber,  9  Mass.  Rep.  227.  McKee  vs. 
Nelson,  4  Canh.  365.     1  Phil.  275. 

This  subject  has  been  frequently  before  the  Courts,  but  no 
where  perhaps  so  thoroughly,  ably  and  philosophically  handledi 
as  by  the  late  Judge  Gaston,  in  Clary  vs.  Clary,  (2  LreddPs  Law 
Rep.  78.)     **  The  first  opinion  in  the  Court  below,"  says  the 

^  Judge,  "  to  which  exception  has  been  taken,  is  the  rejection  as 
evidence  of  the  last  clause  of  the  deposition  of  John  Beaxdf 
wherein  the  deponent  stated,  <  that  he  was  impressed  with  the  be* 
lief  that,  as  to  her  mental  faculties,  Mary  Cla^y  was  in  the  state 
called  childish.'  To  understand  the  import  of  this  part  of  the  de*. 
position,  it  must  be  taken  in  connection  with  what  precedes  it. 
The  substance  of  the  entire  deposition  is,  that  the  witness  had 
no  acquaintance  with  Mary  Clary,  other  than  such  as  resulted 
from  one  occurrence;  that  about  the  year  1826»  eleven  years  be* 
fore  the  execution  of  the  deed  in  dispute,  be  visited  her  at  Dan* 
iel  Clary's  house,  in  consequence  of  a  message  from  said  Daniel, 
and  for  the  purpose  of  writing  her  vrill ;  that  he  received  ber  di- 
rections  with  respect  to  the  disposition  of  her  property,  and 
wrote  the  will  ^cording  to  these  directions ;  diat  he  cbd  not  at* 
test  the  win,  but  left  it  to  be  attested  by  others ;  that  at  this  time 
she  appeared  to  him  to  be  in  good  health,  but  he  thought  Her  in- 
tellect  in  the  state  they  usually  term  childish.     The  objection  to 


MACON,  FEBRUARY  TERM.  1849.  S37 

Potta  and  others  vt.  House. 

^^M^^^^P^^M^^I— ^■^■^■^M^^^^^^^^— ^^W^^^P—^^^^^^—^— ^— ^^■^— ^— —  ^.l^— ■■»         ■  ■  —  IM—        W^H^^^^^^M^P^^i^fc^^M^iN^— ^i^^^^a^^^ 

the  reiected  part  of  the  deposition  was,  that  it  gives  the  opinion  of 
die  witness  upon  the  state  of  Mary  Clary's  mind. 

"  It  is  certainly  the  general  rule,  that  witnesses  shall  he  exam* 
tned  as  to  facts  whereof  they  hayo  personal  knowledge,  and  not 
as  to  those  in  regard  to  which  they  have  no  personal  knowledge, 
but  have  only  formed  an  opinion  or  belief  But  this  rule  neces- 
sarily admits  of  exceptions.  There  are  facts  which,  from  their 
nature,  exclude  all  positive  proof,  because  they  are  imperceptible 
to  the  senses,  and  of  theite  no  proof  can  be  had  except  such  as  is 
mediate  or  direct.  No  man  can  testify,  as  of  a  fact  within  his 
knowledge,  of  the  sanity  or  insanity  of  another.  Such  a  ques- 
tion, when  it  arises,  must  be  determined  by  other  than  direct 
proof.  The  precise  inquiry  then  is,  must  the  evidence  be  ref 
stricted  to  the  proof  of  other  facts,  coming  within  the  knowledge 
of  the  witnesses)  and  from  which  the  Jury  may  draw  an  infer- 
ence of  sanity  or  insanity,  or  may  the  judgment  and  belief  of  the  . 
witnesses,  founded  on  opportunities  of  personal  observation,  be . 
also  laid  before  the  Jury  to  aid  them  7u  forming  a  correct  conclu- 
sion ?  We  are  not  aware  of  any  direct  and  authoritative  decision 
which  supersedes  the  necessity  of  recurring  to  general  principles 
and  legal  analogies  to  ascertain  what  is  right. 

"  In  the  first  place,  it  seems  to  us  that  the  restriction  of  the  evi- 
dence to  a  simple  narration  of  facts  having,  or  supposed  to  have, 
a  bearing  on  the  question  of  capacity,  would,  if  practicable^  shut 
out  the  ordinary  means  of  obtaining  truth,  and  if  freed  from  this 
objection,  cannot,  in  pisactice,  be  effectually  enforced,  l^he  sani- 
ty or  insanity  of  an  individual  may  be  matter  notorious  and  with- 
out Joubt  in  a  neighborhood,  yet  few,  if  any,  of  the  neighbors 
may  be  able  to  lay  before  the  Jury,  distinet/acU  that  would  ena- 
ble them  to  pronounce  a  decision  thereon  with  reasonable  assu- 
rance of  its  truth.  If  Uie  witness  may  be  permitted  to  state  that 
he  has  known  the  individual  for  many  years ;  has  repeatedly  con- 
versed with  him,  and  heard  others  converse  with  him ;  that  the 
witness  had  noticed  that  in  these  conversations  he  was  incoherent 
and  silly ;  that  in  his  habits  he  was  occasionally  highly  pleased 
and  greatly  vexed  without  a  cause ;  and  that  in  his  conduct  he 
was  wild,  irrational,  extravagant  and  crazy ;  what^ would  this  be 
but  to  declare  the  judgment  or  opinion  of  the  witness  of  what  \^ 
incoherent  or  fbolish  in  conversation ;  what  reasonable  cause  of 
pleasure  or  resentment;  and  what  the  indicia  of  sound  or  disor- 
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dered  intellect  ?  If  he  may  not  testif j,  but  must  give  the  sup* 
posed  silly  or  incoherent  language — state  the  degrees  and  all  the 
accompanying  circumstances  of  highly  excited  emotion,  and  spe- 
cifically set  forth  the  freaks  or  acts  regarded  as  irrational — and  this 
without  the  least  intimation  of  any  opinion  which  he  has  formed 
of  their  character — ^where  are  such  witnesses  to  be  found  I  '  Can 
it  be  supposed  that  those  not  having  a  special  interest  in  the  sub* 
Ject,  shall  have  so  charged  their  memories  with  those  matters^  as 
distinct,  independent  facts,  as  to  be  able  to  present  them  in  their 
etttirety  and  simplicity  to  the  Jury  ?  Or  if  such  a  witness  be  found, 
can  he  conceal  from  the  Jury  the  imprestion  which  has  been  made 
on  his  own  mind  ?  And  when  this  is  collected,  can  it  be  doubted 
but  that  his  judgment  has  been  influenced  by  many,  very  many 
circumstances  which  he  has  not  communicated,  which  he  cannot 
Communicate,  and  of  which  he  is  himself  not  aware  ? 

"  We  also'  think  that  there  is  an  analogy  in  the  investigation  of 
qUestiok»  of  this  kind,  and  in  the  investigation  of  other  questions 
wherein  positive  and  direct  evidence  is  unattainable,  and  in  which 
the  rule  of  evidence  is  well  established.  Of  this  kind  are  quea- 
tions  of  personal  identity  and  handwriting.  Mere  opinions,  as 
such,  are  not  admissible ;  but  where  it  is  shown  that  the  witness 
has  had  an  opportunity  of  observing  the  char€u:ier  of  the  person, 
or  the  handwriting  which  is  sought  to  be  identified,  then  his 
judgvent  or  belief,  framtd  upon  such  obserwUwUy  is  evidence  for 
the  consideration  of  the  Jury ;  and  it  is  for  them  to  give  to  dias 
evidence  that  weight  which  the  intelligence  of  the  witness,  his 
means  of  observation,  and  all  the  other  circumstances  attending 
his  testimony,  may,  in  their  judgment,  deserve.  And  why  is  thist 
but  because  it  is  impossible  for  the  witness  to  specify  and  detail 
to  the  Jury,  all  the  minute  circumstances  by  which  his  own  judg- 
ment was  determined,  so  as  to  enable  them,  by  inference  fron 
these,  to  form  their  judgment  thereon.  And  so  it  is  in  regard  to 
questions  respecting  the  tender  in  which  words  have  been  qpoken 
or  acts  done.  Were  they  said  or  done  kindly  or  rudely,  in  goo< 
humor  or  in  anger,  in  jest  or  in  earnest  ?  What  answer  can  be' 
given  to  l)iese  inqmries,  if  tlie  observer  is  not  permitted  to  state 
his  impression  or  belief  T  Must  a  Jac  simile  be  attempted,  so  afr 
to  bring  before  the  Jury  th6  very  tone,  look)  gesture  and  man^ 
ner,  and' let  them  collect  thereupon  the  dispoaition  oi  the  speaker 
ottige^t 
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"  In  the  Ecclesiastical  Courts,  where  questions  of  sanity  anj 
insanity  in  cases  of  wills  are  of  frequent  occurrence,  the  practice 
is  to  interpose  allegations,  and  admit  these  allegations  to  proof, 
that  the  general  nppearance,  manners,  conduct  and  deportment  i 
of  the  testator  denoted  unsound  intellect ;  that  he  was  treated  and  / 
regarded  by  his  friends  and  acquaintances  as  one  not  in  his  right 
senses ;  and,  on  the  other  hand,  to  receive  pleas,  and  consequently 
proo&,  that  he  was  regarded  by  his  friends  and  acquaintances  as 
sane;  that  he  was  engaged  in  acts  of  business,  which  he  conduct- 
ed without  suspicion  of  unsoundness,  and  that  his  general  deport- 
ment was  mtional  and  proper.  See  Wheeler  tw.  Beitford  4r  Al' 
der^m,  3  Haggard,  574.  In  this  ^ase  it  was  stated  by  Sir  Join 
Nicholl,  in  pronouncing  his  judgment,  *  there  is  a  cloud  of  witr 
nesses  who  gave  unhesitating  opinions  that  the  deceased  was  mad.' 
He  declared,  indeed,  upon  a  consideration  of  all  the  circumstan- 
ces of  the  case, '  their  opiniont  are  of  little  weight,'  but  he  did 
not  reject  them  as  inadmissible,  nor  remark  upon  them  as  contra- 
ry to  the  -course  ef  the  Court.  See  also  the  testimony  received  in 
the  case  of  Engkton  Sf  Coventry  va,  Hingston,  8  Fee.  449. 

-^  It  is  a  well  known  exception  to  the  general  rule  requiring 
witnesses  to  testify  facts  and  not  opinions,  that  in  matters  involv- 
ing questions  of  science,  art,  trade  or  the  like,  persons  of  skill 
may  speak  not  only  to  facts,  but  give  their  opinions  in  evidence. 
It  is  insisted  that,  by  the  terms  of  this  exception,  persons  not- 
elaiming  to  possess  peculiar  skill,  and  all  persons  upon  matters 
not  requiring  peculiar  skill,  are  excluded  from  giving  opinions. 
Certainly  the  testimony  rejected  in  this  case  cannot  claim  to  be 
admitted  under  this  exception,  and  as  we  understand  the  excep- 
tion, it  does  exclude  mere  opinum  in  all  cases  other  than  those 
which  are  embraced  within  it.     Professional  men  are  permitted 
to  testify  to  the  principles  and  rules  of  the  science,  art  or  employ- 
ment, in  which  they  are  especially  skilled,  as  general  practical  . 
trutiis  or  /acts  ascertained  by  long  study  and  experience,  and  / 
also  may  pronounce  their  opinion  as  to  the  application  of  these  ) 
general  &ctB,  to  the  special  circumstances  of  the  maitter  under  in-  I 
yesligation,  whether  these  circumstances  have  faUen  under  their 
own  observation,  or  have  been  given  in  evidence  by  others. 

^*  The  Jury  being  draMm  from  the  body  of  their  fellow-citis&ens, 
are  presuxoed  to  have  the  intelligence  whi4;h  belongs  to  men  of 
good  sewe^  but  are  ik)(  aupposed  ^  poai^ss  professional  d(ill,  wi 
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therefore,  in  matters  requiring  the  exercise  of  this  skill,  are  per- 
mitted to  obtain  what  is  needed  from  those  who  have  it,  and  who 
are  sworn  to  communicate  it  fairly.  Thus,  shipmasters  have  been 
I  allowed  to  stale  their  opinions  on  the  seaworthiness  of  a  ship, 
from  a  survey  which  has  been  taken  by  others ;  physiciaiis  to 
pronounce  upon  the  effect  of  a  wound,  which  they  have  not  seen ; 
and  painters  and  statuaries  to  give  their  opinion  whether  a  paint- 
ing or  statue  be  an  original  or  copy,  although  they  have  no  know- 
ledge by  whom  it  was  made.  This  is  mere  opinion,  although  the 
opinion  of  skilful  men.  This  none  but  professional  men  are  al- 
lowed to  give,  in  matters  involving  peculiar  skill,  and  none  what- 
ever are  allowed  to  give  in  matters  not  involving  skill ;  because, 
with  this  exception,  the  Jury  are  equally  competent  to  form  an 
opinion  as  the  witnesses,  and  with  this  exception,  their  judgment 
ought  to  be  founded  on  their  own  unbiassed  opinion.  But  judg- 
ment founded  on  actual  observation  of  the  capacity,  dispositioii^ 
temper,  character,  peculiarities  of  habit,  form,  features  or  hand- 
writing of  others,,  is  more  than  mere  opinion.  It  approaches  to 
knowledge,  and  is  knowledge,  so  far  as  the  imperfection  of  human 
nature  will  permit  knowledge  of  these  things  to  be  acquired,  and 
the  result  thus  acquired  should  be  communicated  to  the  Jury,  be* 
cause  they  have  not  had  the  opportunities  of  personal  obeerva- 
tion,  and  because  in  no  other  way  can  they  effectually  have  the 
benefit  of  the  knowledge  gained  by  the  observations  of  others. 

"  It  has  also  been  insisted,  that  there  is  a  difference  between 
the  attesting  witnesses  to  an  instrument  and  other  witnesses,  as  lo 
their  competency  to  express  an  opinion  upon  the  capacity  of  the 
maker.  Wherever  such  a  difference  has  been  intimated,  it  aeems 
confined  to  cases  of  wills,  in  which  it  is  said, '  the  testator  is  en- 
trusted to<the  care  of  the  subscribing  witnesses ;  that  it  is  their  bn- 
siness  to  inspect  and  judge  of  the  testator's  sanity  before  they  at- 
test ;  that  in  other  cases,  witnesses  are  passive,  here  they  are  ac- 
tive and  principal  parties  to  the  transaction.'  Now,  we  can  read- 
ily conceive  yrdy,  prima  fade,  it  shall  be  presumed,  that  witnesses 
thus  engaged,  are  more  observant  than  others  on  whom  the  duty 
of  observation  has  not  been  thrown,  and  also  the  propriety  of  the 
rule  which  obtains  on  the  trial  of  an  issue  ofdevisavit  vd  non^  that 
all  the  attesting  witnesses,  if  to  be  had,  shall  be  produced  and  ex- 
amined before  the  Jury.  But  we  do  not  see,  (and  without  suffi- 
cient reason  or  clear  authority  for  such  a  distinction,  we  cannot 
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admit  it,)  why  the  jud^ent  of  any  witness,  actually  founded 
upon  Buch  observation,  shall  not  be  received  in  evidence.     It  is 
I  conceded  that  the  attesting  witnesses  may  express  an  opinion  upon     ] 
I  the  testator's  capacity,  because  as  the  law  has  made  it  their  duty     / 
ff  to  inspect  the  testator's  capacity,  the  law  presumes  that  they  did     ' 
observe  and  judge  of  it.     If  observation  presumed,  be  a  sufficient 
ground  for  receiving  in  evidence  the  judgment  of  witnesses  sup- 
posed to  be  thereupon  formed,  it  is  not  readily  conceivable  that 
actual  observation  is  an  insufficient  ground  to  warrant  respect  for 
the  judgment  of  a  witness  in  fact,  formed  upon  it. 

"  It  has  been  also  objected,  that  the  witness  whose  belief  or 
opinion  of  mental  capacity  was  in  this  case  rejected,  had  not  the 
means  of  forming  such  a  judgment  thereon  as  was  proper  to  be 
submitted  to  the  Jury.  Unquestionably  before  a  witness  can  be 
i  received  to  testify  as  to  the  fact  of  capacity,  it  must  ^>ffg»vy  ^hut 
1  he  had  an  ^*^^]Ufltft  nppftrt^^Tiiry  nf  pb^erving  ^nd  ]udpn^  of  ca-  j 
pacity.  Btit  so  different  are  the  powers  and  habits  of  observa- 
tion in  different  persons,  that  no  general  rule  can  be  laid  down  as 
to  what  shall  be  deemed  a  sufficient  opportunity  of  observation, 
other  than  that  it  has  in  fact  enabled  the  observer  to  form  a  belief 
or  judgment  thereupon.  So  it  is  in  the  analogous  case  of  hand- 
writings. If  the  witness  declares  that  he  has  seen  the  party 
write,  whether  it  has  been  only  once  or  a  thousand  times,  this  is 
enough  to  introduce  the  inquiry  whether  he  believes  the  papers 
produced  to  be  the  party's  handwriting  ?  His  belief  is  evidence, 
the  weight  of  which  must  depend  upon  a  consideration  of  all  the 
circumstances  under  which  it  was  formed.  It  may  be  that  the 
judgment  of  the  witness  in  this  case,  founded  solely  upon  the  oc- 
currences in  a  single  interview,  and  of  which,  notwithstanding  the 
general  impressions  thereby  created,  he  remembers  no  distinct, 
marked  act  of  childishness  or  folly,  would  have  weighed  little  with 
the  Jury  in  determining  the  matter  in  controversy.  But  if  belief 
of  capacity,  founded  on  personal  observation,  be  evidence,  and 
we  think  it  is,  it  is  admissible,  whether  the  opportunity  for  obser- 
vation has  been  frequent  or  rare.  Whatever  might  be  the  weight 
of  the  rejected  testimony,  we  hold  that  the  plaintiffs  had  a  right  to 
insist  on  its  being  placed  in  the  scales  of  evidence,  and  that  there 
was  error  ill  the  opinion  which  rejected  it."' 

This  extract,  we  are.  sensible,  has  been  extended  to  an  unusual 
kogthf  but  it  is  a  just  tiibute  to  its  intrinsic  worth,  as  well  as  to 
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the  high  standing  of  its  author,  who  though  dead,  still  speaks  and 
will  long  continue  to  speak  to  the  legal  world,  as  one  having  am^^ 
thority.  Besides,  we  feel  unusually  solicitous  perhaps,  to  assign 
reasons  for  our  judgment  upon  all  the  interesting  questions  in* 
volved  in  this  issue,  which  will  give  satisfaction  to  the  parties  and 
to  the  profession,  in  a  cause,  in  many  of  its  features,  at  least,  until 
now,  new  in  this  Court. 

In  Mont  vs.  Crawford^  (17  Vermt,  Rep,  499,)  Judge  Beimett 
eays,  **  the  law  is  well  settled,  and  especially  in  this  State,  that  a 
witness  who  is  not  a  professional  man,  may  give  his  opinion  in 
evidence,  in  connection  with  the  facts  upon  which  it  is  founded, 
and  as  derived  from  them,  though  he  could  not  be  allowed  to 
give  his  opinion,  founded  upon  facts  proved  by  other  witnesses." 

So  also  in  Lester  vs.  the  Town  of  Pittsford^  (7  VemU.  Rep, 
158,)  the  Supreme  Court  of  Vermont  say,  "  Testimony  of  opin- 
ion may  be  given,  where  from  the  general  and  indefinite  nature  of 
die  inquiry,  it  is  not  susceptible  of  direct  proof.  Thus,  upon  a 
question  of  insanity,  witnesses  not  professional  men,  may  be  per* 
initted  to  give  their  opinion  in  connexion  with  the  facts  observed 
by  them.  But  this  evidence  is  always  confined  to  those  who  have 
observed  the  facts,  and  is  never  permitted  where  the  opinion  of 
the  witness  is  derived  from  the  representation  of  others.  Upon 
i  a  question  of  insanity,  for  instance,  witnesses  who  have  observed 
I  the  conduct  of  the  patient,  and  been  acquainted  with  his  conver- 
I  eation,  may  testify  to  his  acts  and  sayings,  and  give  the  result  of 
the  observation.'* 

In  Rambler  and  another  vs,  Tryon  and  others^  (7  8erg,  if  Ratol. 
90,)  the  will  of  Michael  Rambler  was  impeached  on  the  ground 
of  imbecility  of  mind  of  the  testator,  from  his  childhood  to  the 
bour  of  his  death.  The  execation  of'  the  will  was  duly  proved 
by  the  subscribing  witnesses,  who  likewise  attested  the  capacity 
of  the  te8tator-<i*that  he  was  of  sound  and  disposing  mind  andiaf^ 
tnory.  Witnesses  were  offered  to  prove  certain  fhcts  tending  to 
ehow  an  extraordinaiy  dulness  of  understanding,  followed  up  bj 
tbe  opinion  of  the  witnesses,  as  founded  on  the  facta,  wbo  had 
known  Rambler  .intimately  from  his  childhood  to  his  grave,  diat 
be  was  incapable,  from  defect  of  understanding,  to  make  e  wifl. 
All  this  evidence  was  objected  to>  and  the  objections  overruled  and 
lihe  evidence  admitted.  '*1  sm  at  a  loss,''  says  Judge  JhtneoMf 
**  to  perceive  any  plausible  reason  Co  support  this  ol^tioii.    I 
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know  not  how,  otherwise,  the  alleged  imbecility  of  mind  could  be 
prored,  than  by  the  evidence  of  those  who  grew  up  with  himi 
who  marked  his  j^onductjii  iufuncy,  in  the  prime  of  life  and  in  his 
decline.  The  opinion  of  witnesses^  withoot  atating  the  ground  of 
Buch  opinion,  ought  not  to  be  received;  but  wTiat^  ti^py  ftfg^*^  fnr*^ff 
indicative  of  wamt  of  common^intellect.  Thrir  tipininn  in  flljrnyn 
received.  The  weight  it  ought  to  have  will  depend  on  the  solidity 
of  the  reasons  assigned  for  the  opinion.  gT>fi  tlia  ititft^Hgc|Tip^f|f  j}|^ 
witness.  To  confine  the  proof  to  the  subscribing  witnesses  to  the 
will,  in  such  a  case,  would  be  absurd.  The  friends  who  visit 
him,  the  physician  who  attends  him,  have  equal,  if  not  superior, 
m^ms  of  information,  to  the  witnesses  who  may  be  called  on  to 
attest  the  publication.  The  will  of  any  man  would  depend  too 
much  on  the  subscribing  witnesses,  if  no  others  were  deemed 
competent  to  testify  as  to  the  sanity  of  the  testator.  The  most 
i^urious  instrument  would  be  imposed  upon  the  heir,  or  the  de- 
visee might  be  deprived  of  the  estate  devised,  by  a  conspiracy  of 
the  subscribing  witnesses.  Such  conspiracy  is  not  without  a  pre<^ 
cedent  in  law.  Lovel  vs.  JoUiffe,  1  W.  Bl.  365.  Five  subscrib- 
ing witnesses  to  a  will  and  a  codicil,  and  a  dozen  of  servants  of 
the  testator,  unanimously  swore  him  to  be  incapable  of  making  a 
will.  To  encounter  this  evidence,  several  of  his  friends,  who  had 
frequently  conversed  with  him  during  a  period  of  four  years,  de* 
posed  to  his  entire  sanity  and  more  than  ordinary  intellectual  vi« 
gor.  The  will  was  established  and  the  testamentary  witnesses 
convicted  of  perjury.     This  evidence  was  properly  received." 

In  Gibson  vs.  Gibson^  (9  Yerg.  329,)  the  Supreme  Court  of  Ten- 
iiessee  emphatically  ask,  *'  How  can  a  witness  describe  the  disso- 
ciated and  flighty  conversation  of  a  lunatic,  the  fear,  the  horror, 
the  frenzy  of  his  eye  ?  How  communicate  the  influences  which 
mind  practises  upon  mind,  if  he  must  not  speak  of  infefences^ 
impressions  or  conclusions  V* 

There  is  good  reason,  perhaps,  why  mere  opinions  should  not 
generaily  be  relied  on  as  testimony.  For  even  where  witnesses 
«re  upright  and  honest,  their  belief  is  apt  to  be  more  or  less  warp- 
ed by  thedr  partiality  or  prejudice,  for  or  against  the  parties,  It^ 
is  easy  to^ggason  ourselves  into  ftjjolpf  of  the  existence  of_that  /  //Z  ^ 
which^e  desu-e  to  be  true;  whereas,  the  facts  testified  to,  and 
from  wlitcE  the^ witness  deduces  his  conclusiona*  might  produce 
jy  m  Teiy  different  impremion  on  Che  minds  of  others,    jfot  the  wit- 
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neues  having  stated  the  ^ppeacafiP^*  condact.  conteraadop  and 
other  particular  facts  from  which  the  state  of  the  testator's  mmd 


Piay^hfiuiTifflrr«d>  th^y  are  nliTrtyn  nt  hhrriy  lift  nfatn  X^fiJT  ir^*'* 

Had  the  Court  admitted  the  testimony,  at  the  same  time  in<>  . 
Btructing  the  Jury  that  the  facts  and  circumstances,  and  not  tlie 
opinions  of  the  witnesses  as  to  the  soundness  of  Potts'  mind,  or 
his  capacity  to  make  a  will,  was  the  primary  evidence  upon  whidi 
they  must  rely  ih  making  up  their  verdict,  there  might  not  have 
been  just  cause  of  complaint  But  the  witnesses  on  ilie  part  of 
the  caveators  were  not  permitted  to  testify  at  all  as  to  their  opin- 
ion or  belief.  I  have  scrutinized  closely  the  voluminous  testimo* 
ny  adduced  on  the  trial,  and  find,  that  in  every  instance,  the  Jae^ 
fmly  testified  to  by  the  witnesses,  were  allowed  to  go  before  the 
Jury,  while  the  inferencet  derived  from  these  facts  were  carefully 
excluded.  It  is  not  my  business  to  say  what  weight  thiis  portion 
of  the  evidence  ought  to  have ;  it  is  sufficient  at  present  to  say, 
it  ought  to  have  been  received.  Mutilated  as  it  was,  its  force  and 
eflRsct  must  have  been  greatly  weakened. 

In  addition  to  the  general  objection  to  the  charge  as  to  capacky 
and  uTulue  influence,  the  consideration  of  which  we  shall  reserve 
to  the  close  of  this  opinion,  several  specific  grounds  of  error  are 
assigned,  i.  e.  that  the  Court  erred — 

1st.  In  assuming  that  not  only  the  eocecution  of  the  vdll  was 
shown  by  the  subscribing  witnesses,  but  likewise  the  oapaeity  of 
the  testator  and  the  freedom  of  his  volition. 

[5.]  A  Judge  in  the  faithful  discharge  of  his  duty  may,  at  any 
stage  of  the  trial,  comment  upon  the  evidence,  taking  care  thatt 
in  so  doing,  he  does  not  encroach  upon  the  province  of  the  Juij, 
in  the  decision  of  the  facts  as  they  may  think  proper,  in  view  of 
the  evidence  which  they  are  to  weigh.  The  duty  of  a  nm  priMi 
Judge,  in  this  as  in  many  other  respects,  is  most  harrassing  and 
laborious,  and  the  manner  in  which  it  is  performed,  in  mere  mat* 
ters  of  discretion,  should  not  be  subjected  to  the  same  critlcsl  le* 
vision  as  dry  questions  of  law  usually  are.  Still,  if  the  Judge 
feels  it  to  be  his  duty  to  intimate  his  opinion,  that  a  certaia  factk 
or  is  not  sufficiently  proven,  jt  would  be  better  alwajs  to  insCiiiiCt 
the  Jury,  at  the  same  time,  to  consider  the  evidence  aftdtd  decide 
as  they  shall  find  the  truth  to  be.  In  Solarie  vs,  MdniSef^fi  JBtom. 
4r  Oress,  430,)  the  Court,  it  is  true,  refused  to  grant  wlMw  ItW  H 
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on   account  of  misdirection ;  yet.  Lord    Tenterden,  C.  J.  said, 
«  We  are  all,  however,  aij^ed,  that  notwithstanding  I  did  inti-  , 
nate  to  the  Jury  my  opinion  upon  the  subject,  yet,  at  I  left  it  to  ' 
4kem  to  exercise  their  own  discretion  and  to  draw  their  own  conclusion  . 
/rom  the  evidence,  we  ought  not  to  disturb  the  verdict."     So,  in 
Gardner  vs.  Picket,  (19  Wend.  R.  186,)    Cowen,  Justice,  said, 
**  The  Judge's  charge  that  there  was  not  sufficient  proof  to  show 
any  assignment  of  the  judgment  to  Wood,  was  a  mere  expression 
of  opinion,  which  he  still  left  to  the  Jury.    He  had  a  right  to  give 
euch  an  opinion,  especially  with  such  a  qualijication,**    When  we 
look  to  the  charge  which  was  objected  to,  we  find  that  the  presi- 
ding Judge  expressly  submitted  the  question  to  the  Jury,  about 
which  he  expressed  his  opinion,  and  instructed  them  to  consider 
the  whole  evidence  in  relation  to  it  and  decide  tu  they  should  find^ 

The  Legrislature  of  North  Carolina  have  passed  a  Statute 
which  requires  the  Judge  "  to  state,  in  a  full  and  correct  manner, 
the  facts  given  in  evidence,  and  to  declare  and  explain  the  law 
arising  thereon,^'  at  the  same  time  forbidding  him  "  to  give  an 
opinion  whether  a  fact  is  fully  or  sufficiently  proved-HSuch  mat- 
ter being  the  true  office  and  province  of  the  Jury." 

It  is  not  my  purpose  to  discuss  the  wisdom  and  expediency  of 
sudi  a  law.  It  is  based  upon  the  presumption  that  the  declara- 
tion of  the  Judge's  opinion  on  the  proof  of  facts,  in  every  case, 
encroaches  on  the  proper  functions  of  the  Jury^  and  that  in  every 
case  it  imparts  a  bias  to  die  judgment  of  the  Jury,  which  they  are 
disposed  to  receive  with  confidence  and  seldom  make  an  effort  to 
resist.  I  would  take  the  liberty  of  suggesting,  however,  that  the 
general  diffiision  of  knowledge  and  education  among  the  people 
of  this  country,  much  better  fits  them  for  weighing  and  comparing 
the  evidence,  than  in  any  other  nation  or  age  since  the  institution 
of  trial  by  Jury. 

2d.  It  is  complained  that  the  Court  misstated  to  the  Jury,  that 
Thomas  T.  House,  one  of  the  subscribing  witnesses  to  the  will, 
*'  testified  that  he  understood  all  the  testator  said,"  and  that,  there- 
fere,  he  was  to  be  believed  in  preference  to  John  R.  Anderson 
end  Blount  C.  Ferrell,  the  other  two  subscribing  witnesses,  as  to 
the  execution  of  the  paper.  It  is  possible  that  this  witness  did 
so  testify,  inasmuch  as  the  fact  is  twice  stated'  by  the  presiding 
Judge.  If  it  be  so,  however,  then  the  record  before  us  does  not 
contain  a  true  narrative  of  what  transpired  on  the  trial.  Btrictly, 
rOL.  vt.        44 


346  SUPREME  COURT  OP  GEORGIA. 

Potts  and  otlien  vs.  House. 

perhaps,  no  misstatement  of  the  Court  on  a  matter  of  &ct,  vnless 
the  comment  of  the  Judge  inyolved  an  opinion  or  direction  in 
matter  of  law,  would  of  itself  constitute  a  sufficient  ground  for  a 
new  trial.  It  may,  however,  when  connected  with  other  irregu- 
larities in  the  proceedings  below,  be  relied  on  in  the  bill'  of  exoep* 
dons. 

[6.]  3d.  Another  objection  isi  that  the  Court  inBtmcted  the 
Jury,  that  a  will  made  through  the  medium  of  an  interpreter, 
might  be  established  without  the  oath  of  the  interpreter.  After 
scanning  the  charge  carefully,  I  am  constrained  to  infer,  that  such 
was  the  direction  given.  The  presiding  Judge  offered  the  follow- 
ing illustration :  *'  I  will  analogize  this  case  to  that  of  a  foreigner^ 
I  will  suppose  a  German  in  our  place,  who  cannot  speak  Eng- 
lish and  who  wishes  to  make  a  will.  We  have  a  citizen,  Mr. 
Kener,  who  speaks  both  languages.  It  would  be  perfectly  com* 
petent  for  this  foreigner  to  convey  hia  wishes  to  the  scrivener  and 
the  witnesses  to  the  will,  through  the  medium  of  Mr.  Kener  as 
interpreter,  although  Mr.  Kener  l^imself  should  not  become  s 
witness  to  the  will,  nor  be  called  to  testify,  on  admitting  it  to  pro- 
bate." 

I  am  compelled  in  candor  to  confess,  that  so  far  as  my  investi- 
gation has  gone,  there  is  a  great  dearth  of  authority  upon  this 
particular  point ;  and  I  am  the  more  astonished  that  it.  should 
be  so,  as  the  case  must  have  been  one  of  frequent  occurrence* 
Reason  would  seem,  however,  to  dictate  that  where  there  is  no 
other  medium  of  communication  between  the  writer  of  a  will 
and  the  testator,  except  the  interpreter,  that  either  at  the  time,  or 
subsequently,  he  must  be  sworn,  before  the  will  could  be  estab- 
lished. I  find  this  dictum  in  BacmCn  Ahridgement :  '^  So  if  he  thai 
writes  the  will  cannot  hear  the  party  speak,  sad  another  that  doth 
stand  by  the  sick  man  tells  him  what  he  says,  in  this  case,  if  there 
be  none  others  present  to  prove  that  he  repeated  the  very  word» 
of  the  sick  man,  this  will  be  no  good  will  of  the  land."  Vol.  7,  p» 
307,  letter  D.  In  Gtmgalea  et  al.  vs.  Gamgales,  (13  Lone.  Repe. 
104,)  the  Supreme  Court  of  Louisiana  held,  that  a  will  dictated 
in  Spanish^  the  native  tongue  of  the  testator,  and  a  memorandiaD> 
thereof  taken  down  in  the  jPrenc^  language  by  the  Notary,  which 
was  read  to  the  testator  and  approved  by  him,  as  expressing  his 
intentions,  and.  afterwards  drawn  up  in  the  Englieh  language,  of 
which  the  testator  is  ignorant,  but  signed  by  him,  the  Notary  and 
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witnesses,  is  nnll  under  the  1571st  article  of  the  code  of  that 
State,  which  requires  that  the  will  should  be  written  by  the 
Notary  as  dictated.  Judge  Eustisj  in  delivering  the  opinion  of 
the  Court,  said, ''  By  the  laws  of  France,  notarial  acts  are  requir- 
ed to  be  in  the  French  language,  and  in  cases  in  which  the  No- 
tary and  witnesses  do  not  understand  the  testator,  a  noom  inter' 
preUr  may  be  called  f»,  in  order  to  translate,*'  Vide  JKctionnaire 
du  Noiariatf  Verbis  Interprite  et  Langue  des  Actes.  And  in  case  of 
Herbert's  Heirs  vs.  Herbert's  Legatees,  (11  Lousa,  Rep.  361,)  the 
same  Court  held,  that  a  witness  to  a  will  who  does  not  under- 
stand the  language  in  which  the  will  was  written,  is  incompetent 
to  attest  it,  for  the  reason  that  it  is  impossible  that  he  could  com* 
pare  what  was  written  by  ttie  Notary  with  that  which  was  spo- 
ken by  the  testator.  And  Judge  Carletan,  in  delivering  the  opin- 
ion of  the  Court,  said,  "  It  is  sufficiently  proved  that  Leport,  {the 
4Utesting  teitness,)  did  not  understand  the  English  language,  and, 
therefore,  could  not  know  whether  the  will  contained  the  disposi- 
tion intended  by  the  testator.  It  is  impossible  he  could  have  com- 
pared what  was  written  by  the  Notary  with  what  was  spoken  by 
the  testator.  He  could  not,  therefore,  testify  to  the  faithful  exe- 
cution of  the  will,  and,  for  all  legal  purposes,  might  as  well  have 
been  absent  in  a  distant  place.  The  Legislature  have  manifested 
great  solicitude  on  the  subject  of  last  wills  and  testaments,  and 
endeavored,  by  every  possible  safeguard,  to  insure  their  faithfiil 
execution.  But  this  wise  precaution  would  be  vain  and  nugatory,  if 
witnesses  were  incompetent  to  the  trust  they  were  called  to  ^1- 
fiL  Language  is  the  vehicle  of  thought,  and  if  the  witnesses 
could  not  understand  that  in  which  the  will  was  written,  it  is  plain 
they  would  be  in  no  better  situation  than  the  deaf,  who  are  ex- 
pressly declared  to  be  incompetent.'' 

It  is  readily  conceded  that  the  exact  point  decided  in  these  ca- 
ses, is  not  that  which  is  embraced  in  this  record.  The  principle 
enunciated  from  the  authorities  is  the  same,  namely :  that  the  par 
per  propounded  for  probate  must  be  sufficiently  and  satisfactorily 
shown  to  be  the  last  will  and  testament  of  the  testator;  and  the 
familiar  maxim  is,  eadem  est  ratio,  eadem  est  lex. 

While  it  is  certainly  true,  as  suggested  in  the  charge,  that  a 
man  does  not  forfeit  the  right  to  make  his  will,  because  he  has  lost 
the  power  of  speech,  still,  wills  and  testaments,  whether  or  not 
tbey  be. the  mere  creatures  of  mnmicipal  law,  as  maii^ained  by 
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Blackstone  and  Faley,  "  high  legal  and  ethical  authority,"  Imt 
denied  by  the  Court  of  Errors  of  New  York,  in  the  late 
great  case  of  Lispenard's  will,  all  agree  are  controlled  and  modi- 
fied by  positive  regulations.  Each  country  has  the  undoubted 
right  to  prescribe  the  ceremonies  and  requisites  which  are  neces- 
sary to  make  a  will  or  testament  completely  valid ;  and  as  they 
derive  their  force  find  effect  from  the  provisions  of  the  law,  they 
must  strictly  conform  to  its  requirements.  Each  formality,  say  the 
Supreme  Court  of  Louisiana,  in  Knight  vs.  Smith,  (3  Martim^M  R, 
156,)  "is  sacramental  and  must  be  rigidly  complied  with.^ 

While  it  does  not  matter,  then,  on  what  material  or  stuff,  wheth- 
er  on  paper  or  parchment »  nor  in  what  language,  whether  in  Lai' 
in,  French  or  Dutch,  or  any  other  tongue,  or  in  what  hand  or 
letters,  whether  in  secretary  hand,  Roman  hand,  or  Court  hand, 
(which  I  understand  means  an  illegible  hand,)  or  in  any  other 
hand,  a  will  may  be  written,  still  it  must  appear  to  be  the  mil  of 
the  testatar,  and  on  failure  to  make  that  proof,  it  cannot  be  exe- 
cuted. 

We  hold,  therefore,  that  if  a  negro  interpreter,  incapable  by 
law  of  being  sworn,  is  the  anlf/  channel  of  communication  be- 
tween the  testator  and  writer  of  the  will,  and  there- be  no  oth^r 
evidence  of  the  testator's  knowledge  of  its  contents  or  bis  as- 
sent thereto,  than  that  which  is  derived  through  this  medium,  the 
will  cannot  be  executed. 

[7.J  But  if  the  will  be  written  in  the  presence  of  the  testator, 
and  in  a  language  which  he  understands,  it  is  read  over  to  him, 
and  his  dictation  and  approval  of  the  instrument  are  interpreted 
by  a  negro  in  his  hearing,  and  in  the  hearing  of  others  interested 
in  its  contents,  and  he  signifies  no  dissent  thereto,  by  signs  or 
otherwise,  but  on  the  contrary,  is  understood  to  express  himself 
satisfied,  the  will  may  be  established ;  especially  if  it  spears  to 
have  been  made  in  conformity  to  the  previously  declared  inten- 
tions of  the  testator,  as  to  the  disposition  of  his  property. 

[8.]  4th.  Another  objection  is,  that  die  Court  applied  the  rale 
which  discriminates  in  favor  of  affirmative  over  negative  testi* 
mony,  to  the  facts  of  this  case.  No  one  doubts  the  general  rule 
referred  to  in  this  exception.  Indeed,  the  exception  itself  aft- 
sumes  the  existence  of  it.  And  it  may  be  true,  that  in  an  issue 
like  this,  where  some  of  the  witnesses  testify  to  facts,  showing 
understanding,  this  evidence  will  outweigh  very  many  witnesftes. 
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who  State  only  that  they  never  saw  or  heard  these  proofs  of  sani- 
ty. Nay  more:  it  mayt^jperhaps,  be  granted,  that  affirmative 
&ct8,  establishing  the  existence  of  mind,  may  preponderate  over 
those  which  prove  only  its  defects  or  weakness.  Here,  the  mat- 
ter in  dispute  was,  whether  or  not  the  testator  could  measure 
com,  compute  interest,  and  attend  to  the  ordinary  affairs  of  life? 
Some  of  the  witnesses  swore  that  he  could,  and  others  that  he 
could  not.  We  can  see  no  difference  in  the  character  of  these 
statements.  Two  persons  are  present  when  the  holder  under- 
takes to  calculate  interest  on  a  promissory  note,  or  measure  a 
bushel  of  com ;  one  affirms  that  he  did  it  correctly,  the  other  de- 
nies it,  and  points  out  the  inaccuracy  or  blunder — ^is  there  any 
diflference  in  the  nature  or  quality  of  this  proof  1  None  that  we 
can  perceive,  and  hence  our  conclusion  that  this  was  a  misappli- 
cation of  a  right  rule. 

[9.]  5th.  Anothei*  objection  is,  that  the  Court  affixed  a  legal 
discredit  upon  the  testimony  ofrdative*,  as  such.  We  shall  make 
but  a  solitary  remark  upon  this  point.  A  child  is  a  competent  | 
witness  for  a  parent,  and  a  parent  for  a  child ;  nor  does  consan-  < 
gninity,  or  any  other  domestic  or  social  relation,  neceasarily  at-  . 
tach  a  stain  to  this  species  of  proof.  It  may  (not  must)  go  to  its  ' 
credibility. 

[lO.J  dth.  The  last  special  objection  is,  that  the  Court  expres- 
sed great  doubt  as  to  the  competency  of  certain  testimony  which 
had  been  admitted  before  the  Jury.  In  Monroe  vt,  the  State  of 
Georgia,  (5  Georgia  Reps.  85,)  this  Court  held,  that  it  was  error 
in  the  Circuit  Court  in  its  charge  to  the  Jury,  to  intimate  doubts 
as  to  the  competency  of  legal  testimony  which  had  been  submitted 
to  them,  it  being  calculated  to  paralyze  its  influence  in  their 
estimation.    We  see  no  reason  to  change  that  opinion. 

We  will  now,  in  conclusion,  examine  some  of  the  general  doo-  • 

trines  involved  in  the  charge  respecting  wills;  and  I  must  say. 
His  Honor,  Judge  HiU,  discharged  this  portion  of  his  arduous 
foncdons  with  equal  skill  and  perspicuity,  and  we  are  not  prepar- 
ed to  say  that  he  underrated  the  degree  of  testamentary  capa- 
city necessary  to  make  a  will,  in  maintaining  that  imbecility  of  f 
mind  did  not  disquaGfy,  provided  it  stcfpped  short  of  idio^  or         ^    ' 
lunacy.  ^'Before  investigating  this  case,  I  &i3  supposed  that  more^ 
capaoty  was  required  to  make  a  will  than  I  now  find  warranted 
by  the  authorities;  and  in  remanding  this  cause  to  the  Circuit 
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for  a  new  trial,  with  instructions,  I  am  inclined  to  think,  that  we 
rather  overrated  the  amount  of  mind  which  (he  law  exacts,  of  the 
testator.  At  any  rate,  I  have  myself  more  clear  and  definite 
views  respecting  this  subject  than  I  have  hitherto  entertained. 
Still,  I  find  no  acknowledged  standard  of  "  weights  and  measures" 
by  which  to  regulate  this  as  well  as  all  similar  investigations. 
We  apprehend  that  this  thing,  from  its  very  nature,  is  incapable 
of  being  fixed  and  determined.  All  attempts  to  draw  the  line  be- 
tween capacity  and  incapacity  have  ended  where  they  began, 
Y  namely :  in  nothing.    All  agi*ee  that  there  must  be^&  .sound  and 


-  disposing  mind  and  memory,  but  to  define  the  precise  quantum, 
hoc  opus,  hie  labor  est, 

[11.]  One  thing  is  certain — ^th'at  eccentricity,  however  great,  ia 
not  sufficient,  of  itself,  to  invalidate  a  will.  4  McCord's  R.  183. 
Mason  Lee,  the  testator  in  this  case,  supposed  himself  to  be  con- 
tinually haunted  by  witches,  devils  and  evil  spirits,  which  be  fi&n- 
cied,  were  always  worrying  him.  If  e  believed  that  aU  women  are 
witches.  (In  this,  perhaps,  he  was  not  bo  singular/)  He  liv^d  in 
the  strangest  manner — wore  an  extraordinary  dress,  and  slept  in 
a  hollow  log.  He  imagined  that  the  Wiggins'  relatives,  whom 
he  desired  to  disinherit,  were  in  his  teeth ;  and  to  dislodge  them» 
he  had  fourteen  sound  teeth  extracted,  evincing  no  sufieringfirom 

'  .  the  operation.  He  had  the  quarters  of  his  sUoes  cut  ofi^  saying, 
that  if  the  devil  got  into  his  feet,  he  could  drive  him  out  the  ea- 
sier. His  constant  dress  was  an  osnaburg  shirt,  a  negro  cloth 
short  coat,  breeches  and  leggings.  His  wearing  apparel,  at  his 
death,  was  appraised  at  one  dollar.  He  always  shaved  his  head 
close,  as  he  said  that  in  the  contests  with  the  witches,  they  might 
not  get  hold  of  his  hair,  and  also,  to  make  his  wits  glib.  He  had 
innumerable  swords,  of  all  sizes  and  shapes,  to  enable  him  to  fight 
the  devil  and  witches  successfully ;  they  were  made  by  a  neigh- 
boring blacksmith.  In  the  day-time,  neglecting  his  business,  he 
dozed  in  a  hollow  g^m-log,  for  a  bed,  in  his  miserable  hovel;  and 
at  night,  kept  awake  fighting  with  his  imaginary  unearthly  foea. 
He  fancied,  at  one  time,  that  he  had  the  devil  hailed  up  in  a  fire- 
place, at  one  end  of  his  house,  and  had  a  mark  made  across  his 
room,  over  which  he  never  would  pass,  nor  s^fiEor  it  to  be  swept* 
He  would  sometimes  send  for  all  hb  negroes  to  throw  dirt  upon 
the  roof  of  his  house,  to  drive  off  ghosts.  He  had  no  chair,  or  ta» 
ble,  or  plate  in  his  house.    He  used  a  forked  stick.    His  meat 
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was  boar  and  bull  beef  and  dumplings,  served  up  in  the  same  pot 
in  which  it  was  boiled,  and  placed  on  a  chest,  which  answered  him 
for  both  table  and  chair.  He  made  his  own  clothes ;  they  had  no 
buttons;  his  pantaloons  were  as  wide  as  petticoats,  without  a 
waistband,  and  fastened  round  him  with  a  rope.  His  saddle  was 
a  piece  of  hollow  gum-log,  covered  with  leather,  and  of  his  own 
make.  His  kennel,  on  which  he  eat,  slept  and  dozed  away  his 
time,  was  three  feet  wide,  five  feet  long,  and  four  feet  high.  He 
suffered  no  bull  or  boar,  on  his  plantation,  to  be  castrated.  He 
cat  off  all  the  tails  of  his  hogs  and  cattle,  close  to  the  roots ;  he 
said  the  cows  made  themselves  poor,  by  fighting  the  flies  with 
their  tails^  but  cut  them  off,  and  they  would  get  as  fat  as  squabs* 
He  once  brought  a  horse  from  home,  cut  off  its  ears,  and  mounted 
it  instantly  while  bleeding.  He  mutilated,  in  the  same  manner, 
all  of  his  horses  and  mules.  He  hoed  his  com  afler  frost,  saying 
it  would  come  out  green  again.  His  bargains  were  peculiar,  and 
generally  losing.  He  gave  long  credits,  without  interest.  Her 
sold  one  place  for  $7,000,  to  be  paid  in  17  years,  without  interest r 
and  if  the  purchaser  did  not  like  the  bargain  at  the  end  of  that 
time,  he  was  at  liberty  to  give  it  up,  without  paying  rent.  He* 
said  that  the  land,  at  the  expiration  of  the  time,  would  be  worth' 
ten  times  as  much  as  when  he  sold  it.  He  purchased  a  large 
body  of  poor  fiat  pine  land,  without  seeing  it,  and  put  his  negroes 
there,  vTithout  a  hut  to  live  in.  They  cleared  and  girdled  the* 
trees  of  2000  acres,  for  the  purpose,  he  said,  of  planting  it  in  pin-^ 
ders,  (ground  nuts,)  by  which,  he  said,  he  should  make  a  fortune.. 
Re  never  went  to  church,  nor  voted,  nor  was  required  to  do  pat*^ 
rol  or  militia  duty.  He  had  a  sulky  made;  his  directions  were, 
to  have  the  shafts  exactly  nine  feet  long,  and  the  chair  and  seat  tc^ 
be  square— -the  sticks  of  which  were  to  be  worked  with  a  draw-^ 
ing  knife— not  turned— and  the  cross-bars  were  to  be  square. 
But  enough  of  these  whimikalities.  The  will  was  established  r 
and  upon  the  appeal,  the  supervisory  tribunal,  through  its  organ, 
Judge  NoUy  declared  that  "  the  eyidence,  (a  part  of  which  only  I 
have  quoted,)  seemed  very  well  to  have  authorized  the  verdict 
which  the  Jury  rendered." 

If  the  maxim  be  sound,  that  what  is  against  reason,  cannot  be* 
law,  one  might,  I  think,  well  doubt  the  principle  of  this  case, 
without  being  branded  as  a  skeptic.  I  subscriber  however,  to 
the  doctrine^  that  it  is  not  every  man  of  a  frantic  appearance  and' 
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behavior,  who  is  to  be  considered  nan  compos  mentisp  either  as  it 
regards  contracts,  obligations  or  crimes ;  and  that  one  may  be 
addicted  occasionally  or  habitually  to  the  strangest  peculiaritiest 
and  yet  possess  a  testable  capacity. 

Not  only  is  the  greatest  nngtdarity  insufficient  to  set  aside  a 
will,  but  it  would  seem  that  a  mere  glimmering  of  rrrrrm  would 
be  sufficient  to  sustain  a  will.  Stewarfs  executor ^  AppeUamt,  and 
Lispenard  and  othere,  respondenU,  26  Wenddl,  255.  Alice  Lis* 
penard,  the  testatrix,  was  all  her  life,  as  it  appears  from  the  testi- 
mony, incapable  of  taking  care  of  herself ;  and  for  the  most  part  of 
it,  had  to  be  washed,  nursed  and  put  to  bed,  the  same  as  a  child. 
She  had  a  vacant  expression  of  countenance— a  silly,  unmeaning 
laugh,  when  spoken  to.  The  carriage  of  her  body  was  awkward 
and  unnatural,  and  she  dribbled  at  the  mouth.  She  was  not  per« 
mitted  to  associate  with  company.  Her  food  was  put  on  a  plate 
and  handed  to  her,  without  asking  her  what  she  would  have. 
When  upwards  of  thirty-five  years  of  age,  she  spent  her  time  sit- 
ting  at  the  window  of  the  house  where  she  resided,  and  would  sit 
there,  even  when  the  shutters  were  closed,  without  speaking  with 
any  one.  She  would  cry  like  a  child,  when  the  children  of  the 
family  in  which  she  boarded,  refiised  todivide  their  candies  with  her. 
She  could  not  be  taught  the  Lord's  Prayer,  nor  to  read,  much  less,  to 
write.  The  utmost  length  to  which  her  education  ever  progresaedi 
was  to  spell  words  of  two  syllables.  At  a  later  period  of  her  life, 
the  experiment  was  renewed,  but  the  result  attended  with  no 
better  success ;  this  appearing  to  be  the  neplus  uUra  of  her  intel- 
lectual capacity.  When  her  father,  Anthony  Lispenard,  died,  his 
will  contained  the  following  remarkable  provision,  with  respect 
to  his  daughter  Alice :  ''  And  as  it  has  pleased  Almighty  Godi 
that  my  daughter  should  have  such  imbecility  of  mind,  as  to  ren- 
der her  incapable  of  managing  and  taking  c&re  of  property,  my 
will  further  is,  that  she  be  allowed  five  hundred  dollars  for  her 
maintenance,  during  her  natural  life."  Yet,  notwithstanding  all 
this  array  of  facts,  as  summed  up  by  the  surrogate,  (CampbeQ,) 
and  this  deliberate  judgment  of  the  father  himself,  who,  above  all 
others,  was  best  acquainted  with  the  character  and  mental  condition 
of  his  unfortunate  child*— and  made,  too,  at  a  period  when  there  was 
nothing  to  harden  hisheart  towards  his  daughter,  or  alienate  his  affeo* 
tions  from  her — her  will,  bequeathing  an  immense  estate,  was  set 
up  and  established.     The  Court  of  Errors  in  New  York,  nain- 
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laJning  that  imbecility  of  mind  in  a  testatoPp  will  not  avoid  his  last 
will  and  testament ;  that  all  persons,  except  idiotSf  hmaiiea^  and 
dioee  who  are  non  compos  menti^f  of  lawful  age,  and  not  under 
coverture  or  constraint,  are  competent  to  make  a  will,  be  their 
)inderstanding  ever  so  weak.     Shelford  on  Lunacy,  p,  37.     That    . 
Courts,  in  passing  npon  a  will,  do  not  measure  the  extent  of  the 
jumderstanding  of  the  testator ;  for  ifKe  he  riot  totally  deprived  qfrech   | 
f$o»,  whether  he  be  wise  or  unwise,  he  is  the  law&l  disposer  of  f^ 
^xtB  prop^lTf;'aJid  tl^  will  gtanda  as  a  reason  for  hi»  actions.     lb,   ' 
>39.     That  k  man's  capacity  may  be  perfect,  to  dispose  of  property 
bj  win,  yet  inadequate  for  the  management  of  other  business. 
As  for  instance— M:o  make  contracts  for  the  purchase  and  sale  of 
property ;  and  therefore,  a  Court  of  Chancery  may  commit  the 
property  of  a  person,  incapable  of  managing  his  estate,  to  the 
icbarge  of  a  committee,  and  yet,  after  his  death,  give  effect  to  a 
will  made  by  him,  whilst  laboring  under  such  incapa^tj. 

And  I  am  constrained  to  say,  after  the  most  care^  considera- 
tion, that  these  doctrines  are  in  accordance  with  the  authorities. 
'Swinimme,  one  of  the  oldest,  and  perhaps  still  the  best  writer, 
«pon  this  subject,  says  :  {Fart  2,  §4.)  "  If  a  man  of  mean  under- 
8tan£ng,  neither  wise  nor  foohsh,  but  indifferent,  as  it  were,  be- 
tween a  wise  man  and  a  fool,  yea,  though  he  rather  incline  to  the 
.^fooUsh  sort^  so  that  for,  his  duU  capacity  he  may  be  termed  grossum 
Yktpu^  t  dunce^  such  ^  one  is  not  prohibited  to  make  a  testsm^it, 
naless  he  be  yet  more  foolish,  and  so  very  simple  and  sottish  that 
he  may^easily  be  made  to  believe  things  incredible  or  impossible ; 
as,  tkat  9n  ass  can  fly,  or  that  trees  did  waUc,  beasts  and  birds  could 
speak,  as  it  is  in  JSsop*s  fables."  And  Lord  Coke  defines  a  non 
tompos  mentis  to  be  one  who,  by  sickness,  grief,  or  other  accident, 
fehoUy  loseth  his  understanding.  ^  Beverly* s  Case,  4  Reports,  123» 
Coke's  Lit,  247,  a.  And  Mr.  Senator  Verplanck  thus  eloquently 
discourses  upon  this  subject,  in  the  case  already  referred  to  in 
26  WendeU: 

<*  Taking  mankind,  such  as  observation  shows  us  humai)  nature 
to  be,  can  any  other  than  this  be  a  safe,  prudent,  just  or  politic 
ktile^  When  we  observe  the  strange  incongruities  of  human  char- 
iicter,  the  astounding  mixture  of  sagacity  and  weakness  in  the 
sdme  mind,  <  the  fears  of  the  brave  and  the  follies  of  the  wise'—* 
when  literary  biography  shows  us  the  discoverers  of  truth  and 
Ae  teachers  of  wisdom,  like  Newton  and  Pascal,  suffering  under 
▼ou  VI.         ^5 
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<  the  Tariable  weather  of  the  mind^the  flying  yapors  of  incipieiit  lu- 
nacy'—when,  in  ordinary  Hfe,  it  often  happens  that  the  moat  aa- 
gaciouB  and  prudent,  in  many  oFthe  affiurs  of  basmess,  are  yet, 
in  some  point  of  domestic  conduct,  guilty  of  absurditieB,  such  as 
the  feeblest  minds  could  not  commit,  one  might  almost  adopt  the 
startling  conclusion  of  Dr.  Haslam^  whor  after  years  of  profes- 
sional observation  of  the  phenomena  of  mental  disease,  when  est* 
amined  in  the  remarkable  case  of  Miss  Bagsterr  in  answer  to  the 
customary  question,  "  Was  Miss  B.  of  sound  mind  ?"  replied^* 
"  I  never  knew  any  human  being  who  was  of  sonnd^mind." 

«  So  again,  if  we  look  around  our  own-  circle  of  acquaintance^ 
every  one  must  have  known  aged,  blind  or  infirm  persons,  unfit- 
ted, by  the  state  of  their  minds,  or  of  their  senses,  for  the  man"- 
agement  of  any  affairs,  and  finom  their  necessary  seclusion  firom 
the  concerns  of  life,  entertamipg  ifolse  notions,  and  mixing  up  Ae 
past  with  the  present.  Yet  these,  and  such  as  these,  may,  by  the 
aid  of  their  friends  and  femilies,  upon  whom  they  have  a  right  to 
rely,  and  with  a  general  understanding  of  their  own  interest,  and 
the  effects  of  their  acts,  make  vrills,  conveyances,  and  other  dispo- 
sitions of  property,  which  could  not  be  set  aside  without  gross  and 
manifest  hardship  and  injustice. 

<<  To  establish  any  standard^  of  intellect,  or  iDformation,beyond 
the  possession  of  reason  in  the  lowest  degreOa  as  in  itself  ewewft'ol  to 
legal  capacity,  would  create  endless  uncertainty,,  difficulty  and 
litigation — ^would  shake  the  security  of  property,  and  wrest  fi-om 
the  aged  and  infirm,  that  authority  over  their  earnings  and  savings 
which  is  offen  their  best  security  against  injury  and= neglect.  £f 
you  throw  aside  the  old  Common  Law  test  of  capacity,  dien, 
proofe  of  wild  speculations,  or  extravagant  and  peculiar  opinionsf 
or  of  the  forgotfulness  or  the  prejudices  of  old  age,  might  be  sul^ 
ficientto  shake  Ihe  fiiirest  conveyance  or  impeach  the  most  equi- 
table will.  The  law,  therefere,  in  fixing  the  standard  of  positive 
legal  competency,  haQ  taken  a  low  standard  of  capacity ;  but  it  b 
a  dear  jmd  definite  one,  and  therefore,  wise  and  safe.  It  holds, 
(in  the  language  of  the  latest  English  Commentator,)  that,  ''weaM 
minds  diflfer  from  strong  ones,  only  in  the  extent  and  power  rf 
their  faculties ;  but  imlftjm  tlift|;;^tttgn,y  a  tnfpl  Ittftg  of  m^jBtatand^ 
ing,  or  i$ocy,  or  delusion,  they  cannot  ptoppriy  be  <SonaaiBitwl 
unsound."     Shdford. 

Again — not  only  are  eooeH^ricity  and  imbecility  no  just  gromidB 
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for  a«ttkig  aside  a  will»  but  old  age  does  not  deprive  a  inan  of  the 
capacity  of  making  a  Hestameat;  for  a  man  may  make  his  will, 
how  old  soever  he  may  be,  since  it  is  not  the  integrity  of  the  body 
but  of  the  mindy.  that  is  requisite  in  testanents,  provided  the  un- 
derHtanding  ha^  not  become  destroyed,  by  surviving  the  period 
th^^Providence  has  assigned  to  the  sanity  and  stability  of  the 
mind.  The  want  of  recollection  of  names,  is  one  of  the  earliest 
symptoms  of  the  decay  of  memory,  by  reason  of  old  age ;  but  it  is 
not  sufficient  to  create  incapacity,  unleps  it  is  quite  total,  or  ex- 
tend to  the  immediate  family  and  property  of  the  deceased.  I 
once  walked  more  than  a  hundred  yards  with  Luther  Martin  of 
Maryland,  for  the  purpose  of  being  introduced  to  his  grand-son, 
whom  he  had  brought  to  college,  without  his  being  able  to  recall 
te  his  mind  the  name  of  his  son-in-law,  the  father  of  the  young 
man.  And  yet,  I  have  no  idea  that  his  Acuities  were  so  far  gone 
and  shattered,  as  to  have  lost  their  testamentary  power.    If  the  tes^ 

tator  be  ^'^pafr)?  ti^^'^^ilig^"  nr.tnf  thnnghf  nr  p^pnyy^  itis  enOUgh.    /^  ^ 

Jacob  Bennet,  the  testator,  was  between  90  and  100  years  old, 
when  he  made  his  will,  disposing  of  his  negroes,  (New  York  / 1 !) 
fiimiture  and  stock,  on  his  fium.     His  will  was  executed — Chan* 
eellor  Kail  holding,  that  neither  age,  nor  sickness,  nor  extreme 
distress,  or  debility  of  body,  will  affect  the  capacity  to  make  a 
will,  if  sufficient  understanding  remains.    He  feelingly  observes, 
that,  **  it  is  one  of  the  painful  consequences  of  extreme  old-age,    '• 
that  It  ceases  to  excite  interest,  and  is  apt  to  be  lefb  solitary  and     \    '* 
neglected.    The  control  which  the  law  .still  givea  to  a  manj  over 
.  3  the  disposal  of  his  property,  is  one  of  the  most  efficient  means       ^ 
which  he  has,  in  protracted  life,  to  command  the  attentions  due  to        \ 
his  infirmities.     The  will  of  su^  au  aged  man  ought  to  be  regard-         \ 
ed  with  great  tenderness,  when  it  appears  not  to  have  been  pro-  \ 

cured  by  fraudulent  acts,  but  contains  those  very  dispositions  ^ 

which  the  circumstances  of  his  situation,  and  the  course  of  the 
natural  affections  dictated."  Van  Alst  and  otAerst  vs.  Hunter 
and  others,  5  Johns,.  Ch.  R.  148. 

In  Brunne  vs.  MoUiston,  (3  Wheat.  129,)  Huston,  J.  said,  "  That 
the  decedent  must  be  pgesuinod-tO'  bo-compfitciiit  to  make- a  will, 
until  ^  contyary4a  pjroved — ^that  the  presumption  of  compe- 
tency Is'aot  d^sttoyedr  by>-aay^  aiUTfiTTiity  of  age,  though  it  maybe 
weakened,  where  the  testator  is  very  old,  and  circumstances  ad- 
ditional are  proved ;  but  taken  alone,  it  matters  not  that  the  tes- 


/ 

1 


i 


956  SUPREME  COURT  OP  GEORGIA. 

Potts  and  others  vj.  House. 

tator  was  a  hundred  years  old,  at  the  time  of  executing  the  will." 
So,  one  who  is  deaf  and  dumb,  whether  so  from  infancy,  or  his 
misfortune  has  been  superinduced  by  subsequent  cause,  may,  nev- 
ertheless, make  a  testamentary  disposition  of  his  property. 

One  who  is  deaf  and  dumb  from  his  nativity,  is,  in  presumption 
of  law,  an  idiot,  and  therefore,  incapable  of  making  a  will;  but 
such  presumption  may  be  rebutted ;  and  if  it  sufficiently  appears 
that  he  understands  what  atestamentmeans,  and  has  a  desire  to  make 
one,  he  may,  by  signs  and  tokens,  declare  his  testament.  One 
who  is  not  deaf  and  dumb  by  nature,  but  being  once  able  to  hear 
and  speak,  if,  by  some  accident  he  loses  both  his  hearing  and  the 
use  of  his  tongue,  then,  in  case  he  be  able  to  write,  he  may,  with 
his  own  hand,  write  his  last  will  and  testament  And  if  he  be  not 
able  to  write,  then,  he  is  in  the  same  case  with  those  who  be  both 
deaf  and  dumb  by  nature,  i.  e.  if  he  have  understanding,  he  may 
make  his  testament  by  signs,  otherwise,  not  at  alL  Such  as  can 
speak,  but  cannot  hear,  they  may  make  their  testaments  as  if  they 
could  both  speak  and  hear,  whether  that  defect  comes  by  nature 
or  otherwise.  Such  as  be  speechless  only,  and  -not  void  of  hear* 
ing,  if  they  can  write,  may  very  weU  make  their  testaments  them« 
selves,  by  writing.  If  they  cannot  write,  they  may  also  make 
their  testaments  by  signs,  so  that  the  same  sign  be  suffi^endy 
known  to  such  as  then  be  present.  1  Wnu.  Ex^rSf  2d  Amer.  ed^ 
p,  15. 

I  would  respectfully  submit,  whether,  in  this  age  of  benevo^ 
lence,  I  had  almost  said,  of  the  revival  of  miracles,  when,  through 
the  instrumentality  of  appropriate  asylums,  eyes  have  literally 
been  given  to  the  blind,  and  ears  to  the  deaf,  the  presum/^um 
ought  any  longer  to  be  against  the  testable  capacity  of  mrotes  I 

I  would  only  add,  once  more,  that  a  man  may  be  capable  of 

disposing  by  will,  and  yet  incapable  to  make  a  contract,  or  to 

manage  his  estate.     To  this  point  the  authorities  are  numerous, 

I  will  content  myself  to  cite  one  only.     Mr.  Justice  Waskmgiomf 

in  Harrison  vs.  Rowan,  (3  Wash.  C.  C  R.  ^80,)  charged  the  Ja« 

ry,  "  that  it  was  not  necessary  that  the  testator  should  view  his 

will,  with  the  eye  of  a  lawyer,  and  comprehend  its  provisions  in 

their  legal  form.    It  is  sufficient  if  he  hai^hiab  ^  nuQ&^HR^Dpemot 

O    .    ry,  as  will  enable  him  to  understand  the  business  ijMMi^oifl 

1^    engaged,  the  prQpt^ijJy  hQ  n^eans  to  di^pWQj2frlbftpttKv  IE)m 

I    are  the  otgects  of  his  bouniy,  and  the  gpumer  in  wfn^ehifcia  to  he 
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distributed  between  them.  It  is  the  business  of  the  testator  to. 
dictate  the  purposes  of  his  mind,  and  of  the  scrivener  to  express 
them  in  legal  form  ;  that  it  was  soundness  of  mind,  and  not  the> 
state  of  the  bodily  health,  that  was  to  be  attended  to.  His  capa- 
city may  be  perfect  to  dispose  of  his  property  by  will,  and  yet 
Tery  inadequate  to  the  management  of  other  business  ;  as,,  for 
instance,  to  make  contracts  for  the  purchase  or  sale  of  property. 
For  most  men,  at  different  periods  of  their  lives,  have  meditated 
npon  the  subject  of  the  disposition  of  their  property  by  will,  and 
when  called  upon  to  have  their  intentions  committed  to  writing,. 
they  find  much  less  difficulty  in  declaring  their  intentions,  than 
diey  would  in  comprehending  business  in  some  measure  new.'*' 

James  Potts,  senior,  the  testator  in  this  case,  was  about  ninety 
years  old ;  was  rendered  almost  speechless  by  age  and  the  loss 
of  his  health ;  was  bedridden,  and  on  account  of  his  bodily  in-w 
firmities  at  least,  if  not  mental,  rendered  pretty  much  incapable* 
of  attending  to  and  managing  his  ordinary  business. 

[12.]  Ferhi^s  there  is  one  principle  which  I  have  failed  to» 
guard  with  sufficient  accuracy,  to  wit :  the  distinction  between. 
oddity  or  caprice,  as  exhibited  in  Mason  Lee,  and  derangement. 

[13.]  Because  if  there  be  partial  insanity  only,  and  the  will  is  ,  *. 
the  direct  joffiiprin^  of  it,  it  will  be  invalid,  although  the  general 
edacity  be  wholly  unimpeached.  And  this  partial  insanity  may 
be  quo  aiioe  or  quo  ad  hanc  :  i.  e.  upon  a  particular  subject,  or  as 
to  a  particular  person.  In  either  case,  the  sound  and  disposing 
mind  is  deficient  or  wanting  in  regard  to  this  particular  transac- 
tion. It  is  well  established,  both  by  medical  and  legal  authorities, 
that  a  party  may  be  both  sane  and  insane,  at  different  times,  upon 
the  Monle  subject,  and  both  sane  and  insane  at  the  same  time  on 
jdiffhrejU  subjects;  audit  is  in  this  last  sense  that  the  phrase  par* 
^to^MMamly  is  generally  used. 

The  case  of  Dew  vs,  Clark,  is  a  striking  illustration  of  that  de- 
hiaionf  in  relation  to  the  act  in  question,  which  Irill  defeat  a  will^ 
•while  the  testator  in  making  it  was  sane  in  other  respects  and  on 
all  other  subjects.  The  evidence  showed,  that  the  deceased  was 
a  sensible,  clever  man,  conducting  himself,  in  the  ordinary  trans- 
actions of  lile  and  his  afiairs^  rationally ;  amassed  a  considerable 
■fortune  by  his  profession  ;  his  friends  and  acquaintances,  some  of 
them  medical  men,  never  considered  or  even  suspected  that  he 
4iras  deranged  in  his  mind ;  yet  it  wtui  shown  that  he  labored  un- 
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der  some  strange  halluctnation,  both  as  to  himself  and  hisNdangjb- 
ter.  She  was  proved  to  have  been  always  amiable  in  her  dispon* 
tion,  of  superior  talents  and  engaging  manners,  diligent,  industri- 
ous, submissive  and  obedient,  patient  under  affliction,  dutiful  and 
affectionate,  modest  and  virtuous,  moral  and  religious ;  yet,  in  the 
dely4&iijiiind  of  her  father,  she  was  the  most  extraordinary  in- 
stance of  depravity,  vileness,  vice,  crime,  profligacy,  artifice,  dis- 
obedience, revolt  and  rebellion,  and  quite  irreclaimable,  while,  in 
regard  to  himself,  he  considered  himself  a  pattern  of  fttherly 
tenderness  and  affection,  though  tying  his  daughter  to  a  bedpost 
and  flogging  her  with  the  most  unmerciful  severity,  and  compell- 
ing her  to  perform  the  most  menial  drudgery,  to  which  even  a 
servant  would  not  submit.  These  impressions  accompanied  him 
through  life,  and  were  recorded  in  his  wilL  Neither  the  persua- 
sion of  friends,  nor  the  sanction  of  religion,  could  change  his 
nund  or  purpose.  (8  Watt^^  71,  '2.)  Sir  John  NiekolSf  taking  a 
different  view  of  both  the  father  and  daughter  from  what  the  tes- 
tator did,  pronounced  against  the  validity  of  the  will,  which  de- 
cree was  confirmed  by  the  delegates,  and  the  Lord  Chancellor, 
on  a  petition  for  a  commission  of  review,  refbsed  to  recommend 
it.    Hogg,  Ecc.  Rep.  8. 

If  there  be,  then,  a  total  deprivation  of  reason,  from  birth  or 
subsequent  calamity,  whether  permanently  or  existing  only  at  the 
time  of  execution,  the  will  is  a  nullity,  however  suitable  and  right 
the  terms  of  its  bequests,  and  with  whatever  good  purpose  nnd 
intentions  it  may  have  been  made ;  but  although  the  testator  be 
not  nom  compot,  within  the  legal  acceptation  of  the^term»  still,  if 
he  labor  under  ddunam  as  to  the  special  matter,  he  is  not,  in  ikai 
respect f  competent  in  the  eye  of  the  law.  And  while  weakness  6i 
understanding  is  not,  of  itself,  any  objection  in  law  to  the  validity 
of  a  will  or  contract,  still,  in  connection  with  other  circumstances, 
imbecility  of  mind,  whether  from  age  or  disease,  or  any  other 
cause,  may  be  relied  on  to  show  that  the  particular  will  or  agree- 
ment in  controversy,  was  procured  by  fraud  or  undue  influence; 
and  less  proof  will  be  required  ii^  such  case  from  him  who  al- 
leges it 

[14.]  Having  said  all  that  I  deem  necessary  as  to  the  degiree  of 
intelligence  requisite  tp  make  a  will ;  having  endeavored  to  show 
that  neither  peculiarity  of  character,  however  extravagant,  weft 
amounting  to  general  or  partial  insanity,  toealmets  of  understand!- 
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ingf  nor  extreme  old  age,  nor  want  of  hearing  or  speech,  or  the 
capacity  to  transact  the  ordinary  business  of  fife,  such  as  buying 
and  selling  property,  will  disqualify  a  person  from  making  a 
will,  I  will  pass  on  to  the  only  other  main  matter  of  inquiry,  anci 
that  is,  what  degree  and  kind  of  influeircef  exerted  over  the  tes^ 
tator  in  obtaining  a  will,  is  svfficient  to  set  it  aside  7 


1 


[15.]  With  respect  to  a  will  alleged  to  have  been  obtained  by       '  | 

1  ^  /' 


undue  influence,  I  would  remarks  that  it  is  not  anlawful  for  a  per^ 
son,  by  honest  intercession  and  persuasion,  to  procure  a  will  in 
favor  of  himself  or  another ;  neither  is  it,  to  induce  the  testator, 
by  fair  and  flatteruig  8][)eeches ;  for  though  persuasion  may  h& 
employed  to  induce  the  dispositions  in  a  will,  this  does  not  amount 
to  influence  in  the  legal  sense.  /  If  a  wife,  by  her  virtues,  has 
gaine^Tsuch  an  ascendancy  over  her  hcwband,  and  so  rivalled  Yna 
iflfections  that  her  good  pleasure  is  a  law  to  him,  such  an  influ-^ 
ence  can  never  be  a  reason  for  impeaching  a  will  made  in  her  fs' 
vor,  even  to  the  exclusion  of  the  residue  of  his  family.  Nor 
would  it  be  safe  to  set  aside  a  will,  on  the  gp*ound  of  influenced, 
importunity,  or  undue  advantage  taken  of  the  testator  by  his  wife# 
though  it  should  be  proved  that  ehe  possessed  a  powerful  influ" 
enee  over  his  mind  and  conduct  in  the  general  concerns  of  life  ; 
^N  bat  where  persmasion  is  used. with  a  testator  on  his  death-bed^  (^^ 
when  even  a  word  distActs  Hat,  it  may  amount  to  moral  force 
and  inspiring  fear.     4  (rreenlf,  220, 

On  this  subject,  as  on  that  with  regard  to  capacity,  no  precisd 
and  distinct  fine  can  be  drawn.  Suffice  it  to  say,  that  the  influ-^ 
enee  exercised  must  be  an  tmlawful  importunity,  on  account  of 
the  masmer  or  fiuftive  of  its.  exertion,  and  by  i^ason  of  which  the 
testator's  mind  was  bq  stiohsnras^isd  and  restrained  in  its  openitionr, 
that  he  was  not  master  of  hia  own  opinions  in  respect  to  the  dis<' 
position,  of.  hia  estate. 

In  the  case  of  the  will  of  Edward  Campum^  {Exjntrte  Fearon^ 
6  Vu.  633,)  the  Court  of  Delegates,  consisting  of  some  of  the 
most  Astinguished  Judges  and  Civilians  in  England,  set  the  will 
aside,  on  the  ground  that  unjue  influence  had'  been  exercised 
ever  the  mind  of  the  testator  by  his  physician  and  house-keeper  ; 
and  Lord  Rodyn^  being  satisfied  with  their  decision,  reported 
against  granting  a  commission  of  review.  And  in  Hacker  w; 
Kmebum,  {Styles*  Rep.  427,)  RoUe,  C.  J.  held,  that  a  will  execu^ 
ted  by  a  man  in  his  last  sickness,  by  the  over  importunity  of  hii» 
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>vife,  and  for  the  sake  of  quiet,  was  not  vilid.  Perhaps  we  c<^l^ 
tiot  do  better  than  sum  up  all  we  ha\'e  to  say  on  this  topic  by  An- 
other quotation  from  Smnhume,  It  is  good  to  draw  water  fronft 
the  90urce  rather  than  from  the  TAmiih  of  the  stream.  ArUifuas 
txquirerejbntes,  '*  If  the  testator  be  compelled  by  violence,  or 
urged  by  threatenings,  to  make  his  testament,  that  testament  b^g 
made  by  just  fear,  is  ineffectual.  Likewise,  if  he  be  circum- 
vented by  fraud,  the  testament  loseth  its  force.  For,  albeit-,  hon- 
est and  modest  intercession  and  request  is  not  prohibited,  yet 
i  these  fraudulent  and  malicious  means,  whereby  men  jure  B0ggflf 
induced  to  make  their  testaments,  are  no  less  detestable  than  open 
force."     1  Swinh^  22. 

It  is  objected,  however,  in  this  case,  that  th^  testator  was  Under 
the  control  of  his  slaves^  and  that  this  circumstance,  if  well  au- 
thentitated,  ought,  ^^oJact4?,  to  destroy  the  will.  That  while  it 
18  allowed  to  free  white  persons^  whether  kindred  or  su-angersj 
\o  influence  others,  by  proper  meansj  to  make  their  wills,  yet  that 
where  this  influence  proceeds  froni  slaves,  it  indicates  sucb  mond 
degradation  as  should  induce  the  Courts,  frobi  motives  of  public 
policy,  to  avoid  their  acts. 

As  to  the  source  whence  this  moral  coercion  ccMnes,  the  law 
makes  no  discrimination,  consequently  we  c&n  make  none.  Thd 
testimony  does  not  show  that  any  impiOper  intercourse  existed) 
lat  the  time  the  will  was  executed,  or  previously,  between  the  tes^ 
later  and  his  staves,  or  any  of  them ;  but  had  it  been  otherwise^ 
tod  this  will  had  been  the  r^ult  of  that  miserable  in&tuation» 
however  shocking  it  might  be  to  our  sense  of  decency  and  pn>- 
priety,  and  proper  subordination  <m  the  part  of  olur  negroes,  still 
Vre  dare  not,  on  that  account)  impeach  the  will^  UnlMi  the  Legis* 
lature  should  side  fit,  in  its  wisdom,  to  abridge  the  right  of  the 
t>wner  to  dispose  of  his  property  for  this  caUse.  The  only  inqui^' 
ty  for  Courts  isi  Was  the  testator,  from  the  infirmity  of  age  o^ 
t  V  t>ther  cajise,  coxistrained  to  )lot  against  his  WiU,  to  do  that  wlacii 

"^ '  be  was  unable  to  refiise,  by  Importuiiity  or  threats^  or  any  o^ei^ 

Way  by  which  one  person  acqUir^  dominion  and  eottlrol  ov^aiH 
other  1  If  so,  fhe  validity  of  the  will  sHiy  be  impeadied;  9oi 
it  is  wholly  immaterial  from  what  quarter  this  Uaibie  infia^icd 
Which  destroys  free  agency  comes,  whether  from  a  stave  or  a  tttm 
white  person.  To  set  cuiide  a  Will  because  it  U  (^ricioUa  or  nai* 
reasonable,  or  because  the  tast^or  may  hate  selected  an  tmwov- 
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thy  object  for  the  bestowal  of  his  bounty,  is  to  deprive  him.  of  the 
niQ^tfherjflhed,  pfall  rights,  namely  :  the  rights- secured  by  law, 
to  dispose  of  hi»  estate-by  wiUrw^uch  way  as  may  seem  good 
inhistyi^n  eyes. 

The  will  of  W.  B.  Parr  was  several  times  before  the  Courts  of 
South  Carolina,  and  its  validity  contested,  among  other  grounds, 
because  it  was  obtained  by  undue  influence  exercised  over  the 
testator  by  the  executor,  Dr.  Thompson,  and  hy  a  negro  tooman 
named  ¥an^  and  her  9on,  Henry ;  and  that  it  was  obtained  by 
threats  made  by  the  same  persons.     Cheves*  Law  and  Equity 
Repe,  37.     1  BAckardaon^t  Law  Reps.  80.     1   Spear* s  Rep,  93. 
The  proof  showed  that  Fan  was  the  paramour,  and  Henry  the 
eon,  of  the  testator ;  that  this  woman  had  the  influence  over  him 
of  a  white  woman  and  a  wife.    He  had  a  clock  which  he  cursed 
und  said  he  would  not  have  bought  it  but  for  Fan  ;  promised  to 
destroy  a  dog  that  killed  sheep,  but  did  not  do  it  because  she  ob- 
jected ;  bargained  for  a  negro,  but  would  not  buy  till  her  pleasure 
was  consulted ;  sold  a  negro  girl  at  her  desire,  and  made  titles  to 
another  one  that  she  offered  for  sale  as  her  own,  and  when  he  had 
made  the  titles,  said  "he  hoped  she  would  now  be  satisfied,  as 
there  was  no  other  woman  left,  he  hoped  he  would  have  some 
peace.*'    One  witness  thought  she  had  ^ch  influence  that  she 
could  have  had  any  negro  sold  that  she  pleased.    At  Christmas, 
1835,  Farr  said  he  should  not  live  long,  and  wanted  to  divide  his 
propcnty  out  among  his  relations  equally.     Fan  said,  "  what  is  to 
become  of  me  and  Henry  V*    Farr  said  he  would  give  her  mo- 
ney enough  to  maintain  her  during  her  life,  and  she  might  go  to  a 
ftee  State.     She  replied,  *'  before  any  of  the  Farrs  should  have 
any  of  the  property  she  would  lose  her  life."     Fan   refused 
to  let  a  servant  come  to  him  when  called;  they  quarreled  about 
it ;  she  shook  her  fist  in  his  face  and  threatened  to  knock  his  teeth 
down  bis  throat ;  witness  heard  them  quarrel  in  the  night ;  heard 
her  cbXL  Hannah,  a  servant,  to  bring  her  the  whip  and  she  would 
beat  his  skin  off.     They  would  get  drunk  together  and  she  was 
insolent  to  him ;  told  him  to  hu9h  or  she'd  give  him  hell ;  cursed 
Um  for  a  d — ^ned  rascal ;  rubbed  her  fist  in  his  face  and  dared  him 
to  open  his  mouthy  called  him  a  d—ned  old  palsied  rascal.     Tes- 
tator told  Dawkins,  that  Fan  had  tried  to  kill  him  with  a  spear ; 
eto  threw  it  at  him  and  stuck  it  in  the  bed  post ;  Fan  was  drunk 
and  he  made  them  make  friends.     Many  other  disgusting  details 
VOL.  VI.        46 
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were  narrated  on  the  trial,  which  need  not  be  repeated.  Farr 
was  66  years  old  when  he  died^  was  originally  a  man  of  strong 
mind,  but  he  was  much  enfeebled  by  hard  drinking,  and  his  me- 
mory was  impaired  by  a  stroke  of  the  palsy  ;  still  he  was  capa- 
ble of  doing  business. 

Judge  Earle,  in  commenting  upon  this  case,  said,  <*  This  phrase 
of  undue  influence,  ""so  frequently  resorted  to  in  this  country  by 
disappointed  relations,  to  avoid  wills  6f  persons  on  whom,  while 
living,  they  had  no  claims,  seems  to  me  to  be  a  modern  innova- 
tion, and  is  not  known  in  the  English  Couits.  The  true  inquiry 
always  is,  whether  there  exists  the  animus  testandi  1  The  party 
therefore  must  be  free,  and  under  no  compulsion  from  such  threat 
or  violence,  as  may  reasonably  be  suppo^sed  to  move  a  constant 
Even  in  cSvse  of  such  canstzaiat  or  fear,  if  when  they  are 


man. 


pver,  the  testator  confirms  the  will,  it  is  made  good.  Applying 
the  general  rules,  governing  such  cases  to  that  made  by  the  proof, 
it  will  be  very  difficult  to  find  the  evidence  either  of  threat  or  vi- 
olence, of  fear  or  compulsion,  or  of  excessive  importunity,  ex- 
torting from  the  feebleness  of  age  or  disease,  what  it  was  unwil- 
ling to  grant,  yet  unable  to  withhold." 

And  Judge  Evans,  whem  commenting  on  the  same  will,  many 
years  afterwards,  said,  '|  whenever  the  validity  of  a  will  is  dispu- 
ted, the  natural  inquiry  is,  whetheritia  yoluntary — whetliecit_hfi 

conformable  to  the    wiflli^a  and    prftvini^aly   fWlarPji^    itito^^^^  ^^f 

the  testator  and  according  to  the  course  of  his  afiTectiogs  ?  When 
a  sane  man,  vrith  legal  solemnities,  executes  a  wiU,  the  law  pre- 
sumes, in  the  absence  of  proof  to  the  contrary,  that  it  was  done 
voluntarily,  and  that  it  contains  truly  his  wishes  and  intentions  in 
relation  to  the  disposition  of  his  property.  The  burden  of  proof 
lies  on  him  who  alleges  the  existence  of  .undue  influence,  and  its 
exercise  in  the  procurement  of  the  will.  I  have  before  said  that 
Fan  was  greatly  indulged,  and  that  she  had  some  influence  over 
the  testator,  arising  out  of  her  position^  can  scarcely  be  doubted. 
From  this  arose  her  familiar  mode  of  addressing-  him,  her  pre- 
sumptuous claim  to  be  his  wife,  and  her  dominion  over  the  ser- 
vants and  household  affairs ;  but  beyond  these  the  evidence  fur- 
nishes no  proof  of  influence  possessed  or  exercised,  or  attempted 
to  be  exercised." 

It  is  true  that  the  Jury  uniformly  found  against  the  will,  and 
that  the  Court  finally  acquiesced,  upon  the  principle  that,  where 
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the  case  consists  of  facts,  which  have  been  fairly  submitted  lo  the 
Jury,  with  foil  instructions  from  the  Court,  their  verdict  concludes 
the  case.  Still  it  serves  to  show  the  opinion  of  the  distinguished 
Judges,  who  repeatedly  had  this  case  under  consideration,  of  the 
nature  and  degree  of  influence  which  must  be  exerted  over  the 
testator,  in  order  to  invalidate  his  will ;  and  that  it  matters  not 
that  the  imputed  control  is  at  the  instance  of  a  slave,  and  that 
slave  the  mistress  of  the  deceased,  provided  the  testator  was  left 
a  free  agent 

It  is  only  necessary  to  advert  for  a  moment  to  the  brief  of  the 
testimony  in  the  case  before  us,  to  see  how  immeasurably  short  it 
comes  on  the  score  of  unjust  control,  of  that  which  accoippanied 
Farr's  will.  John  Hill  testified  that  he  visited  the  testator  some- 
time before  his  death ;  that  soon  after  he  arrived  at  the  house, 
two  female  slaves,  one  an  old  and  the  other  a  young  woman,  vol- 
untarily took  their  stand  on  each  side  of  the  testator,  and  on  them 
he  seemed  to  rely  for  direction.  Potts  appeared  to  be  very  stu- 
pid and  incompetent  to  transact  any  business.  Jesse  Kinsey 
swore,  that  Potts'  negroes  did  pretty  much  as  they  pleased,  and 
his  principal  house  woman  appeared  to  exercise  a  controlling  in- 
fluence over  him — she  was  his  interpreter;  his  speech  was  not 
only  defective,  but  thinks  there  was  a  want  both  of  bodily  and 
mental  strength ;  he  was  inclined  to  be  flcJiJe-xninded  and  not  very 
determined  in  carrying  out  his  purposes;  he  was  kind  and  indul- 
gent to  his  slaves,  and  they  obeyed  or  disobeyed  his  orders  pretty 
much  as  thoy  pleased.  James  Stewart,  another  witness  exam- 
ined, stated  that  for  several  years  before  Potts  died  he  thought 
him  very  much  under  the  influence  of  his  negro  woman  Lucy. 
The  last  visit  that  William  Harris  made  to  the  deceased,  a  negro 
woman  interpreted  for  him.  Mrs.  Jemima  Slaughter  did  not 
think  the  testator  capable  of  making  a  will,  from  his  extreme  old 
age,  want  of  speech  and  memory,  and  the  influence  the  negroes 
appeared  to  exert  over  him ;  that  two  of  his  women  especially 
seemed  to  have  a  great  control  over  him  in  all  his  affairs  ;  that 
she  has  heard  him  consulting  with  Lucy  in  relation  to  his  busi- 
ness— who  was  a  lively,  talkative,  saucy  girl,  who  generally  said 
what  she  pleased  to  her  master  without  reproof.  Cicero  Love- 
lace, a  medical  practitioner  of  the  botanic  order,  saw  testator  fre- 
quently a  short  time  previous  to  his  decease ;  his  grown  negroes 
all  appeared  to  exercise  more  or  less  in^ence  over  him  ;  on  one 
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occasion  he  saw  Chanty  and  Lucy  put  a  pair  of  socks  on  the 
old  man  contrary  to  his  wishes ;  at  first  he  resisted,  they  perse- 
vered and  he  finally  yielded.  He  thinks  he  was  pretty  inu<^h  it. 
the  hands  of  these  women,  who  nursed  him,  except  that  he  would 
not  suifer  his  feet  washed,  nor  his  beard  shaved.  William  Dough- 
erty was  several  times  at  the  house  of  the  testator ;  was  unable 
to  understand  him.  Once  he  called  to  pay  money ;  a  negro  wo- 
man got  his  note  out  of  a  chest,  received  the  money  and  replaced 
the  paper  with  the  cash  in  the  chest,  locking  it  and  retaining  the 
key.  Another  time  he  wished  to  exchange  another  paper  for  his, 
when  pretty  much  the  same  ceremony  took  place— the  girl  officia- 
ting entirely  in  the  business. 

Now,  when  it  is  recollected,  that  the  main  purpose  of  this,  car 
veat  is  to  set  aside  this  will  on  account  of  a  bequest  in  it  to  Alonzo 
P.  House,  the  grandson  of  the  testator,  who  resided  in  the  State 
of  Alabama,  and  between  whom  and  the  slaves  of  the  deceased 
no  intimacy,  much  less  conspiracy^  is  proven  to  exist,  we  see 
nothing  in  the  whole  report  of  this  case  to  justify  the  suspicion 
that  any  undue  influence  whatever  was  practised  in  the  procure- 
ment of  this  will ;  much  less  such  improper  influence  as  should 
be  allowed  to  invalidate  it.  That,  however,  wiU  be  a  question  of 
fact  to  be  passed  upon  by  another  Jury. 

Upon  the  whole  case,  we  are  satisfied  that  there  was  reasona- 
ble ground  for  prosecuting  this  writ  of  error ;  and  that  in  view 
of  all  the  circumstances,  it  would  best  comport  with  the  ends  of 
justice  to  order  a  new  trial. 

[16.]  It  is  insisted,  that  this  application  for  a  re-heariog  should 
be  refused,  provided  we  are  convinced  that  justice  has  been  done 
in  the  case.  A  verdict  manifestly  in  accordance  with  the  weight 
of  the  evidence  and  the  justice  of  the  case,  will  not  usually  be 
disturbed  on  account  of  the  misdirection  of  the  Judge ;  but  where* 
as  in  this  case,  im^terial  testimony  has  been  excluded,  erroneous 
instructions  given  by  the  Court  to  the  Jury,  and  the  proof  missta- 
ted in  summing  up  the  evidence,  the  verdict  will  be  set  aside  and 
a  new  trial  granted. 
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No.  47.— Shepherd  Williams,  senr.  plaintiff  in  error,  vs.  C.  & 
6.  H.  Kelsev  &  Halsted,  defendants'  in  error. 

[1.]  Where  money  wa«  paid  to  A  by  B,  who  said  he  j^aid  it  for  C,  and  by  his 
directions :  Hddf  that  B  was  a  competent  witness  to  prove  to  whom  the  mo- 
ney belonged,  and  by  whose  directions  he  paid  it  to  A,  and  tlmtJiis  dcclarn- 
tions  were  not  admissible  in  evidence,  for  that  purpose,  made  at  the  time  of 
snch  payment  in  favor  of  his  alleged  principal*  If  snch  declarations  could 
be  admitted  aa  part  of  the  re*  gesta,  his  general  or  special  agency  to  make 
the  payment  most  first  be  shown. 

[3.]  That  a  witness  may  refer  to  a  written  instniment,  memorandmn,  or  to  an 
entry  in  his  books,  to  refresh  or  assist  his  memory,  is  a  well  established  rule 
of  evidence ;  and  although  the  witness  has  no  recollection  of  the  fact,  inde- 
pendent of  the  entry  in  his  books,  but  will  testify  as  to  his  uniform  practice 
to  make  his  entries  truly,  and  at  the  time  of  each  transaction,  and  will  far. 
tfaer  state,  that  from  such  practice,  he  has  no  doubt  the  entry  in  question  is 
correct,  his  testiinony  is  admissible. 

(3.]  But  where  a  witness  states,  that  certain  facts  tccTn  to  hare  iranitpired  be 
t$eeen  the partie*  from  hit  doekd,  without  adding  the  legal  sanction  of  the  oath 
of  the  witness  to  the  truth  thereof,  from  his  recollection  or  otherwise :  Heldf 
not  to  be  admissible. 

£4.]  The  Cashier  of  the  Central  Bank  is  not  a  competent  iKntness  to  prove  the 
contents  of  the  books  of  the  Bank,  under  its  charter,  not  within  hia  own 
knowledge,  except  in  those  cases  in  which  the  Bank  is  a  party. 

[5.3  Where  a  witness  is  examined  by  commission,  the  party  cross  examining 
may  wididraw  his  cross  questions  if  he  chooses— the  other  party  haWng  the 
liberty  to  read  them  at  his  option. 

[6.]  In  claim  cases,  arising  under  the  peculiar  provisions  of  our  Statutes,  the 
defendaot  in  execution  is  not  a  competent  witness  for  the  claimant,  nor  can 
the  declaradons  of  the  defendant  in  execution  be  receired  in  evidence  in 
&vor  of  the  claimant. 

[7.3  Where  a  creditor,  who  is  the  mortgagee,  forecloses  his  mortgage,  and 
purchases  the  mortgaged  property  at  Sheriff's  sale  under  it,  and  suffers  the 
property  so  purchased  to  remain  in  the  possession  of  the  mortgagor  after  the 
sale,  such  retention  of  possession,  by  the  mortgagor,  is  a  badge  of  fraud  as 
against  other  judgment  creditors. 

[8.3  Where  property  is  levied  on  by  a  judgment  creditor,  and  claimed  by  a 
purchaser  under  a  sale  made  in  pursuance  of  the  judgment  of  foreclosure 
of  a  mortgage  under  our  Statute :  Hetd^  that  such  judgment  of  foreclosure  was 
prima  fade  evidence  of  indebtedness  by  the  mortgagor  to  the  mortgagee, 
and  that  the  burden  of  showing  a  want  of  consideration  to  support  the 
mortgage,  rests  upon  the  plaintiff  in  execution,  and  not  the  claimant. 

[9.3  Whether  the  consideration  for  which  a  mortgage  is  alleged  to  have  been 
executed,  is  bonajidet  or  merely  colorable  to  defraud  creditors,  or  so  inade- 
quate as  to  constitute  a  badge  of  fraud,  is  a  question  of  fact  which  should 
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be  left  to  the  Jur}%  npou  the  whole  evidence  in  the  case,  without  any  re- 
striction on  the  part  of  the  Court,  as  to  the  uecessi^  of  proving  a// Mc  items 
vf  indebtedness  J  alleged  to  have  been  the  consideration  of  such  mortgage,  by 
the  claimant. 

Levy  and  claim,  in  Houston  Superior  Court.     Tried  before 
Judge  Floyd,  October  Term,  1848. 

On  the  25th  day  of  March,  1839,  Shepherd  Williams,  senior, 
executed  to  Thomas  Williams,  an  instrument  obligating  himself 
to  pay  certain  debts  therein  specified,  for  Thomas  Williams 
among  which  was  a  debt  due  the  Central  Bank.  The  several 
items  of  indebtpdness  specified  in  the  instrument,  were  consoli- 
dated, and  a  note  for  $5124  48,  was  given  by  Thomas  Williams 
to  Shepherd  Williams,  sen.  At  the  same  time,  for  the  securing 
the  payment  of  the  note,  Thomas  Williams  executed  to  Shep- 
herd Williams,  sen.  a  deed  of  mortgage,  for  certain  property 
therein  specified,  among  which  were  three  slaves,  Tom,  Sally 
and  Harriet.  The  mortgage  was  afterwards  foreclosed,  and  the 
slaves,  Tom  and  Sally,  were  sold  under  a^.  fa,  issued  thereon,  by 
the  Sheriff  of  Houston  County,  on  the  2d  day  of  June,  1840, 
and  Harriet  on  the  5th  day  of  January,  1841,  and  purchased  by 
Shepherd  Williams,  sen.  through  his  agent,  Washington  Williams. 

On  the  21st  day  of  August,  1846,  an  execution  issued  from  the 
Superior  Court  of  Houston  County,  in  favor  of  the  defendants 
in  error,  against  T.  &  S.  Williams,  jr. — was  levied  on  the  slaves, 
Tom,  Sally  and  Harriet,  as  the  property  of  Thomas  Williams, 
which  were  claimed  by  Shepherd  Williams,  sen.  plaintiff  in  error. 

At  October  Term,  1848,  of  Houston  Superior  Court,  the  cause 
stood  for  trial  on  the  appeal. 

The  plaintiffs  in  execution  offered  in  evidence  their  ^.^.  and 
proved  that  the  slaves  were  in  the  possession  of  Thomas  Wil- 
liams at  the  date  of  the  levy,  and  had  remained  in  his  possession 
since  the  sale  under  the  mortgage^,  ^a.  and  closed. 

The  claimant  introduced  in  evidence,  the  mortgage  and  the^. 
Ja,  issued  on  foreclosure  thereof,  and  the  bill  of  sale  to  the  ne- 
groes, from  the  Sheriff  of  Houston  County,  to  Shepherd  Wil- 
liams, sen. ;  also  the  agreement  or  receipt  from  Shepherd  Wil- 
liams to  Thomas  Williams,  specifying  the  debts  for  which  the 
note,  the  foundation  of  the  mortgage,  was  given. 

The  claimant  then  offered  in  evidence  the  testimony  of  R.  M. 
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Charlton,  taken  by  cotnniisBion,  to  prove  that  a  judgment  had  been 
obtained  by  him,  as  attorney  for  the  Central  Bank,  against  Shep- 
herd Williams  and  others,  on  the  note  specified  in  the  agreement 
between  Shepherd  and  Thomas  Williams ;  also,  to  prove  the  pay- 
ment of  $400  thereon,  by  the  son  of  claimant,  who  stated,  at  the 
time,  that  the  money  paid  belonged  to  his  father ;  which  testimo- 
ny was  objected  to  by  the  plaintiffs,  on  the  ground  that  the  state- 
ments of  witness  in  relation  to  the  note,  were  not  of  his  peraonal 
knowledge,  but  only  as  appeared  irom  the  docket  kept  by  the  lato 
firm  of  Charlton  and  Ward,  attorneys  at  law  ;  and  that  the  say- 
ings of  the  claimant's  son,  at  the  time  of  the  payment  of  the  $400, 
were  inadmissible.  The  objection  was  sustained,  and  the  claim- 
ant excepted. 

The  claimant  then  offered  in  evidence,  the  testimony  of  A.  M« 
Nisbet,  taken  by  commission,  to  prove  the  discount  and  renewals 
of  a  note  made  by  claimant,  for  the  benefit  of  Thomas  Williams* 
to  the  C  entral  Bank.  Plaintiffs  objected  to  that  portion  of  the  testi- 
mony derived  from  the  books  and  records  of  the  Bank ;  which 
objection  was  sustained  by  the  Court,  and  the  claimant  excepted. 

After  the  claimant  had  submitted  that  portion  of  the  testimo- 
ny of  A.  M.  Nisbet,  not  excluded,  in  answer  to  the  direct  interroga- 
tories, and  also  the  testimony  of  another  witness,  taken  by  com- 
mission, in  answer  to  the  direct  interrogatories,  the  plaintiffs  with- 
drew the  cross  interrogatories  and  answers,  to  which  claimant 
objected.  The  Court  overruled  the  objection  and  the  claimant 
excepted. 

The  claimant  offered  to  introduce  Thomas  Williams,  the  de- 
fendant in  execution,  to  prove  his  indebtedness  to  the  claimant  at 
the  time  the  mortgage  was  given,  &c.  The  plaintiffs  objected. 
The  Court  sustained  the  objection  and  the  claimant  excepted. 

The  claimant  then  offered  to  prove  the  sayings  of  Thomas 
Williams,  in  relation  to  the  ownership  of  the  slaves,  since  the  sale 
under  the  mortgage ^.^.  The  plaintiffs  objected,  and  the  Court 
sustained  the  objection,  and  the  claimant  excepted.  The  claim^ 
ant  closed,  when 

Plaintiffs  introduced  a  vsritness,  to  prove  that  he  (witness)  rent- 
ed  from  Thomas  Williams  a  lot  of  land,  specified  in  the  mortgage^ 
for  the  year  1847,  and  that  witness  paid  him  therefor.  Claimant 
objected  to  the  testimony.  The  objection  was  overruled  by  the 
Court  and  the  claimant  excepted. 
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The  witness  was  then  asked  by  claimant,  if«  in  the  negotiations 
previous  to  the  final  contract  between  himself  and  Tbomas  Wil- 
liams in  relation  to  the  rent  of  the  land,  Williams  did  not  state 
that  he  was  acting  as  agent.  Plaintiffs  objected  to  the  question* 
The  Couit  sustained  the  objection  and  claimant  excepted. 

The  Court  charged  the  Jury,  that  if  they  believed,  from  the 
testimony,  that  Thomas  Williams  was  really  and  in  good  faith  in* 
dcbted  to  Shepherd  Williams,  sen.  he  had  a  right  to  secure  him 
by  mortgage,  provided  the  mortgage  was  not  executed  fraudu- 
lently, and  for  the  purpose  of  delaying  creditors,  but  that  they 
must  believe,  from  the  testimony,  that  S.  Williams  had  paid  off 
and  discharged  the  items  of  indebtedness,  specified  in  the  agree- 
ment produced  in  evidence,  and  if  claimant  had  not  shown  the 
payment  of  said  items,  he  had  not  shown  such  an  indebtedness  as 
would  remove  the  presumption  of  fraud ;  that  the  retention  c^ 
possession,  after  an  absolute  sale,  was  a  badge  of  iraud,  and,  un- 
explained, sufficient  of  itself  to  justify  the  Jury  in  condemning  the 
property  ;  that  the  fact  that  the  sale  was  by  the  Sheriff,  under  ex- 
ecution, did  not  alter  the  rule ;  that  the  possession  of  the  former 
owner,  afler  the  Sheriff's  sale,  was  still  a  badge  of  fraud ;  that  if 
the  purchase  had  been  made  by  one  not  a  creditor,  and  who  ad- 
vanced the  money  on  the  purchase,  that  would  have  been  a  cir- 
cumstance which  would  have  gone  fhr  to  remove  the  presumption 
of  fraud ;  but  that  here  it  was  a  creditor  who  purchased,  and  the 
fact  that  such  purchase  was  made  at  Sheriff's  sale,  under  execu- 
tion, was  not  a  circumstance  to  remove  the  presumption  of  frandy 
created  by  the  possession  remaining  in  the  former  owner  of  the 
property,  the  defendant  in  execution  ;  that  there  was  no  distinc- 
tion in  this  State,  between  a  Sheriff's  sale,  under  execution,  and 
a  private  sale  by  the  owner  of  property,  so  as  to  remove  the  pre- 
sumption of  fraud,  arising  from  retention  of  possession. 

To  which  said  opinions  and  charges  of  the  Court,  the  claimant 
excepted,  and  upon  the  said  several  exceptions,  assigned  errors. 

J.  B.  HiNES  and  C.  B.  Strong,  for  plaintiff  in  error. 

Ist.  The  Court  erred  in  ruling  out  that  part  of  the  testimony 
of  Robert  M.  Charlton  and  John  £.  Ward,  relating  to  sayings  of 
the  son  of  Shepherd  Williams,  made  at  the  time  of  tb^  transac* 
tion  to  which  those  sayings  referred,    2  Starkit  am  Ev.  61%  top 
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page.  2  PeL  363.  6  Cawm^  99.  12  Wheat.  468.  3  Brod.  if 
Bmg.    5  Ssp.  74.     1  OreeiUf.  137.     . 

2d.  The  Court  erred  in  ruling  out  testimony  of  Robert  M* 
Chariton  and  John  S.  Ward,  in  so  &r  as  relates  to  books  kept  by 
the  firm  of  Charlton  &  Ward. 

3d.  The  Court  erred  in  ruling  out  testimony  of  A.  M.  Nisbct, 
ao  &r  as  it  relies  to  books  kept  by  the  Central  Bank.    Prince's 

4th.  The  Court  erred  in  allowing  the  defendants  to  with- 
draw cross  questions  and  answers,  addressed  by  them  to  various 
witnesses,  after  the  plaintiiT  in  error  had  finished  presenting  the  di- 
rect answers. 

5th.  The  Court  erred  in  excluding  the  testimony  of  Thomas 
Williams,  the  defendant  in^^     1  Richardtanf  242. 

6th.  The  Court  erred  in  requiring  the  plaintiff  in  error  to 
prove  the  payment  of  the  notes  by  Shepherd  Williams,  plaintiff 
in  error,  which  were  part  of  the  consideration  of  the  note  made 
by  Thomas  Williams  to  Shepherd,  and  on  which  the  mortgage 
was  grounded.  PkUp.  Ev.  3,  1228,  note  961.  7  John.  304.  14 
lb.  310.     Prince's  Dig.  424.    7  Cawen,  360.    2  John.  177. 

7th.  The  Court  erred  in  excluding  testimony  of  the  sayings  of 
fb!&  defendant  in  Ji.  fa.  ^Lplaining  the  situation  of  the  propeity 
«nd  the  nature  of  his  possession.  2  Termt  53.  1  Johns.  340.  1 
Esp.  458.    2  Green.  125. 

8th.  The  Court  erred  in  admitting  testimony  of  Saunders,  to 
prove  that  Williams  had  rented  the  lot  of  land  to  him,  and  receiv- 
ed the  rent  therefor,  which  was  included  in  the  mortgage  of  per- 
aonal  property. 

9th.  The  Court  erred  in  ruling  out  the  cross  questions  offered 
to  be  put  to  Saunders  by  counsel  for  plaintiff  in  error. 

10th.  The  Court  erred  m  rulingthat  in  G^rgia,  the  possession 
of  the  property  being  lefk  in  defendant  after  sale  by  a J{.  fa.  was 
badge  of  fraud.  4  Bam.  if  Ores.  433.  8  TamU.  841.  2  Bos.  If 
Pull.  59.  1  Ld.  Raym.  724,  1  8.  L.  Cases  1.  5  Rand.  211.  8 
Term  R.  567.    6  Rand.  285. 

S.  D.  KiLirEN,  for  defendants. 

The  Circuit  Judge  properly  excluded  that  portion  of  the  tes- 
timony of  Robert  M.  Charlton  and  J.  E.  Ward,refbrred  to  in  the 
Ist  and  2d  assignment. 
VOL.  VI.        47 
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It  is  a  well  settled  rale  of  law,  that  the  best  attainable  eyidencv' 
shall  be  adduced  to  prove  every  disputed  fact.  1  Starkie^  500, 
1  Greetdf.  Ev.  82. 

Was  this  the  beet  evidence  of  which  the  case  was  susceptible  f 
1  Ch-eenlf.  Ev.  436,  '7,  '8.     1  Starkie,  35  to^  40. 

3d.  The  same  doctrine  will  apply,  with  equal  if  not  more  force, 
ta  the  testimony  of  Nisbet,  the  Cashier  of  the  Central  Bank,  re- 
ferred to  in  the  3d  assignment,  and  supported  by  1  Greemlf,  Ev. 
484.     Prince,  220. 

4th.  The  privilege  of  withdrawing  cross  interrogatories  ]» 
supported  by  the  practice  of  the  Courts,  from  time  immemorial. 

5th.  The  issue  below  was,  fraud  or  no  firaud,  between  the  de- 
fendant in  ^.  Ja.  and  the  claimant,  and  the  presumptions  are  in 
the  affirmative.     Peck  vs.  Land,  2  Kelly,  1,  ifc. 

6th.  The  sayings  of  the  defendant  in  Ji.  fa,  will  be  excluded 
after  the  rising  of  the  lis  mota*  aa  in  this  issue.  1  Ctreenlf,  Ev^ 
131,  '2,  '3. 

7th.  The  acts  of  a  party  in  possession^  permitted  by  the  dainv- 
ant,  are  competent  to  charge  him. 

8th.  There  was  no  error  in  the  charge  of  the  Court,  as  alleged 
in  8th  assignment.  17  John.  332.  12  Wend.  41.  15  lb.  628. 
Amer.  Notes,  Tarver^s  Case,  1  Sm.  L.  Cases,  47  and  50.     2  Kelr- 

ly>  1- 

10th.  Thei-e  was  no  error  in. the  charge  of  the  Court,,  aaallegad 

in  the  10th  assignment.. 

S.  T.  BAiLETt  for  defendants  in  error^ 

The  entry  in  the  books  of  an  incorporated  Bank  is  not  admis- 
sible evidence  to  show  a  deposit  of  money,  in  a  suit  to  which  the 
Bank  is  not  a  party,  unless  it  be  proved  that  the  clerk  who  made 
the  entry  is  dead  or  beyond  seas.  PhU.  Bank  vs.  Officer  etai.l2 
&  Sf'R.  49.  lb.  256.  "  This  may  be  a  hard  case,  but  hard  cases 
make  bad  precedents."     lb.  53L 

Examined  copies  of  public  books  are  evidence.  1  PhU.  JSv. 
424. 

But  such  copies  are  not  evidence  in  case  of  private  bank  books.. 
12  Serg.  if  Rawl.  256. 

A  witness  may  refresh,  his  memory  by  any  book  or  paper,  if  he^ 
can  afterward  swear  to  the  &ct  from  recollection,  but  if  he  can 
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enly  swear  from  finding  it  in  the  book  or  paper,  they  are  not 
evidence.  3  Phil,  Ev.  551.  5  Serg,  Sf  Raid.  87.  12  lb.  87.  18 
J.  R.  451.     11  Wend.  R.  477. 

Books  kept  by  private  individuals  are  never  evidence,  unless  to 
charge  one  to  whom  goods  are  sold.  12  Serg.  ^  Rawl.  86.  5 
lb.  404.     1  Binn.  234.     15  Masi.  R.  381.     8  Wheat.  R.  326. 

Entries  made  by  one  in  the  course  of  his  duty,  at  the  time  of  a 
irafuactimt,  are  evidence  after  his  death,  but  never  while  he  is 
living  and  within  the  jurisdiction.  16  Serg.  S^  Rawl.  90.  15 
Mass.  R.  381.  8  Wheat.  R.  326.  3  Pick.  96.  13  Ih.  465.  18 
Ih.  558.     20  lb.  339. 

It  is  illegal  to  admit  declarations  of  a  party  in  his  own  favor, 
even  when  the  Court  charges  the  Jury  that  it  is  not  evidence.  13 
J.  R.  348.  * 

It  is  essential  to  entries  }hat  are  admissible  as  part  of  the  res 
gest<B,  that  they  should  be  made  and  so  proved,  contemporane- 
ously with  the  accompanying  acts.  1  Greenlf.  Ev.  §120.  DoCt 
Sfc.  Pattershall  vs.  Turfard,  23  Com.  L.  R.  214. 

Declarations  of  common  reputation  must  be  before  any  contro- 
versy has  arisen,  and  by  that  is  meant  that  state  of  facts  on 
which  the  claim  is  founded.     1  Grreenlf.  Ev.  §131. 

In  questions  of  fraud,  the  declarations  of  a  party  in  his  own 
&vor  are  inadmissible.     Carter  vs.  Gregory,  8  Pick.  168. 

What  was  said  at  one  time  cannot  be  explained  by  declarations 
at  another  time,  as  evidence.  Peter's  O,  C.  15.  2  Bailey*s  R, 
464. 

By  the  Common  Law,  possession  of  goods  by  an  insolvent 
after  absolute  sale,  was,  per  se,  a  fraud,  and  to  be  so  declared  by 
the  Court ;  and  the  Sheriffs  sale  was  in  the  same  predicament,  if 
the  purchaser  were  the  plaintiff  in  the  execution,  and  no  money 
paid ;  but  it  was  otherwise  in  case  of  a  stranger  who  pays  his 
money ;  possession  then  becomes  a  badge  of  fraud,  to  be  judged 
of  by  the  Jury  as  to  its  bona  fides.  2  KenVs  Com.  51Bto  536. 
Eidd  vs.  Rawlinson,  2  Bos.  ^  Pul.  59.  10  Vesey,  145.  4  Taunt. 
823.     8  lb.  338.     4  Bam.  Sf  Cres.  652.     10  C.  L.  R.  432. 

The  rule  of  Common  Law  is  to  prevent  false  credit.  2  Kent, 
523.     5  Taunt.  212.     1  Com.  L.  R.  85,  '6. 

Declarations  of  a  debtor,  when  in  possession  of  property,  may 
be  given  against  his  vendee,  and  in  his  absence  to  show  fraud.    3 
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PhU.  Ev.  178,  602  note.  10  Serg.  ^  Ratd.  42S.  4  5.  ^  iL  233. 
6  RaTkd,  285.     1  Raulle,  362,  45& 

Declarations  of  one  claiming  to  hold  under  aaoifaer,  are  90t  evi- 
dence, they  being  in  his  &v(»r.     1  J.  R.  340. 

Declarations  of  a  supposed  grantee,  who  may  be  considered  in* 
terested  at  the  time,  to  declare  in  the  particular  manner  testified 
to,  not  evidence  for  any  purpose.    4  Jkfa«f .  JL  702. 

Possession  after  an  absolute  sale  is,  per  m,  fraud,  unexplained. 
10  Serg.  If  Raid.  428.     2  Kelly,  13. 

Any  one  of  the  badges  of  fraud  will  defeat  the  conveyance. 
Peck  vs.  Land,  2  KtUy,  15. 

If  the  creditor  become  the  purchaser  at  SheriflTs  sale,  aaad  let 
the  de^ndant  retain  the  possession, andhe insolvent, the  same  rules 
apply  as  in  case  of  voluntary  sale.  2  Bo$,  if  Ptd.  59.  9  JfL  iZ* 
243,  341.     16  Wend.  526. 

Admissions  and  declarations  of  an  agent  or  attorney  are  ad* 
missible  as  part  of  the  ru  gesta,  first  proping  the  agency.  3  PkiL 
Ev.  604.    24  Eng.  Com.  L.  R  70. 

And  where  the  declarant  is  incompetent  11  Eng.  Com.  Is. 
R.  412. 

Where  it  is  pi'oven  that  one  is  the  agent  of  another,  his  acts  and 
declarations  are  evidence  against  his  principal,  and  part  ef  the 
res  gesta,  when  about  his  duty.  2  StarlMa  Ev.  34.  4  TamnL  R. 
519,  565.    6  Chwen,  90.    2  Peters'  R.  358. 

Before  faith  is  to  be  given  to  acts  or  entries  by  private  agents, 
the  agency  must  be  proved.  1  Greenlf.  Ev.  §154.  2  Jac*  4r 
Walk.  464, 468. 

If  a  verdict  in  a  cause  for  the  plaintiff  will  deprive  a  witness  of 
the  enjoyment  of  an  interest  in  possession,  he  is  incompetent  1 
Stark.  Ev.  105.     Cowper,  621. 

Although  a  vendee  charged  with  fraud  release  has  vendor,  he 
is  not  a  competent  witness,  being  partieips  JtoMdM^-'^kud  one 
could  not  sue  the  other  in  case  of  fiiilure,  so  there  wa0  nothing  ta 
release.    Rea  v#.  Smith,  19  ia^eN^.203. 

By  the  Court. — ^Wa&nbb,  J.  delivering  the  opinion. 

[1.]  The  first  exception  taken  to  the  deciaion  of  the  Coiut  be- 
low is,  the  rejection  of  the  testimony  of  RobOTt  M.  Qharitont 
which  consisted  of  the  statements  made  by  the  son  of  the  claimr 
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ant,  to  witness,  when  he  paid  him  $400,  as  the  attorney  of  the 
Central  Bank,  as  to  the  purpose  for  which  he  paid  the  money,  for 
whom,  and  by  whose  directions  he  paid  it.  The  declarations  of 
the  Bon  are  sought  to  be  made  evidence,  on  the  ground  that  he 
was  the  agent  of  his  father,  in  making  the  payment  of  the  money. 
There  are  two  fatal  objections  to  the  admissibility  of  this  testimony 
of  the  son.  First,  it  is  not  shown  that  the  son  was  either  the  general 
agent  of  his  father,  to  transact  his  business,  or  that  he  was  consti* 
tuted  his  agent  for  that  particular  transaction,  except  so  far  only 
aa  his  agency  may  be  inferred  from  his  awn  act^  by  the  payment 
of  the  money  to  the  vntness.  Second,  because  the  admission  or 
declaration  of  the  agent,  when  acting  within  the  scope  of  his  au- 
thority, is  to  be  considered  as  the  admission  or  declaration  of  his 
principal  2  Starkie's  Ev.  60.  Story  on  Agency,  §135.  This 
admission  or  declaration  of  the  agent,  that  the  money  paid  by 
him  to  the  witness,  was  \^  Other's  money,  and  paid  by  his  di- 
rections, is  offered  in  behalf  of  the  daimantf  who  is  the  alleged 
principal.  The  admissions  of  the  principal,  in  his  oum  favor f 
would  not  be  competent,  nor  are  the  admissions  or  declarations  of 
hia  agent  competent  in  &vor  of  hia  principal,  any  more  than  the 
principal's  own  declarations  and  admissions  would  be.  The  fact 
of  agency  might  have  been  proved  by  the  agent  himself,  and  he 
would  have  been  a  competent  witness  to  prove  whose  money  it 
was  he  paid  to  the  attorney  of  the  Central  Bank.  If  any  fact  ma- 
terial to  the  interest  of  either  party,  rests  in  the  knowledge  of  an 
agent,  it  is  to  be  proved  by  his  testimony,  not  by  his  mere  assertion. 
FasrUe  vs.  Hastings,  10  Vesey,  127.  The  declarations  of  the  al- 
leged agent  in  this  case,  cannot  be  received  as  a  part  of  the  res 
gestae,  for  the  obvious  reason  that  neither  his  general  nor  special 
agency  has  been  established. 

The  second  exception  to  the  decision  of  the  Court  below  is, 
the  sustaining  the  objection  taken  by  the  plaintiff  in  execution,  to 
tkfl^  portion  of  the  answers  of  Messrs.  Charlton  &  Ward,  offered 
by  the  claimant,  which  refers  to  the  memoranda  and  entries  made 
1^  them  on  their  books,  and  their  statement  made  to  the  Central 
Bank*  as  appears  therefrom. 

[2.]  That  a  witness  may  refer  to  a  written  ii^Sniment,  memo- 
randum or  entry  in  his  books,  to  refresh  or  assist  his  memory,  is  a 
wen  established  rule  of  evidence ;  and  even  where  the  witness 
kae  »e  reo9ll#ctioii  of  the  fJMt,  independent  of  the  entry  in  his 
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books,  but  will  testify  as  to  his  uniform  practice  to  make  his  en- 
tries truly,  and  at  the  time  of  each  transaction,  and  will  farther 
state  he  has  np  doubt,  from  such  practice,  that  the  entry  in  ques- 
tion is  correct,  his  testimony  is  admissible;  for  then  the  witness 
speaks  upon  his  own  responsibility,  under  the  legal  sanction  of  his 
oath,  his  memory  being  refreshed  by  the  entry  in  his  book  or  me- 
morandum, the  same  having  been  made  in  accordance  with  his 
known  habit  and  practice.  1  Greenlf,  Ev.  §§436,  115.  MerriU 
vs.  The  Ithaca  and  Oswego  Rail  Road,  16  WendetTs  Rep.  5  and  6. 
Bank  of  Monroe  vs.  Culver,  2  HilTs  N.  Y.  Rep.  531.  While  we 
recognize  the  rule  above  stated,  the  evidence  offered  does  not 
come  within  it,  in  our  judgment,  and  was  properly  rejected  by 
the  Court  below. 

[3.]  The  witnesses,  state,  as  attorneys  of  the  Central  Bank,  • 
that  certain  things  were  done,  and  transactions  had,  which  are 
given  in  detail, "  which  seem,  from  the^docket  kept  hy  said  firm, 
and  the  written  statements  made  by  said  firm  to  the  Central  Bank*^ 
The  objection  is,  that  the  witnesses  do  not  say  they  kept  a  docket 
and  were  in  the  practice  of  making  entries  therein,  at  the  time 
of  the  transactions  to  which  they  are  called  to  testify,  and 
that  they  have  no  doubt,  from  their  usual  course  of  doing 
business,  the  entries  were  truly  made  and  are  correct ;  but  the 
docket  is  made  to  speak  as  to  the  transactions,  without  receiving 
that  legiU  sanction  of  the  witnesses  which  the  rule  requires.  It 
is  not  sufficient  that  the  facts  appear  on  the  docket  of  the  witness- 
es ;  their  legal  sanction  must  be  had,  that  they  have  no  doubt,  from 
their  usual  manner  of  doing  business,  the  entries  were  made  at 
the  time  they  appear  to  have  been  made,  and  are  correct  and 
true. 

[4.]  The  third  exception  taken,  as  appears  from  the  record, 
was  the  rejection  of  that  portion  of  the  testimony  of  A.  M.  Nis- 
bet.  Cashier  of  the  Central  Bank,  which  went  to  prove  the  con- 
tents  of  the  books  of  the  Bank,  of  which  contents  the  witness  had 
no  personal  knowledge.  This  evidence  is  sought  to  be  admitted 
under  the  9th  section  of  the  amendatory  Act  of  the  charter  of  the 
Central  Bank,  which  provides  for  the  examination  of  the  officers 
of  the  Bank,  by  commission,  as  to  the  contents  of  the  books, 
whenever  the  Bank  shall  be  a  party.  Prince,  76.  In  this  case, 
the  Bank  is  not  a  party  to  the  suit,  and  the  Act  relied  on  only  ex- 
tends to  such  cases  as  to  which  the  Bank  may  be  a  party,  and  be- 
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ing  a  Statute  enacted  in  derogation  of  the  Common  Law  rales  of 
evidence,  must  be  construed  strictly*  By  the  17th  section  of  the 
original  charter  of  the  Central  Banki  all  the  transactions^  opcra^ 
tions  and  accounts  of  the  Bank  are  required  to  be  kept  in  books 
to  be  provided  for  that  purpose.     Prince,  74* 

The  Central  Bank  is  a  public  institution,  and  the  officers  there- 
of are  public  officers.  By  the  Act  of  1830,  the  certificate  of  any 
public  officer,  under  his  hand  and  seal  of  office,  either  of  this 
State  or  any  County  thereof,  in  relation  to  any  matter  or  thing 
pertaining  to  their  respective  offices,  or  which,  by  presumption  of 
law,  properly  pertains  thereunto,  shall  be  admitted  as  evidence, 
before  any  Court  of  Law  or  Equity  in  this  State.  Prince,  220. 
The  officer  examined,  not  having  any  personal  knowledge  of  the 
fects  about  which  he  was  interrogated,  as  to  the  contents  of  the 
books  of  the  Bank,  a  certified  copy  from  the  books,  under  the 
hand  and  seal  of  the  officer,  would,  in  our  judgment,  have  been 
competent,  and  the  best  evidence  to  prove  the  transactions  of  the 
Bank  with  its  debtors,  so  far  as  the  same  is  confined  to  the  booktf 
of  the  Bank.  The  evidence  offered  was  properly  rejected  by  the 
Court  below. 

[5.]  The  fourth  exception  contained  in  the  record,  is  to  the  de^ 
cision  of  the  Court  in  permitting  the  coimsel  for  the  plaintiff  ta 
withdraw  their  cross  questions  to  the  claimant's  interrogatories^ 
with  permissiou  to  the  claimant  to  read  them  if  he  desired  to  do  so^ 

When  one  party  introduces  a  witness  and  examines  him,  the 
other  party  is  entitled  to  cross  examine  such  witness,  if  he  desires 
to  da  so,  but  he  is  not  compelled  to  cross  examine  him ;  nor  do  ^ 
we  hold  he  is  compelled  to  read  the  cross  questions  and  answers  of 
the  witness,  examined  by  commission;  but,  having  pat  the  cross 
questions  to  the  witness,  the  other  party  is  entitled  to  read  them    • 
and  the  answers  thereto,  and  so  we  understand  the  Court  below 
to  have  ruled.    Whether  the  witness  be  cross  examined  or  not, 
he  is  the  witness  of  the  party  introducing  him.    We  find  no  er- 
ror in  the  record  so  far  as  this  exception  is  concerned. 

[6.]  The  fifth  exception  taken  to  the  decision  of  the  Court  be^ 
low  is,  the  rejection  of  the  defendant  in  execution,  who  was  of^ 
fered  as  a  witness  on  the  part  of  the  claimant. 

This  question  arises  under  the  peculiar  enactments  of  our  claimr 
laws,  and  if  it  was  anew  question  in  our  Courts,  it  might  be  some^ 
what  difficult  to  assign  any  technical  legal  reason  for  rejecting  the? 
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witness;  but,  impressed  as  we  are  witb  the  importanoe  of  main- 
taining and  preserving  tbe  rules  of  evidence  with  respect  to  the 
titles  of  property  in  this  State,  as  the  same  have  heretqfare  exitui^ 
we  do  not  feel  it  would  be  either  safe  or  expedient  to  interfere 
with  the  rule  of  decision  which,  so  far  as  we  know,  has  generally 
prevailed  in  our  Courts,  ever  since  the  enactment  of  our  claim 
laws.    In  legal  theory,  it  would  seem  that  it  would  be  for  the  in- 
terest of  the  defendant  in  execution  to  have  the  property  found 
subject  to  the  execution,  and  applied  to  the  payment  of  his  debts, 
and  consequently  that  when  called  as  a  witness  for  the  claimant, 
he  would  be  called  to  swear  against  his  interest  But  twenty  odd 
years'  observation  and  experience  in  our  Courts,  has  satisfied  us 
that  this  legal  theory  will  not  hold  good  in  practice,  for  we  hesi- 
tate not  to  declare,  that  in  nineteen  out  of  twenty  of  the  claim 
cases  which  arise  in  our  Courts,  the  feeling,  sympathy  and  inter- 
est of  the  defendant  in  execution  is  with  the  dainumt,    Thb  fiict 
is  indelibly  stamped  on  the  ^ce  of  the  record  now  before  us. 
How  exceedingly  rare  is  it  to  find  the  defendant  in  execution  col- 
luding with  the  plaintiff  in^.  fa,  which  has  been  levied  on  his 
property]     How  often  do  you  find  him  colluding  with  the  claim- 
ant  to  screen  his  property  from  the  payment  of  his  just  defau  t 
The  sale  of  the  property  by  die  defendant  to  the  claimant  is  gen- 
lerally  made  after  his  pecuniary  circumstances  have  become  des- 
perate.    The  claimant  derives  his  title  to  the  property  from  the 
defendant  in  execution,  who  feels  interested  to  support  and  sos^ 
tain  it  against  one  whom  he  supposes  to  be  an  unfeeling  creditor, 
pressing  the  collection  of  his  debt.    The  answer  may  be,  that  the 
iegal  theory  of  this  view  of  the  question  is,  that  the  interest  of 
defendant  is  equally  balanced  between  the  creditor  and  the  daim- 
Imt,  and,  therefore,  he  is  a  competent  witness.    But  our  Courts 
have  held,  and  we  think  rightfully  held,  that  the  defendant  in  ex- 
lecution  has,  in  the  practical  application  of  the  principle,  ajM^^pofi- 
derance  of  interest  in  favor  of  the  claimant.    Whatever  may  be 
considered  as  the  legal  theory  of  the  rule  which  exclndea  the  de- 
fendant in  execution  from  being  a  witness  in  ficvor  of  the  claimant, 
we  are  satisfied  that,  in  a  pratHcal  point  of  view,  the  rule  which 
has  been  heretofore  so  generally  adopted  by  ourCouttSy  is  die  so- 

^est  and  best  rule^  and  believing  it  to  be  so,  we  feel  no  iBcHna^B 
to  disturb  it.    It  is  not  a  matter  of  so  much  importsnce  what  die 

^ule  of  evidence  upon  this  subject  ^hall  be^  so  thatlfae  rale  is  mn* 
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fbrm,  and  uniform]  j  administered,  and  in  establishing  the  rule, 
we  think  that  both  wisdom  and  sound  policy  dictate  to  us,  not  to 
innovtite  upon  a  rule  of  evidence  which  has  so  long  been  observ- 
ed by  most  of  our  judicial  tribunals,  and  impliedly,  at  least,  re- 
ceived the  sanction  of  the  people  upon  whom  it  has  operated*  In 
Edteards  vs.  Musgrove^  this  question  was  submitted  to  the  Judges 
of  the  Superior  Courts,  when  sitting  in  Convention,  and  it  was 
there  held,  that  the  defendant  in  execution  was  not  a  competent 
witness  for  the  claimant.  Dudley**  Rep.  219.  That  decision  has 
been  published  for  several  years,  and  no  attempt  has  been  made 
by  the  Legislature  to  alter  the  rule  of  evidence  upon  this  sub- 
ject ;  hence  we  conclude,  that  the  operation  of  this  rule  of  evi- 
dence, as  established  by  the  Judges  in  Convention,  and  generally 
followed  in  our  Courts,  has  been  considered  a  safe  and  satisfacto- 
ry rule  of  evidence  in  this  State,  on  the  trial  of  claim  cases  ori- 
ginating under  our  claim  laws.  We  therefore  affirm  the  judg- 
ment of  the  Court  below  as  to  this  branch  of  the  case. 

The  sixth  exception  taken  to  the  decision  of  the  Couit  is,  to 
the  rejection  of  the  declarations  of  Thomas  Williams,  the  defen- 
dant in  execution,  in  favor  of  the  claimant,  while  in  possession  of  .' 
the  property.  The  same  reasons  which  we  have  assigned  for  the 
rejection  of  the  defendant  in  execution, -as  a  witness  in  favor  of 
the  claimant,  apply  with  equal  force  to  the  rejection  of  his  decla- 
rations in  his  favor.  This  defendant,  as  is  the  case  with  almost 
every  defendant  in  execution  in  a  claim  case,  manifests  a  wonder- 
ful alacrity  to  make  evidence  for  the  benefit  of  the  claimant's 
side  of  the  question;  but  as  we  hold  him  inadmissible  as  a  wit* 
ness  in  behalf  of  the  claimant,  the  same  rule  of  policy  will,  also, 
exclude  his  admissions  in  his  favor. 

The  seventh  exception  is,  to  the  overruling  the  claimant's  objec- 
tion to  the  testimony  of  Warren  E.  Sanders,  who  was  offered  by 
the  plaintiff,  to  prove  that  Thomas  Williams,  the  defendant  in  ex- 
ecution, had  rented  to  him,  for  the  year  1847,  the  lot  of  land  spe- 
cified in  the  mortgage,  together  with  the  negroes  levied  on,  and 
had  paid  him  the  rent  therefor.  There  is  no  evidence  furnished 
by  the  record  before  us,  that  the  land  included  in  the  mortgage 
had  ever  been  sold  under  the  judgment  of  foreclosure,  and  until 
such  sale  the  defendant's  title  to  the  land  was  not  divested,  and  he 
had  the  right  to  rent  it  and  receive  the  rent  therefor ;  and  such 
acts,  on  his  part,  would  not  be  evidence  of  fraud  as  against  the 
VOL.  VI.        48 
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plaintiff  in  execution,  and  we  are  of  the  opinion  that  the  Court 
erred  in  admitting  this  testimony,  under  the  state  of  facts  as*  pre- 
sented by  this  record.  We  are  also  of  the  opinion,  that  the  Court 
erred  in  its  judgment,  in  not  permitting  the  witness,  Sanders,  to  be 
cross  examined  as  to  what  the  defendant  in  execution  said,  in  re- 
gard to  his  being  the  agent  of  the  claimant,  when  making  the  ne- 
gotiations for  the  rent  of  the  land. 

The  witness  stated,  that  when  the  ti*ade  for  renting  the  land 
was  finally  closed,  Williams  did  not  say  any  thing  about  his  being 
the  agent  for  any  one  in  renting  the  lot,  but  that  they  had  several 
conversations  previously  about  renting  the  land,  and  in  negotia- 
tions for  rent.  Claimant  then  asked  the  witness  if,  in  the  previ- 
ous negotiations  about  the  rent,  Williams  did  not  state  to  him  he 
was  acting  as  agent  for  another.  This  evidence  might  have  ex- 
plained and  rebutted  the  presumption,  sought  to  be  inferred  from 
the  evidence,  that  he  rented  the  land  as  his  own  property. 
The  negotiations  for  the  rent,  and  the  contract  of  renting,  all  ap- 
pertained to  the  same  transaction,  and  ought  to  have  been  receiv- 
ed as  explanatory  of  it. 

The  eighth  exception  is«  to  that  part  of  the  charge  of  the  Coturt 
to  the  Jury,  which  relates  to  the  possession  of  the  defendant  in 
execution,  of  the  property,  after  the  foreclosure  of  the  mortgage 
and  the  sale  of  the  property  by  the  Sheriff. 

[7.]  The  Court  charged  the  Jury,  that  the  retention  of  possession 
of  the  property  by  the  defendant  in  execution,  af^er  an  absolute 
sale  by  the  Sheriff,  vfB&  a  bodge  of  fraud,  especially  when  the 
property  was  purchased  by  the  mortgage  creditor.  We  concur 
in  opinion  with  the  Court  below,  that  the  retention  of  the  posses- 
sion of  the  property,  by  the  defendant  in  the  mortgage^,  ^a.  af- 
ter an  absolute  sale  by  the  Sheriff,  was  a  badge  of  fraud,  which  it 
was  incumbent  on  the  claimant  to  remove  by  a  satisfactory  expla- 
nation of  that  possession.  The  purchaser  at  the  sale  was  the 
mortgage  creditor,  who  is  now  the  claimant,  and  tlie  relation  of 
father  and  son  existed  between  the  mortgage  creditor  and  the  de- 
fendant in  execution.  Kidd  vs^  Rawlinsonj  2  Bos.  if  PuUen,  59. 
Mclnstry  vs.  Tanner,  9  John.  Rep.  135.  Farrington  4r  Smith  esr. 
Caswell,  15  John.  Rep.  430.  Dickinson  vs.  Cook,  17  John.  Rep. 
332.     Stevens,  adm.  vs.  Barrett,  adm.  7  Dana^s  Rep.  259. 

The  ninth  and  last  exception  to  the  decision  of  the  Court  be- 
low, is  to  that  portion  of  the  charge  pi  the  Court  to  the  Jury» 
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*'  that  they  must  believe,  from  the  testimony,  that  the  claimant  had 
paid  off  and  discharged  the  items  of  indebtedness  specified  in  the 
agreement  produced  in  evidence,  and  if  the  claimant  had  not 
shown  the  payment  of  said  items,  he  had  not  shown  such  an  in- 
debtedness as  would  remove  the  presumption  of  fraud."  The 
items  in  the  agreement  were  the  consideration  of  the  note, 
which  the  mortgage  was  given  to  secure.  The  objection  is,  that 
the  Court  ruled  that  it  was  incumbent  on  the  claimant  to  prove 
the  consideration  for  which  the  mortgage  was  given,  when  the 
law  devolves  that  proof  upon  the  plaintiff  in  execution,  especial- 
ly after  the  judgment  of  foreclosure  of  the  mortgage,  and  that  it 
was  not  indispensably  necessary  that  all  the  items  in  the  agree- 
ment should  have  been  proved,  to  sustain  the  consideration  of  the 
mortgage.  With  regard  to  this  last  exception,  our  judgment  is 
with  the  plaintiff  in  error. 

[8.]  After  the  judgment  of  foreclosure  of  a  mortgage  under 
our  Statute,  such  judgment  of  foreclosure  affords  prima  fade 
evidence  of  indebtedness,  and  the  burden  of  showing  a  want  of 
consideration,  rests  upon  the  party  alleging  it.  In  this  case,  the 
burden  of  proof  rested  on  the  plaintiff  in  execution,  and  not  upon 
the  claimant. 

The  instruction  of  the  Court  is,  that  the  Jury  must  believe  that 
the  claimant  had  sht>wn  payment  of  the  items  in  the  agreement, 
which  was  the  consideration  of  the  mortgage,  and  that  if  the 
claimant  had  not  shown  such  payment,  the  presumption  of  fraud  was 
not  removed. 

Nor  do  we  hold,  even  had  the  burden  of  proof  rested  on  the 
claimant,  that  it  was  absolutely  necessary  all  the  items  of  indebt- 
ness  in  the  agreement  should  have  been  proved.  The  effort  is  to 
impeach  the  mortgage  under  which  the  claimant  derives  his  title 
to  the  property,  on  the  ground  that  it  is  fraudulent  as  against  cred- 
itors; and  the  want  of  sufficient  consideration  to  support  the  mort- 
gage, is  alleged  as  a  badge  of  fraud  against  it. 

Fraud  may  be  inferred  from  circumstances,  such  as  the  small' 
ness  of  the  consideration  expressed,  compared  with  the  fair  price 
of  the  property  conveyed,  or  the  want  of  proof  of  any  price  hav- 
ing been  actually  paid.  Hildreth  vs.  Sands  et  al.  2  John,  Ch, 
Rep,  35. 

[9.]  Whether  the  indebtedness  of  the  defendant  in  execution 
to  the  claimant^  was  a  bonajide  indebtedness,  or  what  was  the  ac- 
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tual  amount  of  his  indebtedness,  to  secure  which  die  mort- 
gage was  given,  or  whether  the  mortgage  was  merely  cdarabU, 
and  without  consideration,  were  qaestions  of  fact  which  the  Court 
ought  to  have  submitted  to  the  Jury,  irrespective  of  the  proof  of 
all  the  specified  items  in  the  agreement.  If  all  the  items  of  indebc- 
ness  were  not  proved,  was  there  a  sufficient  consideration  shown 
to  rebut  the  presumption  of  fraud  in  the  execution  of  the  mort- 
gage 1  Does  the  consideration  for  which  the  mortgage  b  alleged 
to  have  been  given,  afford  satisfactory  evidence  of  the  btma  ^fides 
of  the  transaction,  or  was  it  merely  colorable  for  the  purpose  of 
defrauding  the  creditors  of  the  mortgagor  ?  Under  the  charge  of 
the  Court,  had  the  Jury  believed  that  any  one  of  the  items  of  in- 
debtedness, specified  in  the  agreement,  had  not  been  proved  to 
have  been  paid  by  the  claimant,  they  would  have  been  at  liberty 
to  find  that  the  allegation  of  fraud  had  not  been  removed,  although 
it  had  been  shown  that  most  of  the  other  items  were  paid  by  him. 
We  think  that  the  charge  of  the  Court  was  calculated  to  mislead 
the  Jury  in  respect  to  the  consideration  for  which  the  mortgage 
was  executed,  and  which  was  alleged  as  a  badge  of  fraud  against 
the  claimant,  consequently  a  new  trial  must  be  granted. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  48. — Thomas  Arnold,  administrator,  &c.  plaintiff  in  errori 
vs,  Eliab  Wells  and  Wife,  defendants. 

[  1.  ]  Notice  of  iheJUvag  of  a  bill  of  exceptions,  held  not  to  be  sufficient.    There 
must  be  notice  of  the  tignmg  and  certifying.  ^ 

[2.]  The  Clerk  must  certify  and  send  np  the  record  and  bill  within  time,  and 
his  certificate  must  show  that  it  was  done  in  time. 

[3.]  The  Court  will  not  amend  a  writ  of  error,  by  striking  out  one  party  and 
inserthag  another. 

Motion  to  dismiss  the  writ  of  error. 

The  defendant  in  error  joined  issue  with  a  protestation,  and 
moved  to  dismiss  the  case— 


MACON,  FEBRUARY  TERM,  1849.  381 

Arnold  v».  Wells  and  Wife. 

IsL  Because  there  is  no  notice  of  the  signing  of  the  bill  of  ex- 
ceptions. 

2d.  Because  of  the  discrepancy  between  the  parties  to  the  orig- 
inal cause,  as  certified  and  sent  up  in  the  record,  and  in  the  writ 
of  error. 

3d.  Because  it  does  not  appear,  from  the  certificate  of  the 
Clerk,  that  the  transcript  of  the  record  was  certified  and  sent  up, 
widiin  the  time  prescribed  in  the  Statute. 

The  facts  were,  that  instead  of  filing  a  notice  of  the  signing  of 
the  bin  of  exceptions,  the  plaintiff  in  error  filed  a  notice  of  the^- 
ling  of  the  bill  of  exceptions.  In  the  writ  of  error,  John  Arnold 
was  named  as  guardian  of  John  B.  Arnold,  in  lieu  of  Jamed 
Shivers,  who  was  one  of  the  parties  to  the  original  cause. 

The  Clerk  left  blank  the  day  of  the  month  on  which  he  certified 
and  sent  up  the  record  to  this  Court. 

C.  J.  McDonald,  for  the  motion. 

Wh.  Dougherty,  contra. 

Judge  Warner  having  been  of  counsel,  did  not  preside  in  this 
cause. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  writ  was  dismissed  in  this  case, 

[1.]  First.  Because  the  record  furnishes  no  evidence  that  there 
was  any  notice  of  the  signing  of  the  bill  of  exceptions.  There 
was  notice  of  the  Jiling  of  the  bill — ^that  is  not  enough.  The 
Statute  requires  that  the  party  defendant  in  error,  shall  be  noti- 
fied g£  the  signing  of  the  bill  of  exceptions. 

[2.]  Second.  Because  it  does  not  appear,  from  the  record,  that 
the  Clerk  certified  and  sent  up  the  transcript  and  bill,  within  the 
time  prescribed  by  law.  The  certificate  is  in  blank,  as  to  the  day 
of  the  month,  and  there  is  nothing  from  which  the  Court  can 
know  that  it  vras  certified  and  sent  up  within  time.  The  certifi- 
cate must  show  the  date. 

Third.  Because,  in  the  vmt  of  error,  a  person  was  named  as  a 
party,  different  fi*om  the  true  party,  as  disclosed  by  the  bill  and 
record. 
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[3.]  We  will  not  amend,  by  striking  out  one  party  and  insert- 
ing another.  (See  Duke  vs,  Trippe,  determined  at  this  term. 
Supra.) 


No.  49. — ^Henry  Harris,  plaintiffin  error,  vs.  Legrand  S.  Can- 
non and  another,  defendants. 

[1.]  If  a  deed  of  bargain  and  sale  be  executed  by  an  wfant^  it  may  be  avoided 
by  another  deed  of  bargain  and  sale,  made  to  a  third  person,  without  entry 
by  the  infant,  when  he  arrives  at  age,  in  case  the  land  continue  in  the  posaea- 
sion  of  the  infant,  or  be  vacant  and  uncultivated. 

[2.]  If,  when  the  second  deed  be  executed,  the  lands  be  holden  mieerie^f  to  the 
infant,  U  teemt  that  the  second  deed  will  not  amount  to  a  revocation  of  the 
first  conveyance. 

[3.]  If  the  subscribing  witnesses  to  a  deed  reside  out  of  the  State,  secondaiy 
evidence  may  be  resorted  to,  to  prove  its  execution. 

[4.]  Is  it  competent  for  the  lessor  of  the  plaintiflT,  in  an  action  of  ejectment,  to 
prevent  a  recovery,  by  a  conveyance  of  the  premises  to  the  defendant,  after 
suit  brought  7 

Ejectment,  in  Meriwether  Superior  Court.  Tried  before 
Judge  Hill,  August  Term,  1848. 

This  was  an  action  of  ejectment,  brought  on  the  several  demi- 
ses of  Cannon  and  Moses  Sinquefield,  to  recover  a  lot  of  land  sit- 
uated in  the  County  of  Meriwether. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  grant  from  the 
State  of  Georgia  to  Cannon,  for  the  premises  in  dispute,  and  a 
deed  from  Cannon  to  Sinquefield,  bearing  date  on  the  22d  No- 
vember, 1845,  and  proved  by  a  witness  the  possession  of  Harris* 
at  the  commencement  of  the  suit,  and  during  the  year  1846,  and 
continuously  up  to  the  trial  of  the  cause,  and  closed. 

The  defendant  introduced  a  deed,  executed  by  Camion  to  one 
Griffin,  on  the  11th  February,  1841,  and  a  deed  from  GrifEn  to 
the  defendant,  dated  on  the  2d  of  June,  1841. 

The  plaintiff  then  offered  the  testimony  of  a  witness,  taken  by 
commission,  to  prove  that,  at  the  time  Cannon  made  the  deed  to 
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Griffin,  he  was  a  minor  ;  to  which  the  defendant  objected,  on  the 
ground  that  the  plaintiff  had  shown  title  out  of  Cannon,  and  that 
Cannon's  infancy  was  a  personal  privilege,  of  which  plaintiff* 
could  not  avail  himselfl 

The  Court  overruled  the  objection,  and  admitted  the  evidence, 
to  which  decision  defendant  excepted. 

The  defendant  then  offered  in  evidence  a  second  deed  from 
Cannon,  which  was  executed  on  the  30th  of  August,  1847,  to  the 
defendant,  in  the  State  of  Florida,  and  was  attested  by  two  wit- 
nesses, both  of  whom  made  their  attestation  officially,  as  Justices 
of  the  Peace ;  one  whose  character  as  such  was  authenticated  by 
the  certificate  of  the  Clerk  of  Wakulla  County,  where  the  deed 
purported  to  have  been  made,  and  also,  by  the  certificate  of  the 
Secretary  of  State  of  the  State  of  Florida. 

It  appeared  that  the  vritnesses  were  residents  of  the  State  of 
Florida,  when  the  deed  was  executed,  and  at  the  time  of  trial* 

The  counsel  for  plaintiff  objected  to  the  admission  of  tliis  deed 
in  testimony,  and  the  Court  sustained  the  objection,  and  the  de- 
fendant  excepted. 

The  defendant  then  introduced  a  witness,  who  was  not  one  of 
the  subscribing  witnesses,  to  prove  the  execution  of  the  deed,  and 
the  hand-writing  of  the  attesting  witnesses.  To  this  testimony, 
counsel  for  plaintiff  objected.  The  Court  sustained  the  objection, 
and  the  defendant  excepted. 

The  defendant  offered  in  evidence,  an  order,  purporting  to  be 
from  Cannon,  for  the  settlement  of  the  case,  which  was  attested 
by  the  witnesses,  who  attested  the  deed,  to  which  plaintiffs  ob^ 
jected.  The  Court  sustained  the  objection,  and  the  defendant 
excepted. 

The  counsel  for  the  defendant  asked  the  Court  to  charge  the 
Jury,  that  in  making  their  verdict,  they  should  find  specifically  on 
one  or  the  other  of  the  two  demises  laid  in  the  declaration,  which 
the  Court  refused  to  do ;  but  on  the  contrary,  did  charge  the  Ju- 
ry that  they  might  render  a  general  verdict ;  to  which  decision 
and  charge  of  the  Court,  defendant  excepted,  and  upon  the  said 
several  exceptions,  assigned  error. 

Alexander,  for  plaintiff  in  error. 

DovoBERTY  &  Strozzer,  for  defendants^ 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  point  presented  in  the  record  is,  could  Sinque- 
field,  the  grantee  of  Cannon,  take  advantage  of  the  infancy  of  the 
infancy  of  the  latter,  in  order  to  set  aside  the  deed  from  Cannon 
to  Griffin,  made  in  1841,  and  under  which  Harris,  the  defendant, 
claims?  There  is  much  contradictory  authority  upon  this  vexed 
question.  The  dictum  is  to  be  met  with  every  where  in  the  Di- 
gests and  Text  Books,  that  in&ncy  is  a  personal  privilege,  of 
which  no  one  can  take  advantage  but  the  infant  himself.  The  dif- 
ficulty is,  in  the  application  of  this  abstract  pribciple. 

In  Nightingale  vs.  Withingfom,  {15  Mass.  11.261,)  a  minor  had 
received  a  promissory  note,  in  payment  of  his  labors,  in  the  em- 
ployment of  the  maker  of  the  note,  and  had  indorsed  the  same  to 
B  third  person,  for  a  valuable  consideration,  the  indorsee  know- 
ing the  indorser  to  be  under  age ;  and  afterwards,  the  father  of 
the  minor  received  the  amount  of  the  maker,  in  discharge  of  the 
note,  both  the  &ther  and  the  maker  knowing  of  the  indorsement ; 
the  indorsee  was  aOowed  to  recover  judgment  against  the  maker, 
and  Parker^  Chief  J.  in  delivering  the  opinion  of  the  Court,  said, 
**  If  an  action  should  be  brought  against  die  infant,  as  tndoTser, 
for  Uie  de&ult  of  payment  by  the  promisor,  vritbout  doubt,  he 
may  avoid  such  action  by  a  plea  of  infancy ;  but  that  is  a  personal 
privilege  vrhich  none  but' himself  can  set  up,  in  avmdance  of  any 
contract  made  in  his  fevor.** 

The  same  eminent  Judge^  in  delivering  die  opinion  of  the 
Conn,  in  Wontster  rf.  Baiom^  (13  Mass.  R.  375,)  remarked  diat» 
**  it  is  a  general  principle^  that  when  infancy  is  set  up  in  defence, 
aiiTiunsr  a  de«ed,  it  must  be  in  die  form  of  aspectal  plea,  in&ncy  not 
making  a  deed  vmd,  but  voidable ;  and  yet,  it  is  held,  tloit  an  m- 
ftnl,  who  has  coBvejed  Ids  land  by  deed  <rf^feoffinent,  or  by  baigain 
luhd  sale  enrolled,  may.byeBtrT,  eidier  vridun  age  or  after,  if  he 
bas  not  aiKsented  to  die  conveyaiioe,  after  roming  oT  age,  revert 
die  title  in  lums^  The  fe^tuisiliuii  of  die  plea  of  in&ncy,  is  vn- 
lioubledly  applicdble  only  to  exec»miy  oontrada."  H«  eondn- 
%te»  *^Cntii  a  deed  so  made  is  avoided,  no  snbseqnent  convey* 
attt^bydiegranKNTcanbe  good,  because  he  would  not  be  aeiaied 
t^'dii^laikd;  andnoaebot  lunselforUsbeiTsraBsetiipaiiglll 
tin  %>mimI  a  wed  vmt  lannry  oc  dvres^  dMsc  being  onttnv  an  de* 
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fence  which  he  may  waive,  if  he  see  fit,  so  that  the  title  will  re- 
main good  to  the  grantee,  by  .virtue  of  such  deed,  until  the  grant- 
or shall  lawfully  disaffirm  it.  He  can  do  it  only  by  entry,  but 
having  entered,  his  subsequent  deed,  accompanied  by  proof  of 
facts,  tending  to  avoid  the  first,  will  convey  a  title." 

The  case  o£Jaeksot^  ve.  Carpenter ^  (11  Johns.  R.  539,)  is  an  au- 
thority directly  in  support  of  the  judgment  below.  An  infant,  in 
1784,  conveyed  lands  in  the  military  tract,  and  afterwards,  in 
1794,  having  arrived  to  full  age,  conveyed  the  same  lands  to  an- 
other person,  and  such  conveyance  was  registered.  It  was  held, 
that  the  lands  being  waste  and  uncultivated,  he  was  not  concluded 
by  the  lapse  of  time ;  and  that  an  entry  was  not  necessary  to 
avoid  the  former  deed,  executed  by  him  during  his  infancy,  but 
that  ihiB  deed,  not  being  a  feoffienenti  might  be  avoided  by  one  of 
the  same  nature  and  equal  notoriety. 

And  the  same  doctrine  was  reiterated  to  the  fullest  extent,  in 
Jacksanrs.  Burchin^  {li  Johns.  R.  124,)  where  the  Supreme  Court 
held,  that  a  person  having  conveyed  land,  when  an  infant,  may 
avoid  his  grant,  by  the  same  solemnity  with  which  he  made  it,  as 
if  it  were  a  feoffment  with  livery,  by  a  subsequent  feoffment  and 
livery ;  if  a  bargain  and  sale,  by  a  subsequent  bargcdn  and  sale. 

Other  adjudications  are  to  be  found  in  New  York,  in  corrobo- 
ration of  this  doctrine. 

The  same  point  underwent  the  most  elaborate  examination  in 
Boyle  vs.  Stone,  2  Dev.  9f  Bat.  320.  Burton  ^r  Badger  argued  the 
question  in  behalf  of  the  lessor  of  the  plaintiff,  and  Caldwell  for 
die  defendant.  And  the  Supreme  Court  held,  Rmffin,  Chief  «f . 
delivering  the  opinion,  that  a  deed  of  bargain  and  sale,  made  by 
an  infant,  is  avoided,  by  his  executing,  upon  his  arrival  at  full  age, 
another  deed  of  the  same  kind,  and  for  the  same  land,  to  a  differ- 
ent person. 

So,  alsoi  in  McOiU  vs.  Woodward,  (3  Brevard,  401,)  the  Court, 
in  specifying  the  various  ways  by  which  an  infant  may  disavow 
Us  intention  of  carrying  into  effect  a  contract  mside  during  infan- 
cy, say,  that  he  may  enter  upon  lands  sold  or  conveyed  by  him, 
when  under  age;  or  he  may,  when  he  comes  of  skge,  convey  the 
same  land  to  another. 

Chancellor  Kent  cites  the  easier  6tJadkson  and  Carpenter,  and 
Jackson  and  Butthin,  apparently,  with  approbation.    He  observes, 
that  for  an  infant  to  dis«lftrm  the  toiddble  deed  of  hiisf  infancy, 
?0L.  n.       49 
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which  was  by  deed  of  bargain  and  sale,  by  an  act  equally  Bolenm 
after  he  becomes  of  age,  is  the  usual  and  suitable  course^  toheu  the 
VKfant  does  not  mean  to  stand  by  his  contract,  2  Kmfs  Com,  5  ed, 
238. 

And  Mr.  Justice  Story ,  in  J\tcker  vs,  Marelandp  (10  Peters*  R, 
59,)  after  thoroughly  investigating  this  principle,  declares,  that 
the  two  decisions  in  11  and  14  Johnson^  proceeded  upon  princi- 
ples which  were  in  perfect  coincidence  with  the  Goi»mon  Law. 

I  have  found  no  case  in  the  English  Reports,  directly  in  point. 
That  of  Frost  vs.  WolverUnh  in  C.  B,  Strangers  R,  94,  is  most 
nearly  analogous.  An  infant  covenanted  to  levy  a  fine,  by  such 
a  time,  to  such  uses.  Before  the  time  he  came  of  age ;  then  the 
fine  was  levied ;  and  by  another  deed,  made  at  fiiU  age,  he  de- 
clared it  to  be  to  other  uses.  The  Court  held,  that  the  last  deed 
should  be  that  which  should  lead  the  uses. 

Upon  the  general  principle,  therefore,  I  am  strongly  inclined 
to  think,  that  the  Court  below  was  right ;  and  it  only  remains  ta 
inquire  whether  there  be  anything  in  the  particular  facts  of  thi» 
case,  to  withdraw  it  from  the  operation  of  the  rule. 

[2.]  In  Tucker  vs,  Morelamd,  the  infant  had  never  been  out  of 
possession. 

In  Jackson  vs.  Carpenter,  the  lands  in  dispute  were  waste  and 
uncultivated,  Yates,  Justice,  in  delivering  the  opinion,  adverts  to 
that  fact,  remarking,  that  the  rules,  as  to  proceedings  in  eject- 
ment, for  a  vacant  possession,  in  England,  do  sot  apply  to  the 
new  or  unsettled  lands  of  this  country ;  and  that  it  might  with 
equal  propriety  be  said,  that  the  doctrine  of  actual  entry  to  avoid 
a  deed  given  by  an  infant  for  new  and  unsettled  lands,  is  equally 
inapplicable,  and  ought  to  be  insisted  on  only  so  far  as  it  comports 
witli  the  principles  which  gave  rise  to  its  introduction. 

And  in  Jackson  vs,  Burchin,  Judge  Spencer,  after  maintaining 
with  his  usual  ability,  the  doctrine  already  quoted,  viz  :  that  the 
infant  can  manifest  his  dissent  in  the  same  way  and  manner  by 
which  he  first  assented  to  convey,  says :  "  The  law  does  not  re- 
quire idle  and  non-essential  ceremonies ;  and  it  would  be  idle  to 
require  an  entry  on  the  premises,  in  1795,  when,  not  only  this  lotr 
but  the  whole  country  in  which  it  was  situated,  was  abnost  a  wil- 
derness. The  second  deed  to  the  lessors,  was  neither  an  act  or 
maintenance  nor  of  fraud,  admitting  that  they  knew  of  the  deed  to 
Ne  wkirk,  {the purchaser  during  the  infancy,)    I  toill  not  sojf  that  it 
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fnight  not  have  been  an  act  qf  maintenance^  hadNetckirk  been  in  pat' 
session  of  the  lot 9  and  holding  under  the  first  deed,  but  he  was  not.** 
In  1837,  tbiB  point,  with  the  qualification  to  whicb  these  cases 
refer,  came  directly  before  the  Supreme  Court  of  New  York,  in 
Bool  Sf  Wife  vs.  Mix,  (17  Wend.  119,)  and  the  following  proposi- 
tions were  there  affirmed : 

1.  That  a  deed  of  bargain  and  sale,  made  hy  an  infant,  is  like  a 
feoffment,  with  Every  of  seizin,  voidable  only,  and  not  ahsalutdy 
void ;  and  it  seems,  say  the  Court,  that  the  rule  is  universal,  that 
all  deeds  or  instruments,  under  seal,  executed  by  an  infant,  are 
voidable  only,  with  the  single  exception  of  those  which  delegate  a 
naked  authority — ^they  are  void. 

2.  That  a  deed  of  lands,  executed  by  an  infant,  cannot  be  avoid- 
ed till  he  come  of  age,  though  he  may  enter  and  take  the  profits 
in  the  meantime ;  but  it  seems  a  sale  and  manual  delivery  of  chat' 
tds,  by  an  infant,  may  be  avoided  while  under  age. 

3.  Before  suit  brought  for  the  recovery  of  possession  of  lands 
conveyed  in  infancy,  the  party  must  make  an  entry  upon  the  land, 
and  execute  a  second  deed  to  a  third  person,  or  do  some  other  act  of 
equal  notoriety,  in  disaffirmance  of  the  first  deed — such  as  de- 
manding possession,  or  giving  notice  of  an  intention  not  to  be 
bound  by  the  first  deed,  or  an  action  cannot  be  sustained. 

4.  If  there  be  ^feoffment  with  livery,  it  may  be  avoided  by  entry, 
or  by  writ  dumfuit  infra  atatem.  If  a  deed  of  bargain  and  sale 
be  executed,  it  may  be  avoided  by  another  deed  of  bargain  and^ 
sale,  made  to  a  third  person,  vnthout  entry,  in  case  the  land  be 
vacant  and  uncultivated ;  but  in  all  other  cases,  there  must  be  an  ac- 
tual entry,  for  the  express  purpose  of  disaffirming  the  deed. 

5.  If,  when  the  second  deed  be  executed,  the  land  be  holden 
adversely  to  the  infant,  it  seems  that  the  second  deed  will  not 
amount  to  a  revocation  of  the  first  conveyance. 

And  in  Roberts  vs.  Wiggins,  {IN.H.  R.  73,)  it  was  held,  that  if 
the  infant  was  out  of  possession,  he  should  enter,  and  if  in  posses- 
sion, should  explicitly  evince  his  intention  to  defeat  the  convey- 
ance. 

Admit,  then,  the  general  rule  to  be  as  laid  down  by  Lord  Mans- 

Jldd,  (3  Burr.  1804,)  and  Shepherd,  in  his  Touchstone,  (233,)  that 

all  gifis,  grants  or  deeds,  made  by  infants,  by  matter  in  deed  or 

writing,  which  do  take  effect  by  delivery  of  his  hand,  are  voidable 
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by  himself  his  heirs  and  his  priviea  in  estate— still,  it  may  be  in* 
sisted,  that  this  only  applies  where  the  land  is  vacant,  or  in  pos- 
session  of  the  infant,  or  those  daiming  under  him. 

But  it  is  otherwise  in  this  case.  Haxiis^  the  defendant  in  ^ect- 
ment,  who  bought  of  Griffin,  the  grantee  of  Cannon,  M«  itff€uUf 
continued  in  possession  of  the  premises  in  controversy,  during 
^e  year  1845,  and  down  to  the  present  time.  The  deed  by  Can- 
non to  Sinquefield,  is  dated  22d  Nov.  1845.  It  was  made,  there- 
fore, while  Harris  held  adverse^  to  Cannon.  It  does  not  appear 
what  time  had  elapsed  from  the  period  when  Cannon  had  attained 
to  majority,  and  the  execution  of  the  second  conveyance.  In 
contracts  voidable  only,  by  an  infant,  on  comicig  of  age»  he  is 
bound  to  g^ve  notice  of  disaffirmance,  within  a  reasonable  time, 
especially  where  the  first  grantee  is  in  possession ;  otherwise^  a 
confirmation  of  the  act  of  infancy  may  be  justly  inferred.  Sin- 
quefield's  deed  being  void,  then,  as  against  the  act  forbidding  the 
sale  of  pretended  titles,  how  can  Harris  be  treated  as  a  treapasser, 
and  subjected  to  costs  and  mesne  profits,  until  some  act  of  disaffirm* 
anoe  by  Cannon  {  Here,  there  has  not  only  been  no  entry  i^Km  the 
land,  but  setting  aside  Sinquefield's  deed  for  maintenance,  Can- 
non has  done  no  act,  whatever,  to  disaffirm  the  first  conveyance. 
He  has  not  even  demanded  possession  of  Karris,  or  given  him 
notice  that  he  did  not  intend  to  be  bound  by  his  first  deed  to 
Griffin.  This,  says  Mr.  Justice  Brandon,  is  the  only  way  in  which 
the  Courts  can  carry  out  the  doctrine,  that  the  deed  of  an  infant 
is  voidable  only,  and  not  void.  Although  the  title  of  the  defendant 
may  be  defeated,  yet,  so  long  as  ihe  deed  remains  unrevoked,  he 
has  the  legal  seizin  of  the  land,  and  cannot  be  sued  as  a  trespas* 
ser.  It  is  little  better  than  a  contradiction  in  terms,  to  say  that  a 
man  who  hajs  the  rightful  possession  of  lands,  can  be  treated  as  a 
wrong-doer.     17  Wend.  136. 

[3.]  The  defendant  in  ejectment  offered  in  evidence  a  second 
deed,  from  Cannon  to  himself,  dated  30th  August,  1847,  and  al- 
so, an  order  from  Cannon,  directing  the  action  to  be  settled. 
These  papers  were  executed  in  Florida,  and  attested  each  by 
two  witnesses,  who  subscribed  their  names  officially,  as  Justices 
of  the  Peace,  and  whose  character,  m  such,  was  authenticated 
by  the  certificate  of  the  Clerk  of  Wakulla  County,  where  the  deed 
purported  to  have  been  made ;  and  ako,  by  the  certificate  of  the 
Secretary  of  State  of  Florida.    The  witnesses  were  residentB  of 
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Florida*  both  at  the  dme  when  the  deed  was  executed  and  at  the 
triaL  The  presiding  Judge  held,  that  these  documents  could  not 
be  read,  without  further  proof  as  to  their  execution.  The  defend- 
ant then  introduced  a  witness,  to  prove  the  actual  execution  of 
the  deed  and  order,  and  the  handwriting  of  the  witnesses.  Coun- 
sel for  the  plaintiff  ol]jected  to  thia  secondary  evidence,  insisting 
that  interrogatories  should  have  been  addressed  to  the  subscribing 
witnesses ;  and  this  being  the  judgment  of  the  Court,  the  testi- 
mony was  rejected. 

We  are  unanimousy  that  in  this  opinion  the  Court  erred. 
Whether  the  subscribing  witnesses  shall  or  shall  not  be  resorted 
to,  does  not,  as  we  conceive,  depend  upon  the  nearness  or  dis- 
tance of  th^ir  residence,  either  from  the  parties  or  the  place  of 
trial,  but  whether  or  not  they  reside  within  the  jurisdiction  of  the 
Court.  If  they  do,  they  must  be  resorted  to ;  if  they  do  not,  sec- 
ondary evidence  is  admissible,  for  the  simple,  yet,  most  satisfac- 
tory reason,  that  the  foreign  proof  cannot  be  reached  and  coerced 
by  the  compulsory  process  of  the  Court.  True,  witnesses  who 
reside  abroad^  will  usually  answer  a  comHiission,  yet,  they  are  not 
bound  to  do  so.  Their  compliance  with  the  mandate,  is  not  of 
right,  but  of  grace.  And  evidence  is  never  deemed  secondary, 
where  the  better  is  not  within  the  power,  compass  or  control  of 
the  party.  And  such  seems  to  have  b^en  the  uniform  and  unbro- 
ken current  of  decisions,  both  in  England  and  in  this  country, 
firom  the  days  of  Lord  Holt  to  the  present  time.  Key  V9,  GoreUmt 
12  Mod.  521.     Ibid,  607,  (anonymous.)     1  Greenlf.%512. 

'Scft  does  tlie  fact,  that  the  witnesses  resided  in  Florida  when 
these  papers  were  executed,  make  any  diflerence.  The  only  in* 
quiry  is,  did  they  live  in  the  State  at  the  time  of  the  trial  ? 

[4.]  But»  it  is  argued*  that  these  instruments,  if  allowed  to  go 
before  tiie  Jury,  would  not  avail  to  defeat  the  action ;  that  ^e 
plaintiff  in  ejectment  is  not  capable  of  defeating  his  own  suit,  by 
a  conveyance  to,  or  settlement  made  with,  the  defendant,  after  suit 
brought. 

We  subscribe  to  the  doctrine,  that  if  the  plaintiff  ia  entitled  to 
the  possession  of  the  premises,  at  the  time  the  demise  is  laid,  it 
will  be  sufficient,  although  his  right  of  possession  be  divested  be* 
fore  trial ;  for  the  action  of  ejectment  is  intended  to  give  the  par^ 
compensation  for  the  trespass,  as  well  as  to  enable  him  to  recover 
possession  of  the  land ;  and  he  has  a  right  to  proceed  for  such 
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trespass,  although  his  right  to  the  possessioii  should  cease.  Ad- 
anu  an  EjectmeiU,  33. 

We  will  not,  however,  anticipate  the  legal  force  and  effect  of 
the  testimony,  when  tendered—'*  Sufficient  unto  the  day  is  the  evil 
thereof.*' 

The  plaintiff  in  error  is  entitled  to  judgment  of  reversal,  and  it 
IB  accordingly  awarded. 


No.  50. — Richard  Henderson,  plaintiff  in  error,  vs.  N.  B.  John- 

SON,  defendant  in  error. 

[1.]  By  the  4th  section  of  the  Statute  of  Fraadi,  the  ipecial  pronuM  to  an- 
gwer  for  the  deht  of  another  penon,  mait  not  only  he  in  writing,  bnt  alio 
the  ammderaikm  of  the  agreement ;  and  parol  evidence  ia  notadmiaaiMeto 
prove  a  consideration,  tzirnuie  the  written  agreamenL 

Assumpsit,  in  Pike  Superior  Court  Tried  before  Judge 
Floyd,  August  Term,  1848. 

For  the  facts  in  this  case,  see  the  judgment  of  the  Court. 

A.  R.  Moore,  for  plaintiff  in  error,  cited  and  commented  on 
the  following  authorities : 

14  Ves.  190.  15  Vea.  286.  8  John.  29.  17  Mass.  122.  4 
Greenl.  Rtp.  180.  6  Cawen,  81.  3  Kent,  121.  Roberts  on  Fraudi. 
117.    Dan^s  Abr.  263,  IZO.    6JSa#^307. 

Moore  &  Glenn,  for  defendant  in  error,  dted  and  commented 
on  the  following  authorities : 

Chit,  on  Omt.  499,  n.  2,  507,  n.  1,  517  to  519.  Prmee,  915* 
Wain  vs.  Warlters,  2  Smith's  Lead:  Cos.  147.  Sears  vs.  Brinlh 
3  John.  Hep.  209.    2  Story  Ej.  Jur.  p.  62  to  75. 
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Bff  the  Cbttr^.'— WikftNES,  J.  delivering  the  opinion. 

[1.]  The  only  question  made  hy  the  record,  and  urged  on  the 
argument  of  this  case,  is  as  to  the  admissibility  of  parol  evidence 
to  show  the  conMenUiim  for  which  the  instrument  executed  by 
the  defendant,  and  set  forth  in  the  record,  was  made. 

The  plaintiff  aDeges,  that  one  Jesse  Johnson,  who  was  the  fa- 
ther of  the  defendant,  made  and  delivered  to  him  his  promissory 
note,  on  the  11th  day  of  December,  1841,  whereby  he  promised 
to  pay  the  plaintiff  or  bearer,  on  or  before  the  twenty^fiflh  day 
of  December,  1842,  one  hundred  and  sixty-eight  dollars  and  sev- 
enty-five cents,  for  value  received.  The  plaintiff  also  alleges,  he 
was  determined  to  sue  the  said  Jesse  Johnson,  and  to  prevent  him 
from  removing  from  the  State  of  Georgia,  which  he  designed  to 
do,  and  that  the  defendant,  for  the  purpose  and  for  the  considera- 
tion of  enabling  the  said  Jesse  Johnson  to  remove,  and  for  the 
&rther  consideration  of  the  plaintiff's  forbearance  to  sue,  and  hold 
the  said  Jesse  Johnson  to  bail  on  said  debt,  the  said  defendant, 
on  the  ninth  day  of  December,  1844,  undertook  and  promised  to 
pay  the  plaintiff  the  sum  of  money  specified  in  the  note  of  the 
said  Jesse  Johnson,  in  a  letter  or  note  in  writing,  which  is  in  the 
fi>nowing  words : 

**  I  have  agreed  with  Mr.  Richard  Henderson,  for  him  to  have 
the  rent  of  the  place  whereon  Jesse  Johnson  lives,  until  he  gets 
the  amount  of  a  note  he  holds  against  said  Jesse  Johnson,  amount- 
ing to  some  one  hundred  and  seventy  dollars;  or  if  the  said  land 
is  sold  sooner,  he  is  to  have  his  amount  out  of  the  first  of  the  sale 
of  said  land. 

[Signed,]  "NATHAN  B.  JOHNSON. 

"  To  Jno.  WilUams,  Esq.'' 

The  plaintiff  alleges  that  he  did  forbear  to  sue  and  to  hold  said 
Jesse  Johnson  to  baiU  but  that  the  defendant  has  broken  and  vi- 
olated his  said  agreement  and  undertaking,  although  he  has  rent- 
ed the  land  for  three  years,  and  has  sold  the  same  for  three  hun- 
dred dollars,  and  refuses  to  pay  the  note  of  said  Jesse  Johnson. 
The  defendant,  by  his  plea,  insists  upon  the  Statute  of  Frauds. 

Upon  the  trial  of  the  cause,  the  plaintiff  offered  to  prove,  ex- 
trinsic  of  the  written  agreement,  the  eonnderation  for  which  it 
was  executed,  as  set  fotth  in  his  declaration,  which  evidence  was 
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rejected  by  the  Court}  and  the  plaintiff  was  non-suited;  where- 
upon the  plaintiff  exceptedi  and  now  aasigps  the  same  for  error 
here. 

By  the  4th  section  of  the  Statute  of  Frauds,  it  is  declared^  *'No 
action  shall  be  brought*  whereby  to  charge  the  defendant,  upoii 
any  special  promise,  to  answer  for  the  debt,  de&ult  or  miscarri* 
ages  of  another  person,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing)  and  signed  by  the  party  to  be  charged  there* 
with,  or  some  other  person  thereunto  by  him  lawfully  authori* 
Eed."  PWiteei  915.  In  Wain  vs.  Warlters]  (5  Bases  Rep.  10,)  it 
Was  held,  that  by  the  word  agreement  mentioned  in  the  Statute,  it 
must  be  understood  the  consideration  fer  the  promise,  as  well  as 
the  promise  itself,  and  that  if  extrinsic  parol  evidence  could  be  re* 
ceived  to  show  the  consideration  of  the  written  agreement,  the 
vei*y  object  of  the  Statute  would  be  defeated.  Samndersvs.  Wak» 
^eldf  4  BamewaU  ^  Alderson^  595.  Sears  vs.  Brinks  3  John,  Rep. 
211.     Grant  vs.  Naylor,  4  Cranck*s  Rep.  224. 

We  are  aware  that  a  different  construction  has  been  given  to 
the  Statute  of  Frauds  in  several  of  the  State  Courts  of  the  Us- 
ion««-in  some  of  them  in  consequence  of  a  different  wor£ng  of 
the  Statute--^ut  we  prefer  to  adopt  the  English  rule  of  ccmstrue- 
tion,  believing  it  to  be  a  safe  and  sound  exposition  of  the  Scfltote 
of  Frauds,  both  as  it  regards  the  letter  and  spirit  of  the  Statute. 

Let  the  judgment  of  the  Court  below  be  affirmed* 


No.  SL-^^sToeL  D.  Newsom  and  others,  plaiotifiti  in  error,  v#« 
Jesse  McLenooic  and  others,  defendaaitsin  error. 

tlO  fhe  levy  of  an  ezecntioii  on  pencmal  property)  ia  a  MdifilctMB,  as  hat 
as  to  throw  upon  the  plaintiff  the  harden  of  j^oving,  either  lliat  it  Wu  hiSBi^ 
ficient,  or  that  its  proceeds  Were  applied  to  the  eitingnishmentof  prior  li- 
enS)  or  that  it  was  otherwise  unprodubtiye,  and  made  so  withoot  fisnlt  in  the 
plaintiiTy  or  the  levying  officen 

t2%}  A  levy  npon  personal  property,  snfiScient  to  pay  the  debt,  which  is  dls* 
missed  by  the  plaintiff,  with  the  consent  of  the  defendant,  eztingmahei  ^e 
Judgment,  so  far  as  third  petwrns  may  be  affected  by  xt« 
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[3.]  Payment  of  a  joint  debt,  by  one  of  two  defendants,  against  whom  several 
judgments  have  been  rendered,  extinguishes  both  judgments. 

[4.]  If  A  holds  a  demand  against  B  &  C,  as  partners,  and  C  is  dead,  and  there 
are  effects  of  the  firm  in  the  hands  of  B,  the  surviving  partner,  sufficient  to 
pay  the  debt,  and  D  holds  property  conveyed  to  him  by  C,  to  indemnify 
him  as  surety  for  C,  ttpon  tkeequkiei  tubnsting  beifctm  BJ^  C,  Chancery  will 
compel  A  to  proceed  against  the  property  in  the  hands  of  B,  the  surviving 
partner,  so  as  to  leave  the  property  conveyed  to  D,  to  be  applied  to  his  r^ 
mnneration,  as  surety  for  C« 

Application  for  an  injunction,  in  Troup  Superior  Court.  De- 
cided by  Judge  Hill,  at  Chambers,  30tb  September,  1848. 

This  was  a  bill  for  discovery  and  injunction,  in  favor  of  plain- 
tififs  in  error,  against  the  defendants  in  error,  and  presented  to 
Judge  Hai  for  his  sanction.  The  bill  alleged,  that  as  securities 
for  one  Wilie  Wormack,  plaintiffs  in  error  had  been  compelled  to 
pay  large  sums  of  money ;  to  secure  and  save  harmless  against 
said  securetyships,  the  said  "Jji^ormack  conveyed  to  plaintiffs  in  er- 
ror, in  1840,  the  premises  upon  which  he  then  lived* 

That  Wormack  and  one  Jesse  McLendon,  previous  to  the  ma- 
king of  the  conveyance,  were  partners  in  merchandize,  and  that 
they  executed  their  note  to  one  Thos.  C.  Brown,  by  signing  there- 
to their  individual  names ;  and  that  the  property  for  which  the 
note  was  given,  became  the  property  of  the  partnership. 

That  during  the  existence  of  the  partnership,  Jesse  McLendon 
had  the  entire  control  and  charge  of  the  effects  thereof;  and  that 
upon  its  dissolution,  all  the  goods,  notes  and  accounts,  &c.  of  the 
partnership,  and  particularly  the  property  for  which  the  note  was 
given  to  Brown,  went  into  the  hands  of  the  said  Jesse,  and  he  as- 
sumed the  entire  charge  thereof. 

That  Brown  obtained,  before  the  execution  of  the  said  convey- 
ance from  Wormack  to  plaintiffs  in  error,  separate  judgments 
upon  the  note  against  Wormack  and  Jesse  McLendon ;  that  an 
execution  issued  upon  the  judgment  against  Jesse  McLendon, 
and  was  levied  upon  a  large  amount  of  property,  sufficient  to  have 
satisfied  the  same ;  for  the  forthcoming  of  which,  on  the  day  of 
sale,  a  bond  was  given. 

That  before  the  day  of  sale,  Freeman  McLendon  and  Jeremiah 
McLendon,  (who  has  since  departed  this  life,  and  the  said  Freeman 
appointed  his  executor,)  with  the  assistance  of,  and  for  the  pur- 
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pose  of  enabling  Jesse  McLendon  to  have  and  to  hold  all  the  ef^ 
fects  of  the  said  partnership,  to  his  own  use,  paid  off  the  said*  Ji. 
fa.  and  from  Brown  took  a  ti'ansfer  thereof,  and  also  an  assign- 
ment of  the  judgment  against  Wormack. 

That  Freeman  and  Jeremiah  McLendon  afterwards  dismissed 
the  levy  made  and  entered  upon  xheji,fa,  against  Jesse  McLen- 
don, and  caused  an  execution  to  issue  on  the  judgment  against 
Wormack,  and  to  be  levied  upon  the  premises  conveyed  by  Wor- 
mack to  plaintifik  in  error. 

That  Wormack  afterwards  died,  wholly  insolvent,  whereby 
Jesse  McLendon  became  surviving  co-partner;  and  that  a  suffi- 
cient amount  of  the  said  partnership  funds  were  in  his  hands,  to 
pay  off  the  said  debt;  and  that  Jesse  McLendon  himself  is  per- 
fectly solvent  and  able  to  pay  the  said  debt. 

The  bill  charges,  that  at  the  time  of  the  transfer  of  the  ^.  fa. 
against  Jesse  McLendon,  from  Brown  to  Freeman  and  Jeremiah 
McLendon,  Jesse  McLendon  furnished  a  large  portion  of  the 
money  paid  thereon,  and  that  subseqiAntly  hehas  refunded  to  Free- 
man McLendon,  and  to  the  said  Freeman,  as  executor,  the  amount 
advanced  by  the  said  Freeman  and  his  testator  upon  the  said  fi^ 
fa. 

That  complainants  are  unable  to  prtyve  the  material  facts 
charged  in  their  bill,  other  than  by  a  resort  to  the  consciences  of 
the  defendants. 

The  bill  alleges  that  complainants  have  interposed  their  claim 
to  the  property  transferred  to  them  by  Wormack,  and  levied  upon 
by  the  execution  against  Wormack,  and  that  the  same  is  now 
pending  upon  the  appeal  in  Troup  Superior  Court. 

The  bill  prays  for  a  perpetual  injunction,  to  restrain  the  cofleC' 
tion  of  the  judgment  against  Wermack,  out  of  the  property  con-' 
veyed  by  him  to  plaintiffs  in  eirror,  and  that  in  the  meantime  tber 
assignees  of  the  judgment  may  be  restrained  from  proceeding  ia 
the  claim  case. 

Judge  Hill  refused  to  sanction  the  bill ;  to  which  opinion  and 
decision  of  the  Court  below,  counsel  for  plaintiffs  in  error  ex^ 
cepted. 

« 

W.  Dougherty,  for  plaintiffs  in  error^ 
O.  A.  BvikLy  for  defendants. 
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Via  Honor,  Judge  Wamerf  having  been  of  counsel  in  the 
Court  below,  gave  no  opinion  in  this  case,  in  the  Supreme  Court. 

By  the  CourL — Nisbet,  J.  delivering  the  opinion. 

[1.]  We  think  that  the  injunction  in  this  case  ought  to  have 
been  granted,  upon  several  grounds.  First,  because  the  bill  charg- 
es, distinctly,  that  the  execution  in  favor  of  Brown  against  Jesse 
McLendoUf  had  been  levied  upon  personal  property  belonging  to 
iiim,  sufficient  to  pay  the  debt,  which  was  dismissed  by  the  as- 
Agnees  of  that  excKsution.  That  levy,  and  the  dismission  of  it, 
was  a  prima  Jade  satisfaction,  and  discharged  Wormack,  the  co- 
debtor  ivith  Jesse  McLendon.  Beyond  all  question,  it  discharged 
the  judgment  against  Wormack,  in  favor  of  the  complainants,  who 
are  sureties  for  Wormack,  holding  property  conveyed  to  them  by 
him,  for  their  protection — against  which  property  the  assignees 
are  proceeding.  Again,  the  bill  charges  a  fraudulent  combina- 
tion between  the  assignees  of  the  judgment  and  Jesse  McLen- 
don, to  get  control  of  both  the  judgments,  and  dismiss  the  levy  on 
Jesse  McLendon's  property ;  and  all  to  benefit  Jesse  McLendon^ 
by  forcing  the  money  out  of  Wormack. 

In  this  case,  there  was,  as  the  bill  charges,  a  partnership  debt 
4xmtracted  by  Worm&ck  &  McLendon,  for  which  they  individu- 
ally gave  their  note  ;  suit  was  brought  separately  against  both, 
and  carried  to  judgment  The  execution  on  the  judgment 
agfunst  McLendon,  was  levied  on  his  personal  property,  sufficient 
to  pay  it.  Pending  the  levy,  it  was  assigned.  The  assignees  dis- 
missed the  levy.  If  this  levy  was  a  satisfaction  of  the  debt  against 
McLendon,  it  was  also  a  satisfaction  of  the  judgment  against  his 
partner  and  co-debtor,  Wormack.  The  plaintiff  can  have  but 
one  satisfaction.  Of  this,  there  is  no  doubt.  Nor  is  it  questioned, 
that  the  assignees  occupy  no  better  position  than  the  plaintiff 
himself  would  occupy.  Any  act  done  by  them,  which,  if  done  by 
the  plaintiff  himself,  before  assignment,  would  discharge  the  judg- 
ment, would  discharge  it  in  their  hands. 

We  state  the  general  principle  to  be  this :  a  levy  is  a  satisfac- 
tion of  \he  execution,  so  far  as  to  throw  upon  the  plaintiff  the 
burden  of  showing,  either  that  it  was  insufficient,  or  that  the  pro- 
ceeds were  applied  to  the  satisfaction  of  prior  liens,  or  that  it  was 
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Otherwise  unproductive,  and  niade  so  without  &ult  of  the  plaintiff 
or  the  Sheriff.  Ouran  vs.  Colbert,  3  Kelly,  249.  We  are  aWire 
of  the  necessity  of  guarding  this  rule  carefully.  Hence,  we  state 
that  a  levy  dismissed  by  the  plaintiff,  with  the  consent  of  the  de- 
fendant, is  no  satisfaction  or  discharge,  so  far  as  he  alone  is  con- 
cerned. 

[2.]  In  that  event,  it  would  be  asatisfaction,  nofar  as  third  persons 
are  concerned,  as  sureties,  junior  judgment  creditors  or  purcha* 
sers  from  the  defendant.  5  HilTs  JV.  Y.  R.  377.  2  B.  364.  11 
Johm,  R.  110.  17  lb.  274.  4  Wend.  332.  5  Conn.  R.  392. 
Nor  can  I  doubt  but  that  a  levy  made  on  personal  property  of 
one  partner,  sufficient  to  pay  the  debt,  and  dismissed  by  the  plain- 
tiff, with  the  consent  of  the  defendant,  would  discharge  the  other 
partner,  as  in  this  case. 

I  apprehend  it  is  not  to  be  questioned,  that  where  a  levy  is 
made  upon  personal  property,  sufficient  to  pay  the  debt,  it  is  pn- 
ma  facie,  a  satisfaction  and  discharge.  If  the  defendant  assents 
to  the  release  of  the  levy,  or  anything  can  be  shovni  by  the  plain- 
tiff, in  law  or  in  fact,  which,  without  fault  on  his  part»  renders  the 
levy  unavailable,  the  presumptions  of  law  against  him,  growing 
out  of  the  levy,  are  removed.  The  act  of  the  Sheriff  is  not  aoiong 
those  things  whidi  will  prevent  the  operation  of  the  rule.  It  is 
his  duty  to  seize  the  property,  and  he  acquires  in  it  a  qualified 
property.  He  may  maintain  trover  or  trespass,  if  it  is  taken  from 
his  possession.  2  Saund.  R.  47,  and  note  1.  1  Lev.  282.  1  Sid. 
438.  1  Vent  52.  1  Mod.  30.  6  lb.  291.  6  Johns.  R.  195. 
Such  is  the  Common  Law.  In  case  of  claims  upon  levy  of  at- 
tachment or  execution  by  Statute,  the  Sheriff  is  required  to  take 
forthcoming  bonds,  payable  to  the  plaintiff.  In  such  cases,  his 
Common  Law  liability,  so  far  as  it  is  affected  by  this  bond,  does 
not  continue.  In  case  of  levy  without  claim,  he  mat/  take  a  fbrth- 
coming  bond  also,  but  his  liability  to  the  plaintiff  continues,  by 
express  statutory  provision.  Prince,  465.  By  virtue  of  his  of- 
fice as  Sheriff,  and  his  right  as  such  to  seize  the  property,  and  of 
his  qualified  property  in  h,  he  is  liable  to  make  good  a  sufficient 
levy  to  the  pliedntiff ;  and  it  is  for  these  reasons  that  no  act  of  die 
Sheriff,  contrary  to  law,  by  which  the  levy  is  released  jor  made 
unproductive,  will  prevent  the  operation  of  the  rule,  that  a  levy  is 
a  satisfaction. 
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Our  Statute  gives  to  the  judgment  a  lien  from  its  date.  This 
dc^  not  affect  the  rule  I  am  considering — it  is  the  lien  which  is 
discharged. 

In  Clark  vs,  Wttkersy  it  was  resolved  by  the  Court,  "  that  when 
a  Sheriff  had  seized,  he  was  compelled  to  return  his  writ,  and 
made  himself  liable  at  all  events,  (acts  of  God  excepted,)  to  an- 
swer the  value  of  the  goods  according  to  his  return,  and  by  the 
seizure  the  property  was  divested  out  of  the  defendant,  and  in 
abeyance." 

"  That  the  defendant  was  discharged,  because  the  plaintiff  hav- 
ing made  his  election,  and  the  defendant's  goods  being  taken,  no 
£irther  remedy  could  be  had  against  the  defendant,  but  against 
the  Sheriff  only,  &c."  1  SM.  323.  See  also,  6  Mod.  292.  1 
RolL  R.  57.  2  Saund.  47,  note  1.  In  the  United  States,  the  Com- 
mon Law  on  this  subject  has  been  very  generally  recognized. 
In  Peay,  adatCry  vs.  Fleming,  Judge  O^Neal  says :  "  A  levy  is, 
in  legal  contemplation,  satisfaction  of  a^.  Jd.\  that  is,  it  is  pre- 
sumptive evidence,  that  satisfaction  may  result  or  ha3  resulted 
from  it.  But  as  soon  as  it  is  shown  how  the  levy  has  been  dis- 
posed of,  and  that  satisfaction  has  not  and  could  not  have  resulted 
from  the  levy,  the  legal  presumption  is  rebutted,  and  the  execu- 
tion may  be  again  levied,  if  it  has  not  lost  its  active  energy,"  &c.  2 
HUTg  Ch,  R,  99.  In  Davis  vs.  Barkley,  the  Court  of  Appeals  of 
South  Carolina  say :  ""  It  is  a  received  rule,  that  a  levy  is  satis- 
fection,  at  least,  so  far  as  to  throw  on  the  plaintiff  the  burden  of 
showing,  either  that  it  was  insufficient,  or  that  the  proceeds  were 
applied  to  the  satisfaction  of  some  prior  lien,  or  that  it  was  other- 
wise rendered  unproductive  without  his  fault,  or  the  faidt  of  the 
offUxr.''     1  Bailey\  142. 

In  Itodd  vs.  Blount,  Parsons,  C.  J.  says :  **  When  goods  suffi- 
cient to  satbfy  the  judgment,  are  seized  on  aji.  jfiz.  the  debtor  is 
discharged,  even  if  the  Sheriff  waste  the  goods,  or  misapply  the 
money  arising  from  the  sale,  or  does  not  retui*A  his  execution. 
For  by  a  lawful  seizure,  the  debtor  has  lost  his  property  in  the 
goods;  but  the  law  is  different  in  ca6A>f  an  extent  on- lands."  4 
Mass.  403.     Also,  2  Pick.  586. 

In  Scribed,  ifc.  vs.  Deanes  et  al.  the  Sheriff's  return  upon  two 
Jl.Jas.  was,  that  they  were  executed,  and  the  property  released 
by  order  of  the  plaintiff,  in  consequence  ofa  compromise  between 
^e  parties. 
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Chief  J.  MarshaUt  in  reference  to  thifl  return,  said,  *'  That  this 
return  determined  the  legal  force  of  the  judgments,  ia  y^mit»H. 
Of  course,  they  no  longer  constitute  a  lien  at  law,  on  the  lands  of 
the  debtor."     1  Brockenhraugh^  171. 

In  DentoH  vs,  LivingstOHt  Ch.  Kent  said,  "He,  (the  Sher- 
iff,) is  answerable  for  the  amount  of  the  sale  of  the  sloop,  and  his 
excuse  for  not  returning  the  money  is  insufficienL  Instead  of  re- 
taining the  sloop  in  his  possession,  between  the  levy  and  sale,  he 
delivered  her  to  Ashley,  the  purchaser ;  and  as  he  afterwards  sold 
her  to  him,  and  has  lost  the  possession,  he  is  answerable  for  the 
money  she  sold  for.  There  is  no  other  remedy  for  the  plaintifis. 
They  cannot  call  uptm  the  original  defendant^Jor  the  amamU  of  the 
sloop^/br  Jie  uxndd  plead  this  seizure  in  bar,**     9  Johns.Ii,  98. 

In  the  Ordinary  vs.  Spann,  Mr.  J.  0*Neal  said,  "A  levy  of  a 
value  equal  to  the  debt  demanded,  undisposed  of,  is,  in  law,  a  sat^ 
isfacdon.  This  was  fully  adjudged  in  Mayson  vs.  Irby  if  Day, 
decided  at  Dec.  Session,  1828,  in  Columbia,  in  the  Court  of  Ap- 
peals in  Equity.**  1  Richardson*s  Rep.  434.  See,  also,  Maysan 
vs.  Irby  if  Day,  in  a  note  to  this  case  in  Richardson.  In  the  latter 
case,  (Mayson  vs.  Irby  if  Day,)  the  Court  of  Appeals  say, "  When 
a  levy  is  once  made,  the  execution  is  satisfied."  If  the  Couit 
there,  however,  mean  to  say,  that  a  levy  is,  per  se,  and  necessari- 
ly a  satisfaction,  we  dissent  from  their  rule ;  holding  it,  as  before 
stated,  a  legal  presumption  of  satisfaction.-  See  23  Wend,  490. 
1  WatU  if  Sergt.  251.  4  Smedes  ^  Marsh,  118.  3  Yerg.  297. 
6  lb.  246.     6  B.  305. 

To  apply  this  rule  to  this  case.  The  levy  was  made  on  per- 
sonal property  sufiicient  to  pay  the  debt-^  unaccounted  for,  the 
presumption  in  law  is  that  it  was  paid — ^but  it  is  accounted  for, 
because  the  bill  charges,  that  it  was  dismissed  by  the  assignees  of 
the  judgment  ^nd  execution.  It  is,  therefore,  accounted  for  by 
the  fault  of  the  plaintiff's  assignees.  The  dismissal  is  their  own 
act.  They  ha^  voluntarily  parted  with  that  which  might  have 
been  .productive  to  them  of  payment.  The  levy  and  the  dismissal 
teas  an  extinguishment  of^the  judgment.  Even  if  it  were  not  as 
to  the  defendant,  yet,  in  this  case,  it  certainly  is  as  to  these  com- 
plainants, because  they  are  third  persons  affected  by  it  They 
are  grantees  of  property  held  as  sureties  of  Wormack,  the  co-debt- 
or of  Jesse  McLendon.  The  effect  of  dismissing  the  levy  is  to 
bring  the  execution  against  Wormack  dovni  upon  that  property. 
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Now  the  question  is,  shall  not  the  Hen  of  that  jftdgment  be  held 
to  be  extinguished  in  their  favor  7  Are  not  the  judgments  ag^ainst 
McLendon  &  Wormack  nullities  as  to  that  property  ?  As  to  that 
property^  clearly  the  levy  and  its  dismissal  extinguished  their 
liens. 

The  bill  farther  charges,  that  the  purchase  of  these  judgments 
and  the  withdrawal  of  the  levy,  was  the  result  of  a  fraudulent 
combination  between  the  purchasers  and  Jesse  McLendon,  for 
his  (McLendon's)  benefit,  to  free  him  from  his  liability  to  pay,  and 
to  coerce  payment  out  of  the  property  in  the  hands  of  claimants. 
If  this  levy  was  collusively  dismissed  by  Jesse  McLendon,  the 
defendant,  and  the  owners  of  the  judgment.  Chancery  will  pro- 
tect third  persons  from  injury  thereby.  Upon  these  grounds  the 
injunction  should  have  been  granted. 

[3.]  Farther,  the  bill  charges  that  the  judgment  against  Jesse 
McLendon  has  been  paid,  injact,  by  him  to  the  assignees.  It  al- 
leges, that  a  part  of  the  money  which  was  advanced  by  them  to 
the  plaintiff,  Brown,  in  the  purchase  of  the  two  executions  against 
McLendon  &  Wormack,  was  furnished  by  Jesse  McLendon,  and 
that  the  balance,  fiimished  by  them,  has  been  refunded  to  them 
by  him,  and,  therefore,  both  executions  are  paid  and  extinct.  If 
duB  is  true,  (and  for  the  purposes  of  the  question  whether  the  in- 
junction ought  to  be  granted,  the  statements  in  the  bill  are  to  be 
taken  as  true,)  both  executions  are  extinguished,  and  keeping  the 
execution  against  Wormack  open,  is  a  fraud  against  him  and  the 
complainants.  And  inasmuch  as  the  complainants  aver  their  in- 
ability to  prove  these  facts  on  the  trial,  without  a  discovery 
from  these  persons,  manifestly  the  claim  cause  should  be  enjoined 
until  they  answer. 

[4.]  But  aside  from  all  these  views,  there  is  an  equitable  prin- 
ciple which  rules  this  case.  Before  stating  it,  with  a  view  to  its 
application,  it  is  desirable  to  advert  to  the  fiusts  as  charged  in  the 
bin. 

The  biir  states,  that  Wormack  and  Jesse  McLendon  were  part- 
ners in  trade,  and  as  such,  purchased  property  of  Brown  and  gave 
their  individual  note  for  the  purchase  money ;  that  the  property 
so  purchased  went  into  the  concern;  that  this  note  was  sued 
to  judgment  against  each,  severally ;  but  that  the  debt  was  a  part- 
nership dehtr^^  joi$U  debt  against  Wormack  and  Jesse  McLendon; 
that  after  these  judgments  were  open,  Wormack  conveyed  to  the 
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complainants  the  property  now  levied  on,  as  his  individual  pro- 
perty-, to  reimburse  and  indemnify  them  as  his  personal  sureties ; 
that  Wormack  died  insolvent;  that  all  the  effects  of  the  concern 
Went  into  the  possession  of  Jesse  McLendon,  the  surviving  part- 
ner, including  the  very  property  for  which  the  note  was  given 
to  Brown ;  and  that  the  partnership  effects  in  the  hands  of  Jesse 
McLendon  are  amply  sufficient  to  pay  all  the  debts  of  the  firm, 
these  judgments  included.     These  judgments  became  the  proper* 
ty  of  purchasers,  to  whom  they  were  assigned  by  Brown,  the  ori- 
ginal creditor.     Now,  how  stands  the  matter]     Thus:  the  as- 
signees are  the  creditors  of  W6rmack  &  McLendon,  holding  a 
joint  demand  against  them,  and  entitled,  at  law,  to  proceed  against 
either  of  them  for  satisfactiom ;  the  complainants  are  the  credi- 
tors of  one  of  them,  (Wormack,)  with  no  resource  for  payment 
but  the  property  conveyed  to  them  by  him.     Now,  Equity  will 
tiot,  where  one  creditor  holds  a  claim  against  two,  and  another 
holds  a  claim  against  one  of  those  two,  compel  the  former  to  pro- 
ceed against  that  one  of  his  joint  debtors  against  whom  the  latter 
has  no  claim,  in  order  that  the  funds  of  his  debtor  may  be  appli- 
ed exclusively  to  the  payment  of  his  claim.    I  say.  Equity  will 
not  generally  do  this,  and  will  never  do  it  for  the  sake  of  the  cred- 
itor who  has  a  single  claim,  but  it  will  do  it  when  it  is  eqmtabk  as 
between  the  two  debtors  that  it  should  be  done*     Lord  Eldon,  in  ex 
parte,  Kendal^  illustrates  these  two  propositions  thus :  "  We  hate 
gone  this  length — ^if  A  has  a  right  to  go  upon  two  fiinds,  and  B 
upon  one,  having  both  the  same  debtor^  and  the  funds  are  the  pro- 
perty of  the  same  person,  A  shall  take  payment  from  that  fund  to 
which  he  can  resort  exclusively,  so  that  both  may  be  paid ;  but  it 
was  never  said,  that  if  I  have  a  demand  against  A  and  B,  that  a 
creditor  of  B  shall  compel  me  to  go  against  A,  without  more.    If 
I  have  a  demand  against  both,  the  creditors  of  B  have  no  right  to 
compel  me  to  seek  payment  from  A,  if  not  founded  in  some  equiiy^ 
giving  B,  for  his  own  sake,  as  if  he  was  surety,  &c.  a  right  lo 
compel  me  to  seek  payment  of  A.    It  must  be  established  that  it 
is  just  and  equitable,  that  A  ought  to  pay  in  the  first  instarnXf  or 
there  is  no  equity  to  compel  a  man  to  go  against  A,  who  has  resort 
to  both  funds%''     17  Vesey,  520.    Lord  Eldon  laid  down  the  role 
and  the  exception.     The  exception  is  to.be  found  in  cases  where 
**it  is  just  and  equitabh  that  A  ought  to  pay  in  the  first  instaneeJ* 
Mr.  Story,  in  stating  the  rule,  names  the  very  exception  which 
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this  case  makes,  to  wit :  where  the  debt,  though  joint  inform^ 
ought  to  be  paid  hy  one  of  the  debtors  only.  Story's  Eq,  Jurixp, 
§642.  Heret  the  debt  to  the  assignees,  though  joint  against  Wor- 
mack  and  Jesse  McLendon,  because  due  from  them  as  partners, 
yet  ought  to  be  paid  by  McLendon,  because  he  is  the  surviving 
partner,  into  whose  hands  the  effects  have  passed,  they  being  at 
the  same  time  ample  to  pay.  Equity  will  compel  the  assignees 
of  these  judgments  to  go  upon  the  partnership  fund,  and  leave 
the  fund  to  which  the  complainants  can  alone  resort,  to  wit :  the 
property  conveyed  to  them  by  Wormack,  to  be  applied  exclusive- 
ly to  their  demand  against  him.  4  John.  Ch,  Rtp.  17,  20.  To 
avail  themselves  of  this  equitable  principle,  the  claim  cause  ouglit 
to  be  enjoined,  particularly  as  they  seek  discovery  as  to  the  facts, 
and  aver  inability  to  prove  them  at  law. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  52.'*-«'JoHN  Cw  Pekkins  and  others,  plaintiffii  in  error,  f*. 

Nicholas  Dyeii,  defendant. 

[1.3  Ordinarily,  guardians  who  have  given  security  for  the  fidthful  perform- 
ance of  their  duty,  have  the  legal  control  over  mortgage  debts  owing  their 
'w«rds,and  a  right  to  receive  and  collect  the  money  due  thereon,  and  to  re* 
lease  the  same,  in  the  proper  exercise  of  their  discretion  as  guardians. 

[2.]  Bat  where  a  mortgage  is  executed  to  a  mother,  as  the  natural  guardian 
of  her  children,  by  the  administrator  of  their  deceased  father,  to  secure 
them  in  their  patrimony  which  he  has  wasted,  it  is  not  in  the  power  of  the 
mother  fraudulently  to  discharge  the  mortgage  lien,  to  the  prejudice  oi  the 
infant  ceUui  qm  trusty  especially  where  she  has  failed  to  give  bond,  as  requir- 
ed by  law,  to  protect  them  against  mismanagement. 

[3.  ]  At  Common  Law,  the  mother,  as  guardian  by  nature  or  for  nurture,  has  no 
control  over  the  estate  df  her  minor  children. 

In  Equity,  in  Troup  Superior  Court.    Application  to  Judge 
Hjll  for  an  injunction.    , 

This  was  a  bill  for  discovery  and  ii\junction,  in  favor  of  the  plain- 
roL.  VI.         51 
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tiffs  in  error  against  the  defendant,  presented  to  Judge  Hill  for 
bis  sanction. 

The  bill  alleges,  that  Nicholas  Dyer,  as  the  administrator  of 
William  Backus,  deceased,  was  indebted  to  said  estate  the  sum 
of  $1400,  and  that  to  secure  the  payment  of  the  said  balance  in 
his  hands,  executed  to  Sarah  Backus,  as  natural  guardian  of  the 
orphans  of  William  Backus,  a  mortgage  on  a  lot  of  land  in  Cow- 
eta County;  that  subsequent  to  the  execution  of  said  mortgage, 
a  judgment  was  rendered  against  Dyer,  in  Coweta  Superior 
Court,  in  favor  of  Sandford  H.  Hubbard,  upon  which  execution 
was  issued  and  levied  on  said  lot  of  land,  and  on  the  Ist  Tuesday 
in  February,  1844,  the  same  was  sold,  when  the  complainants  be- 
came the  purchasers ;  that  on  the  day  and  at  the  sale  of  said  land, 
Nicholas  Dyer  and  Sarah  Backus  caused  to  be  exhibited  to  the 
public  and  to  the  complainants,  a  statement,  in  writing,  of  the  set- 
tlement and  satisfaction  of  the  said  balance  in  the  hands  of  Dyer, 
as  administrator,  for  the  security  of  which  the  mortgage  was  ex- 
ecuted, and  an  extinguishment  of  the  lien  on  said  land;  that  the 
paper  was  executed  for  the  purpose  of  being  exhibited  at  the  sale, 
to  induce  purchasers  to  buy  who  would  otherwise  have  been  de- 
terred from  so  doing  in  consequence  of  the  mortgage,  and  that 
complainants  were  induced  to  purchase  in  consequence  of  the 
said  paper  or  receipt;  that  Joseph  Attaway  was  afterwards  ap- 
pointed guardian  of  the  minors  of  William  Backus,*  deceased, 
and  foreclosed  the  mortgage,  and  has  levied  the  ^.  Ja,  issued  on 
foreclosure  thereof  on  the  said  mortgaged  premises,  which  has 
been  claimed  by  plaintiffs  in  error. 

The  bill  farther  charges  collusion  and  fraud  between  Dyer,  Sa- 
rah Backus  and  one  Thomas  Bonner,  to  defraud  the  complain- 
ants, or  whoever  might  purchase  the  land ;  that  Bonner  had  exe- 
cuted a  deed  to  said  land  to  .Dyer,  which  had  not  been  recorded; 
that  at  the  time  of  the  executing  the  release  of  the  mortgage  lien 
from  Sarah  Backus  to  Bonner,  that  was  read  and  exhibited  on  the 
day  of  sale,  it  was  understood  and  agreed  by  and  between  them, 
that  Dyer  was  to  cancel  the  deed  of  Bonner  to  himself,  and  pro- 
cure Bonner  secretly  to  execute  a  deed  to  Sarah  Backus,  and 
that  the  land  was  to  go  to  sale  under  the  Hubbard^.  Jh.  and  after 
satisfying  it,  the  balance  of  tlie  proceeds  of  the  sale  were  to  be 
received  by  Dyer. 

The  bill  further  charges,  that  complainants  are  unable  to  make 


MACON,  FEBRUARY  TERM,  1849.  403 

Perkins  and  others  vx.  Dyer. 

proof  of  these  facts  ckarged,  without  appealing  to  the  conscien- 
ces of  the  defendants.  The  hill  prays  that  the  deed  made  by 
Bonner  to  Sarah  Backus,  as  guaidian^  be  set  aside ;  that  Bonner 
re-execute  to  Dyer  a  deed  to  the  land  to  have  the  same  effect  as 
the  one  cancelled ;  that  the  lien  of  the  mortgage  be  extinguished, 
and  Joseph  Attaway  be  perpetually  enjoined  from  proceeding  to 
collect  the  mortgage  fi,  fa. 

Judge  iJi/i  refused  to  sanction  the  bill  and  grant  the  injunction, 
and  the  complainants  excepted. 

His  Honor  Judge  Warner^  having  been  of  counsel  in  the 
Court  below,  gave  no  opinion  in  this  case  in  the  Supreme  Court. 

\V.  Dougherty,  for  plaintiffs  in  error. 

BuRCH,  for  defendant  in  error. 

"By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  are  not  willing  to  control  the  discretion  of  the  Chancellor 
in  this  case,  seeing  that  it  has  been  so  beneficially  exercised  in  be- 
half of  infant  mortgagees,  who  are  incapable  of  protecting  them- 
selves. 

[1.]  Had  Sarah  Backus  been  duly  appointed,  by  the  prop- 
er Court,  guardian  of  the  person  and  estate  of  her  children,  then 
she  would  have  had  the  legal  control  over  the  mortgage  lien 
which  she  undertook  to  release ;  and,  even  as  it  is,  had  the  mo- 
ney been  wanting  for  the  purposes  of  the  trust,  for  making  more 
jidvantagecms  investments,  or  for  the  maintenance  and  education 
of  her  wards,  or  for  any  other  purpose  whatever,  advantageous 
to  her  minor  children,  this  release  tg  the  purchaser  might  have 
been  sanctioned  and  protected. 

[2.]  But  instead  of  exercising  this  usurped  power  fairly  and 
^tthfully,  and  in  conformity  with  her  duty  and  the  interest  of 
her  orphans,  the  bill  itself  alleges,  that  it  was  done  falsely  and 
fraudulently,  and*  for  the  purpose  of  assisting  Dyer.  Under  these 
circumstances,  it  is  better  that  the  purchaser  at  Sheriff's  sale  should 
msflfer,  than  that  those  heirs  should  be  deprived  of  the  remnant  of 
their  inheritance,  especially  as  the  natural  guardian  in  this  case 
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has  failed  to  give  security  to  protect  these  infant  cestui  que  tnuU 
against  this  act  of  gross  mismanagement. 

[3.]  It  may  be  well  enough  to  remark,  that  guardians  by  nature, 
at  Common  Law,  had  neither  possession  nor  control  of  the  estate 
of  the  ward,  whether  real  or  personal.  1  John.  Ck.  Rep.  3.  3 
Pick.  Rep.  213.  And  it  is  asserted  by  the  late  Ch.  J.  Swifi,  of 
Connecticut,  that  a  mother  is  never  considered  as  guardian  of  her 
children,  unless  it  be  of  nursed  children  until  the  age  of  seven 
years.  1  SwiJVs  Dig.  50.  And  whether  considered  as  guardian 
by  nature  or  for  nurture,  she  has  no  control  over  the  estate  of  her 
infant  children.     Kline  vs.  Beehe,  6  Conn.  494. 

Had  the  mother  given  bond,  as  required  by  law,  for  the  faith- 
ful and  judicious  discharge  of  her  trust,  the  direction  given  to  this 
case  might  have  been  different.  As  it  is,  the  dectee  below  most 
be  affirmed. 


No.  53.*^Lbrot  Napier,  plaintiff"  in  error,  vs.  William  T.  W, 

Napier,  defendant  in  error. 

[1.]  Where,  by  a  deed  ef  trust,  the  sum  of  fifteen  thousand  dollars  was  rais- 
ed, by  the  voluntary  contribution  of  certain  residuary  le^tees,  and  vested 
in  a  tiTistee,  subject  to  certain  trusts,  one  of  which  was,  that  the  sum  of  five 
thousand  dollars,  and  no  more,  should  be  appropriated  for  the  payment  of 
the  debts  of  the  cesttti  que  (ru$t,  then  owing,  the  said  trustee  to  judge  of  the 
justness  of  the  debts  which  might  be  presented  for  payment,  and  of  the  ordef* 
and  proportions  in  which  the  same  should  be  paid :  Heldf  on  a  bill  bein^ 
filed  by  the  cestui  que  trust,  alleging  that  all  his  debts  have  been  paid  by  the 
trustee,  and  that  there  remained  in  his  hands  the  sum  of  three  thousand  dot 
lars  of  the  five  thousand  dollars  placed  there  for  the  payment  of  his  debts, 
that  the  ^stui  que  trjkt  was  entitled  to  an  account  from  the  trustee  therefor, 
and  to  have  the  s«e  invested  for  his  benefit. 


In  Equity,  in  Bibt  Superior  Court     Decided  by  Judge  Flotd, 
January  Term,  1849. 

The  bill  states,  that  the  defendant  in  error,  who  was  complain- 
ant in  the  Couit  b^low,  was  the  son  of  Thomas  W.  Napier,  who 
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departed  this  life  in  the  year  183 — ,  having  previously  mncfe  a 
will,  thereby  bequeathing  the  whole  of  his  estate  to  certain  lega- 
tees, and  entirely  cutting  the  complainant  out  of  any  interest  in 
his  estate.  The  bill  further  states,  that  after  the  execution  of  the 
will,  and  just  before  his  death,  the  said  Thomas  Napier  repented 
his  said  act,  and  being  then  unable  to  have  his  aforesaid  will  in 
writing  altered,  and  being  anxious  to  make  a  provision  for  the 
complainant  out  of  his  large  estate,  declared  it  to  be  his  will  and  in- 
junction, that  out  of  the  large  mass  of  residuary  legacies  bequeath- 
ed in  his  will,  a  reasonable  portion  or  amount  of  his  said  estate 
should  be  set  apart  and  secured  for  the  benefit  of  complainant ; 
that  certain  legatees  under  the  will,  in  order  to  carry  into  effect 
the  subsequently  expressed  wishes  of  Thomas  Napier  in  refer- 
ence to  complainant,  on  the  3d  day  of  April,  1840,  entered  into 
certain  articles  of  agreement,  whereby  the  parties  therein  named, 
covenanted  and  agreed  mutually  to  and  with  the  other,  to  raise 
a  fund  of  $15,000,  by  equal  contributions  from  the  mass  and  re- 
sidue of  the  said  testator's  estate,  in  proportion  to  the  amount  of 
their  respective  interest  therein,  and  to  pay  the  same  then  forth- 
with into  the  hands  of  the  defendant,  and  that  the  said  sum  should 
constitute  a  trust  fund  in  his  hands,  and  vest  in  him  as  ti-ustee  and 
not  otherwise,  for  the  following  purposes,  and  subject  to  the  follow- 
ing trusts,  viz :  to  apply  $5000  thereof,  and  not  more,  to  the  dis- 
enthralment  of  the  complainant  from  the  debts  he  then  owed — 
said  defendant  to  judge  of  the  justice  of  the  said  debts  which 
might  be  presented  to  him  for  payment,  and  of  the  order  and  propor- 
tion in  which  they  should  be  paid,  but  in  no  event  should  more  than 
$5000  of  the  said  fund  be  applied  to  the  payment  of  existing  debts 
against  complainant.  "  The  residue  of  the  said  fund  of  $1 5,000,  was 
to  be  vested  in  and  managed  by  the  defendant,  as  trustee,  for  the  use, 
benefit  and  support  of  complainant,  and  by  him  employed  and  in- 
vested in  such  manner  as  to  him  shall  be  deemed  best,  and  the  an- 
nual profits  of  the  same  to  be  applied  by  defendant  to  the  sup- 
port of  the  complainant,  but  in  no  event  was  the  principal  sum  to 
be  diminished  by  the  trustee."  The  bill  charges,  that  shortly  af- 
ter the  execution  of  the  instrument,  the  sum  of  $15,000  was 
paid,  according  to  the  terms  thereof,  into  the  hands  of  the  defen- 
dant, as  trustee  for  complainant,  and  that  the  defendant  accepted 
the  trust  and  received  the  said  sum  of  $15,000. 

Complainant  charges*  that  the  defendant  had  ccmverted  a  large 
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portion  of  the  $oOOO  designed  first  for  the  payment  of  the  then 
existing  debts  against  complainant,  to  his  own  use  and  benefit; 
that  the  defendant  had  used  but  a  small  portion  of  tlie  sum  in  pay- 
ment of  complainant's  debts,  and  that  he  was  unable  to  state 
what  amount  had  been  so  applied ;  that  the  debts  which  have 
been  taken  up,  had  been  bought  up  for  a  sum  much  less  than  was 
due  thereon — the  defendant  sometimes  paying  only  twenty-five 
cents  in  the  dollar  for  the  said  debts — and  that  the  defendant  now 
claims  he  should  be  allowed  the  full  nominal  amount  of  the  said 
debts,  so  taken  up  by  him  with  a  portion  of  the  said  fund  of 
$5000. 

The  prayer  of  the  bill  is,  that  the  defendant  may  answer  and 
account,  and  that  he  be  decreed  to  appropriate  such  portion  of 
said  $5000,  remaining  in  his  hands,  to  such  debts  as  were  due  from 
complainant  at  the  time  of  the  execution  of  the  articles  of  agree- 
ment, which  in  justice  and  equity  ought  to  be  paid  under  the  dis* 
cretion  given  to  him,  and  that  the  defendant  might  pay  over  to 
the  complainant  the  balance  of  the  said  $5000  remaining  in  his 
hands,  and  the  profits  and  gains  thereof,  after  the  payment  of  the 
debts  as  before  mentioned,  or  that  the  defendant  might  be  decreed 
to  use  and  control  the  said  balance  for  the  benefit  of  complainant, 
and  account  to  him  for  the  profits  and  gains  thereoE 

To  which  bill  a  general  demurrer  was  filed,  alleging  that  taking 
the  case  made  by  the  bill  to  be  true,  it  is  not  such  a  case  as  the 
defendant  is  bound  to  make  answer  to  said  bill. 

The  bill  and  demurrer  were  heard  before  Judge  Floyd,  and 
after  argument  had  thereon,  the  same  was  overruled,  and  the  de- 
fendant ordered  to  answer.  To  which  counsel  for  defendant  in 
the  bill  excepted. 

In  overruling  the  demurrer.  Judge  FloyA  based  hit)  decision  on 
two  grounds: 

1st.  That  the  complainant,  even  though  it  should  be  conceded 
that  he  had  no  right  to  any  surplus  of  the  five  thousand  dollar 
fund,  that  might  remain  after  payment  of  his  debts,  was  still  enti* 
tied,  under  the  statements  of  the  bill,  to  have  an  account  firom  the 
defendant,  as  to  the  manner  in  which  he  had  exercised  the  discre- 
tion given  him  in  regard  to  the  application  of  that  fund  to  the  pay* 
ment  of  complainant's  debts,  and  to  have  a  decree  that  defendant 
should  exercise  his  discretion  in  the  payment  of  the  debts  under 
the  trust  deed,  unless  the  defendant  should  show  cause  why  he 
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declined  to  do  bo..    To  which  decision  and  opinion  the  defendant's 
counsel  excepted. 

2d.  That  the  complainant  was  entitled  to  sue  for  and  recover, 
from  the  defendant,  any  surplus  of  the  said  five  thousand  dollar 
fund  that  should  remain  in  the  defendant's  hands,  after  hehadful* 
ly  exercised  the  ftinction  of  paying  the  complainant's  debts,  as 
committed  to  his  discretion  by  the  trust  deed.  To  which  opinion 
and  decision  of  the  Court  defendant's  counsel  exceptedr  and  upon 
these  exceptions  assigned  errors. 

Chappell,  for  plaintiff  in  error. 

R.  Hardeman,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion.. 

The  error  assigned  to  the  judgment  of  the  Court  below  is,  the 
overruling  the  demurrer  filed  by  the  defendant  to  the  complain- 
ant's bill. 

[I.]  The  object  of  the  bill  is  to  require  the  defendant  to  disco^ 

ver  in  what  manner  he  has  disbursed  the  sum  of  five  thousand 

*.     .  . 

dollars,  paid  into  his  hands  for  the  discharge  of  the  complainant '» 

debts,  and  to  account  for  the  surplus,  if  any,  which  may  remain  iiv 
his  hands  after  the  payment  of  such  debts. 

The  bill  charges,  that  Thomas  Napier,  the  father  of  the  com- 
plainant, had  made  his  will  and  excluded  him  as  one  of  the  lega^ 
tees  of  his  large  estate ;  that  during  his  last  illness,  he  repented 
the  act,  and  just  before  his  death,  too  late  to  make  any  alteration 
in  his  written  will,  declared  it  to  be  his  will  and  injunction,  thai 
out  of  the  majss  and  residue  of  his  large  estate,  bequeathed  to  his 
residuary  legatees,  a  reasonable  portion  or  amount  thereof,  should 
be  set  apart  and  secured  for  the  benefit,  maintenance  and  sup-- 
port  of  the  complainant.  In  pursuance  of  this  request  and  in- 
junction of  the  testator,  his  residuary  legatees  entered  into  a 
written  stipulation  to  carry  the  same  fully  into  effect.  Afler  re- 
citing the  request  and  injunction  of  the  testator  as  above  expres- 
sed, the  residuary  legatees  raised,  by  voluntary  contributions,  and 
conveyed  to  Leroy  Napier,  the  sum  of  fifteen  thousand  dollars, 
as  a  trust  fund,  for  the  following  purposes,  and  subject  to  the  fol- 
lowing trusts,   namely:  five  thousand  dollars  thereof,  and  not 
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more,  to  the  disenthralmeDt  of  the  complainant  from  the  debts 
ivhich  he  then  owed<*-<«aid  trustee  to  judge  of  the  justness  of  the 
debts  which  might  be  presented  to  him  for  payment,  and  of  the 
ifrder  and  jiroportions  in  which  they  should  be  paid ;  but  in  no 
event  was  more  than  five  thousand  dollars  to  be  taken  from  the 
fund  of  fifleen  thousand  dollars,  for  the  payment  of  complainant's 
existing  debts. 

The  residue  of  said  fund  of  fifleen  thousand  dollars,  to  wit :  the 
sum  of  ten  thousand  dollars,  to  be  vested  in  the  trustee,  and  man- 
nged  by  him,  for  the  use,  benefit  and  support  of  the  complainant, 
as  to  him  should  be  deemed  best  and  most  judicious.  The  only 
controversy  is  with  respect  to  the  five  thousand  dollars,  directed 
to  be  appropriated  for  the  payment  of  the  complainant's  debts, 
by  the  trustee.  The  plaintifi*  in  error  insists,  that  the  sum  of  five 
thousand  dollars  was  held  by  him  as  a  trustee,  for  the  creditors  of 
the  complainant,  and  that,  afler  the  payment  of  his  debts,  he  is 
entitled  to  hold  the  overplus  as  a  trustee  fi^ft  the  donors  of  the 
deed.  The  answer  to  that  view  of  the  case  is,  that  there  is  no 
reversionary  clause  in  the  deed,  which  entitles  them  to  such  over* 
plus.  The  fifleen  thousand  dollars  was  conveyed  by  the  donors 
to  the  trustee,  in  accordance  with  the  wishes  of  Thomas  Napier» 
during  his  last  illness,  for  the  muntenance  and  support  of  tbd 
complainant,  and  is  so  stated  on  the  face  of  the  deed.  The  fi^ 
teen  thousand  dollars  was  raised  and  appropriated  by  the  residue 
ary  legatees  of  Thomas  Napier,  deceased,  for  the  hen^t  of  the 
complainant^  and  not  for  the  benefit  of  the  donors*  in  any  event* 
so  far  as  appears  on  the  face  of  the  deed  itselfi  The  debts,  it  is 
sieged,  have  all  been  paid,  and,  as  we  are  bound  to  presume,  ac- 
cording to  the  discretion  of  the  trustee,  consequently  he  is  no  Ion* 
ger  a  trustee  for  the  creditors  of  the  complainant.  The  complain- 
ant alleges,  that  the  trustee  has  now  remaining  in  his  bands,  die 
sum  of  three  thousand  dollars,  of  the  aforesaid  sum  of  five  thou- 
sand dollars^  afler  the  payment  of  all  his  debts,  and  the  question 
is,  whether  the  trustee  is  entitled  to  keep  it  for  his  oton  use,  or  to 
retain  it  for  the  donors,  or  be  decreed  to  hold  it  in  trust  fi>r  the 
complainant  1  There  is  no  clause  in  the  deed  which  will  entitle 
the  donors  to  the  fund,  conveyed  by  them  for  the  benefit  of  the 
complainant,  according  to  the  wishes  and  ii^unctions  of  the  de<* 
ceased  testator,  as  expressed  on  the  face  of  the  deed,  and  we  are 
not  aware  of  any  principle  by  which  it  will  result  to  them  by 
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operation  of  law.  The  creditors  of  the  complainant  are  not  entitled 
to  it,  because  their  debts  are  all  paid.  The  trustee  is  not  entitled 
to  it  for  his  own  use,  for  it  is  a  well  established  rule  in  Equity, 
that  a  trustee  is  not  permitted  to  make  any  profit  to  himself  in  any 
of  the  concerns  of  his  trust.  1  Story* s  Eq.  §4C5.  Docker  vs. 
Somes,  2  Mylne  ^r  Keen^  664.  We  think  that  from  a  fair  construc- 
tion of  this  deed  of  trust,  the  complainant  is  entitled  to  the  sur- 
plus of  the  five  thousand  dollars,  after  the  payment  of  his  debts, 
according  to  the  discretion  of  the  trustee.  That  discretion  of  the 
trustee  in  regard  to  the  payment  of  the  complainant's  debts,  has 
already  been  exercised  in  their  extinguishment.  According  to 
the  allegations  in  the  bilJ,  there  are  not  now  any  debts  of  the  com- 
plainant in  existence,  with  regard  to  the  payment  of  which  the 
discretion  of  the  trustee  can  be  exercised.  The  wishes  and  in- 
junctions of  the  deceased  testator,  during  his  last  illness,  were, 
that  out  of  the  mass  and  residue  of  his  estate,  a  reasonable  amoutit 
should  be  set  apart  and  secured  as  a  fund  for  the  maintenance 
and  support  aS  the  complainant,  and  thedeed  of  trust  purports, 
on  its  face,  to  have  been  executed  for  the  purpose  of  carrying  into 
effect  such  wishes  and  injunctions  of  Thomas  Napier,  the  deceas- 
ed testator.  The  leading  object  of  the  deed  of  trust  was,  to  set 
apart  and  secure  a  reasonable  amount  of  money,  as  a  fund  for  the 
maintenance  and  support  of  the  complainant.  The  payment  of 
his  just  debts  was  for  his  benefit,  and  in  the  opinion  of  all  honest 
and  well  disposed  persons,  would  be  considered  at  least  necessa- 
ry for  his  decent  maintenance  and  support  with  credit  to  himself 
snd  his  family  connexions.  The  donors  of  the  deed  were  willing 
that  five  thousand  dollars  of  the  fund  raised  for  his  benefit,  should 
be  appropriated  for  the  payment  of  his  debts,  but  no  more.  Well, 
his  debts  have  all  been  pai4f  and  there  remains  a  balance  in  the 
hands  of  the  trustee  of  three  thousand  dollars  of  the  fund  origi- 
nally raised,  for  his  benefit^  by  the  residuary  legatees  under  his 
father's  will,  and  in  accordance  with  the  request  and  death-bed  in- 
junctions of  the  testator,  and  we  are  of  the  opinion  he  is  entitled 
to  have  the  discovery  prayed  for  from  the  trustee,  and  to  have  the 
surplus  remaining  in  his  hands,  after  the  payment  of  all  his  debts, 
invested  for  his  benefit. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  54.^Deloach  &  Wilcoxson,  plaintifis  in  error,  vs.  Mat- 

THirvr  H.  Myrick,  defendant  in  error. 

[  1.]  In  the  trial  of  a  claim,  it  is  not  neceuary  for  the  plaintiff  in  execution  to 
produce  the  judgment  upon  which  his  execution  is  founded,  and  the  execu- 
tion may  be  read  in  evidence  without  the  judgment. 

[2.]  A  levy  upon  real  estate  \b  not  prima  ftieie  evidence  of  satisfaction,  and  al- 
though unaccounted  for  does  not  extingush  the  judgment.. 

[3.]  Proof  of  the  possession  by  defendant  in  execution^at  the  time  or  subse^ 
quent  to  the  date  of  the  judgment,  of  a  slave  of  the  same  name,  sex  and 
age  with  the  slave  levied  on :  Held,  sufficient  to  cast  the  omu  upon  the  claim- 
ant. 

Levy  and  claim,  in  Upson  Superior  Coart.  Tried  before 
Judge  Floyd,  October  Term,  1848. 

An  execution  in  favor  of  Mattbew  H.  Myrick,  issued  from  Up- 
son  Superior  Court,  against  John  R.  Hudson  and  others,  was  le- 
vied  on  a  slave  by  the  name  of  Sandford,  On  the  26th  day  of  Au- 
gust, 1847,  which  was  claimed  by  the  plaintiffs  in  error.  The 
cause  stood  for  trial  on  the  appeal  at  the  February  Term  of  said 
Court,  1849. 

The  plaintiff  offered  in  evidence  the  execution,  which  waa  ob- 
jected to  by  claimant  on  two  groundls. 

Ist.  Because  the  judgment  upon  which  it  was  founded  should 
first  be  shown  in  evidence. 

2d.  Because  there  appeared  on  the  Ji.  fa,  a  levy  on  land 
which  had  been  dismissed  by  order  of  plaintiff's  attorney,  before- 
the  levy  on  said  negro  boy. 

The  objections  were  overruled  and  the  fi,  fa.  admitted  in  evi- 
dence. The  Court  required  the  plsdntiflT  to  show  that  the  negro 
boy,  Sanford,  was  in  the  possession  of  Hudson  at  the  time  or  since 
the  dismissal  of  said  levy,  which  was  made  the  2d  April,  1844. 

Plaintiff  proved  that  a  negro  boy  by  the  name  of  Sandford,  waa 
in  the  possession  of  Hudson  from  1843  to  1846,  and  closed. 

The  claimant  moved  to  dismiss  the  levy,  on  the  ground  that 
plaintiffhad  not  cast  the  anus probandi  ;  which  motion  the  Court 
refused.  Whereupon,  claimant  withdrew  his  claim,  and  excepted^ 
to  the  decision  of  the  Court,  and  assigned  error  thereon. 
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Hammond  &  Powers,  for  plaintiffs  in  error. 

Smith  &  Hunter,  for  defendant  in  error. 

By  the  Court, — Nisbet,  J.  delivering  tlie  opinion. 

[1.]  Upon  the  trial  of  this  claim,  the  claimant  objected  to  the 
execution  going  in  evidence,  until  the  judgment  upon  which  it 
was  founded  was  produced.  The  objection  was  overruled.  We 
tire  asked  to  say  whether  that  was  or  not  an  error.  By  the  Com- 
mon Law,  the  remedy  of  a  party,  whether  the  defendant  in  exe» 
cutionwor  a  stranger,  aggrieved  by  the  levy  of  an  execution  upon 
property  not  liable  to  it,  is  an  action  of  trespass.  The  rule  of  the 
Common  Law  is  this :  if  the  defendant  in  execution  brings  tres- 
pass against  the  Sheriif,  he  (the  Sheriff)  can  justify,  by  the  evi- 
dence of  the  writ,  without  producing  the  judgment ;  but  if  a 
third  person  brings  trespass  against  the  Sheriff,  the  Sheriff  can  de- 
fend only  upon  producing  the  judgment  and  the  writ.  The  rea- 
sons given  are  these  :  In  the^r«^  casct  by  proving  that  he  took  the 
goods  in  obedience  to  a  writ  against  the  plaintiff,  he  has  proved 
himself  guilty  of  no  trespass ;  but  in  the  other  case,  they  are  not 
the  goods  of  the  party  against  whom  the  writ  issued,  and,  there- 
fore, the  officer  is  not  justified  by  the  writ  in  taking  them.  Lake 
rs,  Billers  et  at,  1  Lord  Raymond,  733.  Martin  vs,  Podgers  et  al. 
45  Burrow,  2631.  Buller  N.  P,  234.  2  Johm,  Reports,  45. 
Doug,  40.  The  reasons  of  the  Common  Law  rule  are  brief,  and 
It  must  be  confessed  not  very  satisfactory. 

Our  Statutes  have  given  to  persons,  not  parties  to  executions, 
remedies  unknown  to  the  Common  Law,  when  they  are  levied 
upon  property  to  which  such  persons  have  claim.  They  are  found 
in  our  Claim  Laws.  The  remedy  provided  in  Georgia,  by  the 
interposition  of  a  claim,  is  known  to  but  few  of  our  sister  States. 
Statutes  similar  to  ours  obtain  in  Alabama.  If  the  remedy  by 
claim  be  considered  as  a  substitute  for  the  action  of  trespass  as  at 
Common  Law,  and  be  considered  farther  as  controlled  by  the  de- 
cisions in  Great  Britain  upon  that  action,  why  then,  the  judgment 
ought  to  have  been  produced.  The  daimant,  by  our  Statute, 
must  be  a  person  not  a  party  to  the  execution.  A  Sheriff  in 
England  being  sued  by  such  a  person,  we  have  seen,  could  justi- 
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fy  only  by  producing  the  judgment  and  the  writ.     By  analogy,  as 
against  the  claimant  here,  it  may  be  contended^  that  the  plaintiflT 
in  execution  must  also  produce  the  judgment  as  well  as  the  writ. 
Whilst  I  admit  that  the  remedy  by  claim  in  Georgia,  has  supersed- 
ed the  action  of  trespass,  being  more  simple^  more  direct  and 
more  ample,  yet  I  deny  that  a  claim  in  Georgia  bears  any,  or  if 
any,  a  very  close  analogy  to  that  action.     It  is  very  different — 
depends  iipon  principles  peculiar  to  itself — and  we  are,  therefore, 
left  free  to  frame  a  practice,  under  our  Statutes,  wholly  irrespec- 
tive of  those  doctrines  which,  in  England,  have  been  held  appli- 
cable to  actions  against  the  officer.     7^e  object  of  the  daitn  is  to 
try  the  question,  whether  the  property  levied  on  is  subject  to  the  exe- 
cution or  not,  as  against  the  title  which  the  claimant  sets  up.     Sub- 
ject or  not  subject,  is  the  issue,  and  that  issue  is  submitted  to  a 
Jury  to  find.     Now,  it  will  be  remarked,  that  the  levying  officer 
is  no  party  to  this  issue.     There  is  no  proceeding  against  him  as 
in  England ;  there  is  no  judgment  rendered  a^inst  him.     If  the 
issue  is  found  for  the  plaintiff  in  execution,  he  cannot,  so  far  as  I 
can  see,  be  in  any  event  injuriously  affected  by  it — ^if  for  the  claim- 
ant, he  cannot  be  directly  affected  by  it.     His  relations  to  the 
plaintiff,  as  ministerial  officer,  in  that  latter  event,  are  such  as  the 
law  has  ascertained  and  declared  them.     If  he  has  done  his  duty 
according  to  law,  he  is  in  all  contingencies  safe.     Farther,  I  re- 
mirk,  the  question  whether  the  property  be  subject  to  the  exe- 
cution, does  not  depend  alone  upon  the  question  whether  the  Hen 
of  the  judgment  has  ever  rightfully  attached  upon  the  property. 
By  Statute,  the  lien  of  a  judgment  attaches  from  its  date,  upon 
all  the  property  then  owned,  and  subsequently  acquired,  by  the 
defendant,  unless  such  property,  so  owned,  be  subject  to  older 
and,  therefore,  better  liens.     The  lien  may  have  attached  and  be 
discharged.     It  may  have  been  discharged  by  the  act  of  the  plain- 
tiff, by  the  act  of  the  Sheriff,  by  payment  of  the  execution  by  the 
defendant,  or  by  limitation  laws.     The  issue  is  not,  therefore,  de- 
terminable alone  by  reference  to  the  date  of  the  jutlgment.    It 
may  depend  upon  something  supervenient  the  judgment.     I  far- 
ther remark,  that  the  claimant  caimot  rely  upon  the  fact,  that  the 
lien  of  the  judgment  ha«  never  attached  upon  the  property,  and 
that  alone;  for,  upon  the  plaintiff^s  making  out  a  prima  facie  case^ 
that  is,  according  to  our  phraseology,  ca>sting  the  onus  upon  him, 
he  will  be  required  to  show  title  iq.  himself     He  cannot  succeed 
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by  showing  a  title  in  a  third  person,  better  than  the  lien  of  the 
judgment.  This  is  the  reason  of  the  matter.  Not  only  is  it  rea- 
sonable, but  it  is  deducible  from  the  Statute ;  because  the  Sta- 
tute requires  the  Court  to  which  the  claim  is  made  returnable, 
"  to  cause  the  right  of  property  to  be  decided  on  by  a  Jury."  From 
these  general  yiews,  I  conclude  that  the  issue  to  be  tried  in  a  claim 
case  is,  whether  the  property  levied  on  be  subject  or  not  to  the 
execution,  as  against  the  claim  or  title  set  up  by  the  claimant. 
These  views  of  the  issue  are  necessary  to  the  elucidation  of  the 
question  whether  the  Court  erred  in  ruling  that  the  production 
of  the  judgment  was  unnecessary. 

One  of  the  provisos  to  the  Claim  Law,  is  as  follows :  "  Provi- 
ded, also,  that  the  burden  of  proof  shall  be  upon  the  plaintiff  in 
execution,  in  cases  where  the  property  levied  on  is,  at  the  time 
of  such  levy,  iwt  in  possession  of  the  defendant  in  execution." 
Prince,  448.  Upon  the  trial  of  the  issue,  made  as  I  have  stated^ 
between  the  plaintiff  in  execution  and  the  claimant,  it  is  obvious, 
from  the  whole  Act,  and  particularly  from  this  proviso,  that  the 
Legislature  intended  that  the  plaintiff  in  execution  should,  in  the 
first  instance,  be  held  to  make  out  a  prima  Jade  case  only.  The 
levy  must  precede  the  interposition  of  the  claim.  At  the  time  of 
the  levy,  it  is  not  to  be  inferred  that  there  will  be  a  claim.  The 
law  contemplates — ^the  whole  machinery  of  the  Claim  Laws  con- 
templates — ^in  advance  of  any  issue,  a  plaintiff  with  a  process  re- 
gularly obtained.  For  without  such  a  process— certainly  with- 
out a  process — ^there  can  be  no  such  thing  as  a  claim  at  Sheriff's 
sale.  The  levy  being  made  and  a  claim  put  in,  and  the  issue 
joined,  if  it  is  apparent  from  the  SherifTs  entries,  or  by  proo^ 
that  the  property  was  in  the  possession  of  the  defendant,  at  the 
time  of  the  levy,  the  plaintiff  need  proceed  no  ferther — ^he  may 
rest  his  case,  and  the  claimant  must  show  his  title.  The  onus  is 
cast.  Possession  in  the  defendant  to  an  execution,  levied  by  the 
Sheriff,  raises  the  presumption  that  the  property  ifi  liable. 

The  proviso  contains  a  negative  pregnant.  It  declares  that,  in 
cases  where  the  property  is  ftot  in  the  possession  of  the  defen- 
dant, the  burden  of  proof  shall  be  on  the  plaintiff.  The  aflirma- 
tive  with  which  this  negative  is  pregnant  is,  that  if  the  defendant 
is  in  possession,  the  burden  of  proof  shall  not  be  upon  the  plain- 
tiff^—-that  is,  the  possession  in  that  case  shall  be  sufficient  to  cast 
the  burden  on  the  claimant.     Now,  in  all  such  bases,  the  plaintiff 
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is  required  to  make  out  only  ^  prima  facie  case.  Fan'thert  in  ca- 
ses where  the  possession  is  not  in  the  defendant,  and  the  plaintiff 
takes  the  burden  of  proof,  what  is  that  burden  1  In  our  judg- 
ment, not  to  show  a  judgment,  execution,  levy  and  an  unextin- 
guished lien,  but  to  show  what  is  equlyalent  to  possession  in  the 
defendant — what  is,  in  other  words,  a  prima  Jade  case.  For  exam- 
ple, the  burden  is  to  show  a  process,  levy,  and  that  the  property 
waa([in  possession  of  the  defendant  at  the  time  or  after  the  judg- 
ment was  rendered,  so  that  the  lien  would  attach  upon  it.  Upon 
whom  is  it  equitable  that  the  burden  should  rest  of  making  out  a 
perfect  case — tlie  vigilant  creditor  who  is,  with  his  process  in  his 
hand,  arrested  in  his  efforts  to  realize  his  money,  or  the  claimant 
who  arrests  him  ?  The  practice  in  our  Circuit  Courts  is  now  and 
has  been,  I  believe,  from  the  beginning,  in  accordance  with  this 
construction  of  the  Claim  Laws.  These  things  being  so,  we 
think  that,  when  the  plaintiff  produces  an  execution,  regular  upon 
its  face,  and  duly  levied,  the  Court  ought,  in  a  claim  case,  to  pre- 
sume that  the  Sheriff  has  acted  by  rightful  authority ;  that  it  is 
fi)unded  on  a  vali4  judgment,  and  that  it  ought  to  be  admitted  in 
evidence  without  producing  that  judgment 

In  Alabama,  where  there  are  Claim  Laws  similar  to  our  own, 
this  question  has  been  so  determined.  Carlton  et  al,  vs.  JSang^  I 
S.  ^  Port,  472.     See,  also,  Hooper  vs.  Pair,  3  Porter,  401. 

[2.1  The  second  ground  of  error  is  the  decision  of  the  Court 
below,  that  the  levy  of  an  execution  upon  lands,  dismissed  by  or- 
der of  the  plaintiff's  attorney,  and  not  otherwise  accounted  for,  is 
not  a  satisfaction  of  the  judgment.  Whether  the  dismiasal  of  a 
levy  upon  personal  property  by  the  attorney,  not  appearing  to  be 
by  authority  or  consent  of  the  plaintiff,  will  be  a  satisfaction  of 
the  judgment,  may  be  a  serious  question.  In  New  York  it  has 
been  held  that  it  will  not.  We  find  no  necessity  in  this  case  to 
determine  that  question.  We  hold,  that  a  levy  dismissed  upon 
lands,  is  no  discharge  of  the  defendant.  A  levy  upon  lands,  un- 
accounted for,  is  no  satisfaction  of  the  judgment  A  Sheriff,  by  a 
levy  on  lands,  acquires  in  the  land  no  such  qualified  property  as 
he  acquires  by  a  levy  on  and  seizure  of  personal  property,  and, 
therefore,  incurs  no  such  liability  to  the  plaintiffs  as  he  incurs  in 
case  of  personal  property.  A  levy  upon  real  estate  is  not,  as  a 
levy  upon  personal  property  sufficient  to  pay  the  debt  is,  prima 
fade,  a  satis&ctidn.     The  lien  of  a  judgment  in  Georgia,  attaches 
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Upon  real  estate  equally  with  personalty,  and  that  lien  is  not  dis- 
charged by  a  levy.  By  Statute  in  Georgia,  the  Sheriff  is  required^ 
when  he  levies  upon  land,  to  leave  with  the  owner  or  tenant  in 
possession,  notice,  in  writing,  of  the  levy,  if  such  owner  be  in  the 
County,  or  if  there  be  a  tenant  in  possession ;  and  if  there  is  no 
tenant,  then  he  is  required  to  transmit  the  notice  to  the  owner 
within  five  days  from  the  levy.  He  cannot  take  possession  of  the 
land,  and  he  need  not,  as  it  is  immovable.  *' A  levy  on  land,  (says 
Butler,  J.  in  Gassateay  vs.  Hall  arid  others^)  seems  to  me  to  be 
nothing  more  than  a  specific  declaration  by  the  Sheriff,  on  the  ex- 
ecution, that  the  land  is  liable  to  a  specific  lien,  and  that  the  She^ 
riff  has  asserted  his  legal  authority  to  sell  it.  This  assertion  gives 
him  a  constructive  right  to  the  land,  so  that  he  may  divest  its  own- 
er  of  title  at  any  time  he  may  choose  to  sell  it.  It  is  making  the 
lien  by  judgment  enforceable  by  the  Sheriff,  and  thus  connects 
him  with,  and  gives  him  control  over,  the  land,'*  &c.  3  HilVs 
8.  a  Reps.  292.  14  Wmd.  260.  23  lb.  490.  4  HilVa  N.  Y.  R. 
619.  4  Mass.  R.  403.  1  Penn.  R.  425.  5  Yerger,  227.  6  lb. 
305.     8  Johns.  Rep.  544. 

[3.]  Again,  it  is  complained  that  the  Court  erred  in  ruling  that 
the  onus  was  shifted  in  this  case.  The  evidence  was,  that  a  negro 
man,  of  the  same  name  with  that  levied  on^  had  been  in  possession 
of  the  defendant  in  execution  for  several  years  afler  the  judgment 
Iras  rendered,  and  that  he  exercised  over  him  acts  of  ownership^ 
The  plaintiff  in  error  insists  that  the  proof  is  insufficient  to  cast 
the  onusprobandi  upon  the  claimant,  becausent  does  not  establish 
the  identity  of  the  slave  about  which  the  witnesses  testified,  with 
the  slave  in  controversy.  We  have  seen  that  it  is  only  necessary, 
in  the  first  instance,  for  the  plaintiff  in  execution  to  make  out  a 
primajade  case.  The  identity  here  is  not  perfectly  established-^ 
yet  there  is  some  evidence  of  identity.  Possession  of  a  slave  by 
the  defendant  in  execution,  at  the  time  or  subsequent  to  the  date 
of  the  judgment,  of  the  same  name,  sex  and  age  with  the  one  le-* 
vied  on,  we  hold  sufficient  to  cast  the  onus  upon  the  plaintifi*.  As 
to  what  shall  be  sufficient  evidence  to  do  Uiis,  that  is  lefl  to  the 
discretion  of  the  presiding  Judge,  and  in  a  matter  within  his  dis- 
cretion, we  will  not  interfere,  unless  his  discretion  has  been  plaiiiF- 
ly  exercised  contrary  to  law. 

Let  the  judgment  be  affirmed. 
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INo.  9S; — The  Bxnk  of  Charleston,  plaintiiTin  error,  vt.  Maet 
MoooiE,  executrix,  and  others,  defendants. 

fl.]  A.fter  final  juJigmeut  haa  been  rendered  against  tbe  original  party,  it  is 
competent  for  tbe  plaintiff,  by  tcirefadaSf  to  charge  the  estate  of  the  secnxi- 
ty  -on  appeal,  with  the  amount  thereof. 

i2.]  The  Act  of  1826,  authorizing  judgment  to  be  entered  up  against  the  prin- 
cipal and  security  on  appeal,  jointly  or  severally,  is  only  cumulative ;  and 
the  party  may  still  proceed  to  enforce  the  judgment  against  tbe  security,  by 
writ  of  seirefaeuK,  or  action  of  debt  on  the  appeal  bond,  as  at  Common  Law. 

Scire  facias  in  Bibb  Superior  Court,  before  Judge  Flotd, 
•January  Term,  1849. 

Tbe  Bank  cf  Charleston  instituted  an  action  of  assumpsit 
mgainst  Joshua  G.  Moore,  as  indorser  upon  a  promissory  note,  re- 
turnable to  August  Term,  1840,  of  Bibb  Superior  Court.  At 
August  Term,  1841,  a  verdict  was  rendered  agamst  Joshua 
<G.  Moore-:;  from  which  verdict  he  appealed,  and  gave,  as  his  se- 
curity on  tbe  appeal,  one  George  W.  Moore.  Before  trial  on  tbe 
appeal,  both  Joshua  G.  and  George  W.  Moore,  died.  Mary 
Moore  became  the  administratrix  of  Joshua  G.  Moore,  and  was, 
"at  the  November  Term  of  the  Court,  1845,  made  a  party  to  the 
>8uit.  At>tfaeMay  Term,  1847,  of  the  Court,  a  verdict  was  ren- 
dered against  Mary  Moore,  as  administratrix  of  Joshua  G.  Moore, 
and  a  judgment  was  entered  up  on  the  verdict  against  Mary 
Moore,  as  administratix  of  Joshua  G.  Moore,  and  against  Mary 
•Moore  and  Henry  E.  Moore,  as  executrix  and  executor  of  George 
W.  Moore.  At  July  Term,  1848,  of  the  Court,  an  order  was  ta- 
ken to  vacate  the  judgment  as  to  the  executor  and  executrix  of 
'George  W.  Moore,  and  which  was  accordingly  done,  and  the 
•  death  of  George  W.  Moore  suggested  to  the  Court,  with  the  view 
to  the  issuing  oi  scire  facias,  to  make  his  representatives  parties,  so 
that  judgment  might  be  rendered  against  them.  The  scire  facias 
was  duly  issued  and  served,  and  at  January  Term,  1849,  of  die 
Court,  counsel  for  plaintiff  in  error,  (who  was  also  plaintiff  in  the 
Court  below,)  moved  to  make  the  defendants  in  error,  as  the  ex- 
ecutrix and  executor  of  George  W.  Moore,  parties  to  the  suit, 
w^ith  the  view  of  entering  up  judgment  against  them,  on  the  ver- 
dict rendered  against  Mary  Moore,  as  administratrix  of  Joshua 
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6.  Moore,  at  the  May  Term,  1847,  of  the  Court  Which  moti<Mi 
was  oTorruled  by  the  Court  below,  and  the  counsel  for  plaintiff  in 
error  excepted,  and  has  assigned  errors  thereon« 

Grbbbam  &  HARnxscAN,  for  plaintiff  in  error. 

PowEBS  &  Whittls  and  Pos  &  Nisbet,  for  defendants. 

By  the  CMrr^/—- Lvmfein,  J.  delivering  the  opinion. 

The  plaintiff  having  entered  up  judgment  ag^nst  the  estate  of 
Joshua  G.  Moore,  the  defendant,  without  making  the  representa- 
tives o£  George  W.  Moore,  the  security  on  appeal,  a  party,  could 
the  plaintiff  aflerwards,  upon  tcire  JaciaSf  charge  the  estate  of 
George  W.  Moore  with  the  judgment  ? 

[1.]  The  Court  below  decided  that  this  could  not  be  done,  for 
the  reason  that  there  was  no  case  pending  in  Court  upon  which 
this  proceeding  could  be  predicated.  Is  not  this  equally  trjie  in 
every  instance,  where  it  is  sought  to  make  the  bail  liable,  upon  a 
return  of  non  est  inventus  to  the  capias  against  the  principal  ?  A 
scire  Jacias  is  usually  founded  on  some  matter  of  record,  unless -it 
be  to  repeal  a  charter  or  such  like  purposes.  If  it  be  to  enforce  a 
recognizance,  it  is  an  original  proceeding,  but  if  sued  out  upon  a 
judgment,  as  in  the  present  case,  it  is  only  a  continuation  of  the 
former  suit.     1  Durnf.  Sf  EaMy  388. 

What  is  the  undertaking  of  the  security  on  appeal  ?  It  is  not 
primary,  but  ultimate,  that  he  will  pay  the  eventual  condemnation 
money  ;  that  is,  whatever  shall  be  recovered  against  his  principal. 
It  would  seem,  therefore,  that  the  liability  of  the  security  did  not 
accrue  until  afler  final  judgment  against  the  original  party,  and 
that  scire  facias  or  suit  on  the  appeal  bond  would  be  the  proper 
remedy. 

[2.]  It  is  true,  that  the  Act  of  1826,  allows  the  plaintiff  to  enter 
up  judgment  against  the  principal  and  security  on  appeal,  jointly 
or  severally.  Hotchkiss,  602.  But  this  is  cumulative  and  per- 
missive only,  not  imperative.  He  may  do  it,  or  else,  if  he  see  fit, 
pursue  his  Common  Law  redress,  by  writ  of  scire  facias^  or  ac- 
tion of  debt  on  the  bond.  Could  judgment  go,  under  this  Sta- 
tute, against  the  representatives  of  a  deceased  security  within 
twelve  months  from  the  date  of  their  qualification  ?  We  think 
VOL.  VI.         63 
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not.  The  creditor  would  have  to  ^wait,  then,  the  expiration 
this  period,  or  proceed  to  judgment  separately  against  the  origi- 
nal party,  and  upon  his  default,  in  due  time  resort,  as  he  has  here 
done,  and  we  think  properly,  against  the  estate  of  the  security. 

The  security  on  appeal  is  never  treated  or  considered  as  a  co- 
ordinate party  during  the  progress  of  the  suit.  He  is  not  known 
to  the  record  as  such.  He  is  never  notified  of  amendments  made 
to  the  pleadings,  or  the  filing  of  interrogatories.  His  death  does 
not  suspend  the  suit — ^better  for  him  that  it  should  not.  When 
called  upon  to  answer,  he  can  plead  to  the  writ,  and  show  any  if' 
regularity  in  the  record,  or  that  the  judgment  was  firaudmlently 
and  coUusively  obtained,  or  that  it  has  been  satisfied  or  released^ 
•r  any  other  matter  that  the  law  judges^sufficient  for  his  discharge^ 

Judgment  reversed^ 


CASES 
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SUPREME  COURT  OP  THE  STATE  OP  GEORGIA, 

AT  CASSVILLE, 

MARCH     TERM,    184  9. 


No.  56. — ^Wm.  K.  Briers,  plaintiff  in  error,  vs.  Robert  P.  Hack- 
net  and  Wife  and  others,  defendants. 

£  1 .]  Where  the  defendant,  u  gnaidian,  pleaded  in  bar  the  receipt!  of  hii  waidf  • 
ai  evidence  of  a  final  settlement  with  them,  on  their  arrival  at  foil  age,  to  a 
bill  filed  against  him  by  them  to  account:  Heldj  that  the  admisfion  of  the  de- 
fendant in  his  answer,  in  support  of  his  plea,  that  he  had  not  made  his  regular 
Tetnms,  aa  guardian,  to  the  proper  Court  of  Ordinaiy,  of  the  receipts  and  dis- 
bursements of  his  wards'  estate,  was  such  a  circumstance  as  cast  aospicion 
upon  the  fairness  of  the  settlement,  and  would  avoid  theph 


In  Equity,  in  Chattooga  Superior  Court  Tried  before  Judge 
Wright,  October  Term,  1848. 

Robert  P.  Hackney  and  his  wife,  formerly  Eliza  C.  Champion, 
and  Erastus  W.  Champion,  filed  their  bill  in  Chattooga  Superior 
Court,  against  William  K.  Briers,  the  former  guardian  of  Eliza 
C  Champion  and  Erastus  W.  Champion,  alleging  that  they  were 
the  only  surviving  orphans  of  Jesse  Champion,  deceased ;  that 
as  such  orphans,  they  gave  in  for  draws  in  the  late  Land  and  Gold 
Lottery,  and  drew  the  lot  on  which  the  village  of  Auraria  now 
stands,  worth  $10,000,  or  some  large  sum ;  that  Briers  became 
the  guardian  of  complainants,  and  as  such,  took  possession  of  all 
their  property,  rented  out  the  land,  leased  the  houses  standing 
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thereon,  receiving  large  rents,  and  finally  sold  the  said  lot  for 
$1700.  The  bill  charged  that  Briers  had  never  made  any  returns 
to  the  proper  Court.     The  bill  prayed  an  account  and  settlement. 

To  this  bill  Briers  filed  a  plea,  that  after  the  said  complainants 
came  to  lawful  age,  the  said  Hackney,  fi>r  his  wife,  and  the  said 
Erastus,  "did  come  to  a  full  and  complete  settlement  of  all  the 
matters  and  things  touching  the  guardianship,"  and  ''after  a  full 
examination  of  the  account  then  and  there  rendered,  by  this  de- 
fendant, of  all  his  actings  and  doings  as  guardian,  did  approve 
and  allow  tbe  same,  and  did  then  and  there  receive  of  this  defend- 
ant the  balance  due ;"  and  upon  the  same  day  and  year,  did  give 
to  said  guardian  a  receipt,  under  each  of  their  respective  hands, 
whereby  they  did  **  fully  discharge  and  acquit  this  defendant  from 
all  future  liability  as  guardian."  Copies  of  which  receipts  were 
attached  to  the  plea. 

By  an  amendment  to  their  bill,  the  complainants  charged,  that 
Briers,  for  the  purpose  of  defrauding  the  complainants,  ^led  to 
make  any  returns  to  the  Court  of  Ordinary,  and  they  being  una- 
ble to  ascertain  the  amount,  were  oUiged  to  settle  upon  the  re- 
presentations alone  of  likeir  guardian,  who,  by  fiilse  and  fraudu- 
lent representations,  procured  the  receipts  to  be  executed,  and 
that  firastus  Champion  had  never  received  as  much  as  w^as  ex- 
pressed in  the  said  receipt. 

Briers,  in  an  answer,  filed  in  support  of  his  plea,  admitted  that  he 
did  not  make  returns  regularly  to  the  Court  of  Ordii^iryt  as  re- 
quired by  law,  but  Mated  that  he  kept  a  full  and  fair  account  of 
all  his  actings  and  doings  touching  his  guardianship,  and  denied 
that  the  complainants  had  relied  alone  on  the  representations  of 
the  defendant  for  the  amount  due  them  on  the  settlement  made, 
or  for  the  amount  received  by  him  as  guardian.  He  denied  ever 
making  any  false  or  fraudulent  representations  in  making  the  set- 
tlements or  procuring  the  receipts,  or  that  such  settlements  were 
made  in  fraud  of  the  just  rights  of  complainants ;  "  but,  on  the 
contrary,  said  settlements  were  made,  and  receipts  given,  upon  a 
full,  fair  and  correct  statement  and  exhibit  of  all  the  actings  and 
doings  and  accounts  of  this  defendant,  touching  the  estate  of 
complainants  that  came  to  his  hands,"  and"  after  a.full  examination 
of  the  whole  matter,  of  all  the  accounts  rendered,  and  all  mat- 
ters touching  said  estate;"  that  the  complainants,  in  consideration 
of  the  accounts  thus  fully  and  fairly  made  to  their  satisfaction,  did 
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releafie,  diacbarge  and  acqiut  the  defendant  from  all  future  liabil- 
ity as  guardian.  The  answer,  in  support  of  the  plea,  farther  de- 
nied and  negatived  all  the  other  equitable  circumstances  charged 
in  the  bill,  and  insisted  that  the  receipts  were  obtained  upon  no 
fraud  or  misrepresentations  of  the  defendant,  but  were  obtained 
fairly  and  honestly,  and  upon  a  full  and  complete  settlen^ent  of  all 
tiiat  was  justly  due. 

Upon  hearing  the  defendant's  plea  and  the  answer  in  support  of 
it,  the  Court  below  disallowed  the  plea,  and  sustained  the  excep- 
tions taken  by  the  complainants,  that  the  answer  of  the  defendant 
did  not  cover  the  allegations  made  in  the  bill,  as  it  originally  stood, 
before  the  amendment.  Whereupon,  the  defendant  excepted  and 
now  assigns  the  same  for  error  here. 

W,  Akin,  for  plaintiff  in  error,  cited  the  following  authorities: 

Story's  Eq.  Pleadings,  616,  617.  621,  '23,  '24,  533,  '34,  '35, 496, 
'97.  MUf.  Eq.  PI  240,.  '1,  '2,  '3,  '4,  '5,  261.  1  Atkyns,  308 
1  Mad.  Ck.  101.    6  Ves.  686.    4  Jo?m.  Ch.  Rep.  693. 

W.  H.  Unoerwood  and  T.  R.  R.  Cojbb,  for  defendants  in 
error. 

By  the  Court. — ^Warne&,  J.  delivering  the  opinion. 

[1.]  The  complainants  filed  their  bill  in  the  Court  below, 
against  the  defendant,  for  a  general  account  as  guardian. 

To  this  bill  the  defendant  pleaded  a  final  settlement  with  the  com* 
plainants,  and  attached  their  respective  receipts  to  his  plea.  To 
avoid  the  efiect  of  the  defendant's  plea,  the  complainants  amended 
their  bill,  and  alleged  that  the  defendant,  for  the  purpose  of  defraud- 
ing them,  failed  and  neglected  to  make  any  returns  to  the  proper 
Court  of  Ordinary,  or  to  any  other  Court,  of  his  actings  and  do- 
ings as  guardiaii,  as  by  law  he  was  bound  to  do,  and  ought  to  have 
done ;  and  that  the  complainants  were  unable  to  ascertain  the 
amount  of  money  receiv^  by  him,  except  by  his  representations. 
The  oomplamants  also  alleged  other  acts  of  fr^ud  on  the  part  of 
the  guardian,  to  avoid  the  receipts. 

The  defendant  answered  the  amended  bill,  and  denied  all  the 
barges  and  allegations  of  fraud,  but  admitted  he  had  not  made 
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hiB  returns  to  the  Court  of  Ordinary  regularly,  as  required  by 
law,  of  his  actings  and  doings  as  guardian. 

The  Court  below  disallowed  the  defendant's  plea  in  bar,  and 
ordered  him  to  answer  fully  the  original  bill ;  to  which  decinon  of 
the  Court  the  defendant  excepted,  and  now  assigns  the  same  for 
error  in  this  Court. 

Was  the  plea  of  the  defendant,  alleging  a  final  settlement  with 
his  wards,  according  to  the  facts  presented  by  this  record,  pro- 
perly overruled  by  the  Court  below  1  In  our  judgment  the  de- 
fendant's plea  was  properly  overruled. 

That  a  receipt  in  full  may  be  considered  as  prima  Jade  evi- 
dence of  a  final  settlement,  is  not  denied ;  but  even  a  recaipt  in 
full  will  not  be  a  bar  to  a  biU  for  an  account,  if  there  are  suspi- 
cious circumstances  appearing  in  the  case.  Story's  Eq,  Pleadr 
ingSt  615,  §799.  Courts  of  Equity  look  with  a  jealous  and  scruti- 
nizing  eye,  upon  settlements  made  between  a  guardian  and  his 
ward,  especially  when  the  latter  has  just  arrived  at  full  age.  In 
HylUm  vs,  HylUm^  (2  Veaeyy  Sen.  548,)  Lord  Hardwieke  says : 
''  Where  a  man  acts  as  guardian,  or  trustee  in  nature  of  a  guardian, 
for  an  in&nt,  the  Court  is  extremely  watchfiil  to  prevent  that  pei^ 
son's  taking  any  advantage,  immediately  upon  his  ward's  coming 
of  age,  and  at  the  time  of  settling  accounts  or  delivering  up  the 
trust,  because  an  undue  advantage  may  be  taken.  It  would  give  an 
opportunity,  either  by  flattery  or  force,  by  good  usage  unfairly 
meant,  or  by  bad  usage  imposed,  to  take  such  an  advantage." 

Speaking  of  these  settlements.  Lord  Eldon  remarked,  in  Hatch 
vs.  Hatcht  (9  Vesey,  297,)  **  If  the  Court  does  not  watch  these 
transactions  with  a  jealousy  almost  invincible,  in  a  gre^  majority 
of  cases  it  will  lend  its  assistance  to  firaud."  The  law  required 
the  guardian  to  make  his  annual  returns  of  the  receipts  and  dis- 
bursements of  his  ward's  estate  to  the  Court  of  Ordinary,  for  the 
inspection  of  aU  persons  interested.  It  was  his  duty,  under  the 
law,  to  have  made  such  returns,  and  public  policy  requires,  that 
there  should  be  a  strict  compliance  with  the  law  in  this  particular 
on  the  part  of  all  guardians,  executors  and  administrators.  Wh«i 
the  defendant  made  the  settlement  with  his  wards,  he  waa  in  Je- 
Jault ;  his  account  had  not  been  submitted  to  the  proper  Court 
for  inspection  and  approval,  and  that  fact  alone  is  sufficient  to 
cast  euspicioH  upon  the  settlement,  and  to  avoid  the  defendant's 
plea,  and  we  affirm  the  judgment  of  the  Court  below  expressly  on 
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that  ground.  We  are  not  prepared  to  sanction  a  settlement  made 
under  sucli  circumstances^  nntil  it  is  first  shown  to  be  fair  and 
just,  by  the  guardian,  upon  a  fVdl  end  impartial  investigation  be^ 
fore  the  proper  tribunal. 

Let  the  judgment  of  the  Cotxrt  below  be  affirmed^ 


No.  57. — John  D.  Field,  sen.  plaintiff  in  error,  vt,  Andrew  HoW-^ 

ELL,  defendant  in  error. 

[1.]  When  the  bill  to  eigoin  a  trespass,  together  with  the  answer  responsi'Ve 
thereto,  show  a  lease  in  the  defendant,  older  than  the  complainuit's  tide^ 
the  iigonction  will  be  dissolved,:  upon  motion,  after  the  coming  in  of  the  an-' 
swer. 

[2.]  Whenan  answeris  responsive  to  a  bill,(defined«- 

(3^3  A  lease,  for  a  tenn  of  years,  being  a  chattel,  may  be  made  to  commencsr 

£4.]  When  one  buys  land  at  Sheriff's  sale,  upon  which  there  is  a  lease  froiXi 
the  defendant  fb  execution,  older  than  the  judgment,  and  at  the  time  of  tftb 
sale  the  lessee  has  not  entered  into  possession,  he  bttyrit  subject  to  the  rigbf 
of  entiy  and  user  under  the  lease.- 

Motion  to  dissolve  injunction.  Decided  by  Judge  Wright^ 
at  Chambers,  November,  1849. 

John  D.  Field,  sen.  filed  his  bill,  xetumable  to  Lumpkin  Supe^ 
rior  Court,  against  Andrew  Howell,  charging,  that  in  1848r  at  a 
Sheriff's  sale  in  Union  County,  be  became  the*  purchaser  of  lot 
No.  93,  in  the  lOth  district  and  Ist  section  of  originally  Cherokee 
now  Union  Comity^  sold  as  the  property  of  one  Lorenzo  Dr 
Smith,  and  took- a  deed  to  the  same  from-  the  Sheriff,  who  thereaf- 
ter put  the  complainant  in  possession  of  the  same ;  that  said'  lot 
was  valuable  for  gold  mining,  but  at  the  time  of  the  sale,-  the' 
title  to  the  land  being  in  litigation,  the  mining  was  restrained  by 
llie  order  of  die  Superior  Court  of  Union  County;  that  subse-^ 
quently,  the  litigation  was  determined  in  favor  of  Smith's  title^ 
whereupon  complainant  commenced  and  continued  to-  nune  for' 
goi'd  >  ^at  afterwards/  one  Andrew  Howell^  who  by  some  meftne^ 
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liad  obtained  a  lease  from  Lorenzo  D.  Smith  to  a  part  of  this  lot, 
filed  a  bill  in  the  Superior  Court  of  Union  County,  against  com- 
plainant, and  one  John  Hall,  who  was  mining  for  him,  charging 
t!iera  to  be  trespassers,  and  praying  an  injunction,  which  injunc- 
tion is  still  pending.  The  bill  farther  charged,  that  Howell  never 
was  in  possession  of  the  premises,  and  after  the  date  of  the  lease, 
denied  all  interest,  on  oath,  by  lease  or  otherwise  to  said  lot  of 
land;  that  after  the  injunction  was  granted,  the  said  Howell,  with 
B  large  number  of  hands,  commenced  mining  operations  on  the 
said  lot,  under  this  pretended  lease,  and  was  daily  digging  and 
carrying  away  large  quantities  of  gold,  and  committing  irrepara- 
ble waste  and  damage  to  the  premises ;  and  that  the  said  Howell 
is  insolvent,  and  unable  to  respond  for  the  amount  of  Waste  com- 
mitted, or  the  rents  and  profits  due  the  complainant,  even  if  the 
lease  be  finally  declared  valid.  The  bill  prayed  an  injunction 
against  the  trespass,  and  an  account  for  the  gold  already  taken 
therefrom. 

Andrew  Howell  filed  his  answer,  admitting  the  sale  and  pur^ 
<;hase  by  John  D.  Field,  sen.  of  the  tract  o£  land,  but  insisting 
that  the  same  was  fraudulent  and  void.  He  admitted  that  the  lot 
was  valuable  for  gold  mining,  and  that  the  title  was  in  lidgadon 
at  the  time  of  the  sale.  He  admitted  the  filing  of  the  bill  enjoin- 
ing the  complainant,  but  insisted  that  he  (Howell)  had  been  in  pos- 
session, and  was  mining  on  the  land  leased  to  him,  before  that 
bill  was  filed ;  that  his  lease  was  older  in  date  than  the  sale  and 
the  judgment  under  which  it  was  made.  He  denied  that  he  had 
ever  denied  having  a  lease  to  the  land,  but  explained  the  circum- 
stance referred  to  in  complainant's  bill.  He  admitted  he  was 
poor,  but  denied  being  insolvent.  He  admitted  he  was  digging 
gold  until  restrained  by  the  injunction  of  the  Court,  and  expres- 
sed himself  willing  and  ready  to  settle  and  account  for  dm  rent, 
under  the  lease,  with  John  D.  Field,  sen.  or  whoever  was  the  le- 
gal owner  of  the  fee  in  the  land.  He  insisted  that  his  lease  was 
older  than  the  judgment  and  ^.  /(M  under  which  the  land  was 
sold,  and  that  he  was  entitled  to  the 'benefit  of  that  lease,  notwith- 
standing the  sale.  A  copy  of  the  lease  was  made  an  exhibit  to 
the  bill  filed  by  Howell  against  Field,  and  that  bill,  with  its  exhi- 
bits, was  made  an  exhibit  to  the  bill  filed  by  Field.  He  referred 
to  that  exhibit  for  a  copy  of  his  lease.     By  the  terms  of  that  lease 
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poesession  was  to  be  taken  at  the  end  of  the  litigation  as  to  the 
title. 

Upon  the  coming  in  of  the  anaweri  the  defendant,  Howell,  pe- 
titioned His  Honor,  Judge  Wright^  at  Chambers,  showing  that  he 
had  "  foDy  answered  the  bill,"  and  praying  a  rviU  nisi  for  the  com- 
plainant to  show  cause  why  the  injunction  should  not  be  dissolv- 
ed. Whereupon,  it  was  orde];ed,  that  the  complainant  show  cause, 
on  the  4th  November,  1848,  at  Cassville,  why  the  Injunction 
should  not  be  dissolved. 

Upon  hearing  the  said  motion,  it  was  ordered  by  the  Court,  that 
the  injunction  be  dissolved. 

Which  order  and  proceedings  are  excepted  to  as  erroneous-— 

1st.  Because  the  defendant's  answer  does  not  deny  the  equity 
in  complainant's  bilL 

2d.  Because  there  is  no  sufficient  cause  alleged  for  the  dissolv- 
ing said  injunction  in  the  petition  for  the  rule  mtif  or  in  the  rule 
ninf  or  in  the  order  dissolving  the  injunction. 

dd.  Because  an  order  dissolving  an  injunction  ought  to  set  forth 
and  show  a  good  cause  of  dissolution. 

W.  Martin,  for  plaintiff  in  error,  cited— 

1  Keay,  6.  3  Ves.  140.  6  R.  707,  147.  17  Jh.  110,  128,  281. 
7  lb.  589.  2  John.  Ch.  Rep.  122.  1  John.  Rep.  12.  2  R.  202, 
473.    6  lb.  497.     7  lb.  320,  330. 

TnifFZ  and  W.  H.  Underwood,  for  defendant. 

By  the  Courts — Nisbet,  J.  delivering  the  opinion. 

[1.]  It  seems  that  Howell,  the  defendant  in  error,  had  filed  a 
bin  against  the  plaintiff,  Field,  to  enjoin  him  from  working  on  a, 
gold  mine  in  the  County  of  Lumpkin,  in  which  bill  he  sets  up  a 
lease  to  the  mine  from  one  Smith,  the  original  proprietor,  of  older 
date  than  the  judgment  against  Smith,  under  which  Field  claims 
title,  and  also  avers,  that  his  (Field's)  title  is  j&audulent  and  void. 
The  injunction  against  Field  was  granted,  and  being  still  undis- 
solved, Howell  entered  upon  the  premises  and  proceeded  to  dig 
gold.  Field  then  brings  his  UU,  which  is  in  the  nature  of  a  cross 
bill,  against  Howell,  setting  forth  his  title,  reciting  Howell's  bill 
?6L.  n.        6i 
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against  himself,  and  asking,  an  injunction  against  Howell,  account 
of  the  gold  already  dug,  &c.  The  injunction  against  Howell  was 
granted  and  he  answered  Field's  bill.  When  the  answer  came 
in,  Howell  moved,  in  Chambers,  to  dissolve  the  injunction,  which 
motion  the  Judge  gi-anted,  and  to  this  decision  Field  has  ex* 
cepted. 

We  are  not  required  in  this  case  to  inquire  into  the  principles 
upon  which  a  Court  of  Chancery  wiD  interfere  to  enjoin  a  tres- 
pass, the  question  made  being  determinable  upon  other  grounds. 
Those  principles  are  discussed  and  settled  in  Moore  vs.  Ferrd,  (1 
Kelly,  7.) 

When  the  defendant  sets  up  a  title  to  the  property,  adverse  to 
that  of  the  complainant,  in  a  proper  case  made,  it  was  there  held, 
that  a  Court  of  Chancery  would  not  mdertake  to  determine  the 
title,  but  would  lay  hold  of  the  property,  in  the  exercise  of  a  pre- 
ventive power  appertaining- to  that  jurisdiction,  and,  by  injunc^ 
tion,  protect  it  until  the  law  tribunal  should  determine  the  tide. 
We  affirm  now  this  doctrine,  but  da  not  think  that  the  facts  dis- 
closed in  this  record  will  allow  of  its  application.  They  distin- 
guish this  case  from  that  of  Moore  vs.  Ferrdy  and  show  a  case,  as 
we  shall  see,  where  the  defendant  Howell's  title  to  enter  and  dig 
gold,  is  paramount  to  that  of  the  complainant.^ 

It  is  true  that  the  record  exhibits  a  case  in  which  a  party  hav- 
ing enjoined  his  adversary  from  working  a  mine,  enters  himself 
and  proceeds  to  work  it ;  and  it  would  seem,  as  argued  by  coun- 
sel, unjust  that  a  Court  of  Chancery,  having  taken  hold  of  land 
and  by  injunction  restrained  one  of  the  parties  from  its  use,  should 
yet  permit  the  other  party  to  enter  upon  and  use  it.  Equity 
would  not,  ordinarily,  permit  this  to  be  done.  It  is  obviously 
right,  that  where  there  is  a  conffict  of  title,  and  one  party  is  enjoined 
until  the  title  is  determined,  the  other  ought  to  be  also.  The 
•  Court  below,  however,  was  required  to  exercise  its  discretion  as 
to  the  injunction,  accor^ng  to  the  case  made  by  this  bill  and  an- 
swer. We  review  its  judgment,  also,  according  to  the  ease  made 
in  this  bill  and  answer.  The  complainant  must  abide  his  state- 
ments and  the  answer  to  them.  If  he  has  in  his  bill  ma^  such 
statements  and  admissions  as,  together  with  the  defendiuxrs  an- 
swer responsive  thereto,  show  that,  notwithstanding  his  own  re- 
straint by  injunction,  he  is  not  entitled  to  restrain  the  defendant, 
the  injunction  must  be  dissolved,  and  he  cannot  complain*    The- 
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{act  that  this  is  a  cross  biU,  does  not  vary  the  rule.  Although  it  is 
a.  cross  bill  it  asks  an  injunction,  and  must  be  suljectcd  to  the 
same  rules  as  an  original  bill  asking  an  injunction.  The  general 
rule  is,  that  if  the  answer  contains  a  sufficient  defence  to  the  case 
stated  in  the  bill»  the  injunction  will  be  dissolved.  Eden  om  !»• 
jwKtwfu,  145, 146.  1  John.  Ch.  Rep.  211.  3  Daniel's  Ch!  Prac, 
1831,  1832,  4ind  notes,  Extraordinaryi  circumstances  may  exist, 
which  wiU  constitute  an  exception  to  the  rule.  See  Mr.  Story  in 
Poore  vs,  CarleUm^  3  Sum,  75,  76  ;  also,  3  Danid's  Pro/c,  note  on 
p.  1832.  There  are  here  no  extraordinary  circumstances  which 
take  this  case  out  of  the  general  rule. 

The  bill,  and  the  answer  responsive  to  the  bill,  show  a  lease  to 
Howell  of  the  premises,  older  in  date  than  the  judgment  against 
the  lessor,  under  whiph  the  complainant  claims  title.  There  is  a 
right  to  enter,  prior  in  point  of  time,  and  founded  on  an  admitted 
lease,  against  which  no  sufficient  averments  are  made  in  the  bilL 
If  this  be  so,  the  Court  below  had,  and  we  have,  no  alternative 
but  io  dissolve  the  injunction.  I  know  of  no  rule  of  Law,  or  C 
pnncipleof  Equity,  which  will  justify  us  in  restraining  a  man  ^' 
from  the  use  of  property,  to  the  use  of  which  he  has  an  undispu- 
ted right.  The  bill  charges,  that  the  defendant,  Howell,  '<  who  by 
some  means  had  obtained  a  lea^sejrom  Smith  to  a  part  of  ike  lot  i^ 
land,  filed  a  bill,"  &c.  After  making  this  statement,  the  plaintiff 
proceeds  to  recite  the  substance  of  the  bill  filed  by  Howell  against 
him,  and  makes  it  and  its  exhibits,  by  a  clear  statement,  a  part  of 
his  own  bill.  In  the  bill  of  Howell,  his  lease  is  set  forth  as  the 
ground  of  his  ^plication  to  Chancery,  for  the  writ  of  injunction* 
and  a  copy  is  appended  as  an  exhibit,  bearing  date  on  the  3d  day 
of  October,  1845 — ^the  complainant  Field's  deed  from  the  She- 
riff, bearing  date  on  the  4th  of  January,  1848.  By  these  state- 
ments, and  by  the  complainant  Field's  exhibits,  one  of  which  is 
Howell's  bDl  and  lease,  the  lease  to  Howell  from  Smith  is  ad- 
mitted. These  admissions  as  to  the  lease  would  not  bind  Field,  if 
in  his  bill  there  were  averments  distinctly  made  'against  it,  which 
would  put  its  bcnajide  character  in  issue.  It  is  argued  that  there 
are  such  averments.  Before  looking  at  them,  I  remark,  that  in 
Equity  as  well  as  at  Law,  the  pleadings  are  to  be  taken  strictly 
against  the  pleader,  and  remark  farther,  that  an  allegation  of  fraud 
is  not  sufficient,  unless  the  grounds  of  fraud  are  distinctly  stated. 
Upon  looking  carefully  into  the  bill,  I  find  no  allegation  at  all 
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against  the*  bona  jfides  of  the  lease.  It  is  spoken  of  in  one  in- 
stance as  a  pretended  lease,  without  fiirther  aTerment.  And  again 
the  pleader  refers  to  it  hypothetically  thus, ''  and  your  orator  &> 
ther  charges,  that  if  the  lease  to  said  Howell  be  valid,  (which  he 
utterly  denies,)  your  orator  is  at  least  entitled  to  the  rents,*'  &c. 
This  denial  of  the  validity  of  the  lease  is  more  distinctly  made 
allerwards,  and  the  ground  of  invalidity  is  set  forth,  and  to  whidi 
I  will  presently  again  advert  Again,  the  bill  charges,  that  after 
the  date  of  the  lease,  Howell  denied,  on  oath,  that  he  had  any  in- 
terest in  the  land  by  lease  or  otherwise.  This  averment,  if  un- 
contradicted, might  perhaps  be  held  sufficient  to  retain  the  in- 
junction until  the  hearing.  Its  effect,  however,  is  completely 
neutralized  by  a  distinct  denial  in  the  answer.  Now,  none  of 
these  statements  amount  to  any  sufficient  averment  against  the 
lease,  under  any  rule  of  Equity  pleadings  recognized  in  our 
Courts.  The  biU,  therefore,  must  be  taken  as  admitting  the  lease 
from  Smith  to  HowelL  But  it  is  insisted,  that  the  bill  may  admit 
the  existence  of  the  lease,  but  it  does  not  appear  fi?om  the  foiD 
that  it  bears  date  before  the  judgment  against  Smith,  under  which 
Field,  the  complainant,  claims  title,  and,  therefore,  the  bill  shows 
a  better  title  than  Howell's  lease,  his  title  from  the  Sheriff  rela- 
ting back  to  the  date  of  the  judgment.  The  position  is  a  sound 
one.  The  purchaser  at  Sheriff's  sale,  buys  the  interest  in  the  pro- 
perty owned  by  the  defendant  in  execution  at  the  date  of  the 
judgment ;  and,  if  at  that  time,  Howell  held  no  lease,  Field  ac- 
quired a  title  unencumbered  by  a  lease  to  him,  and  of  course 
Howell  was  a  trespasser.  As  to  the  date  of  the  judgment,  the 
bill  is  silent;  and  it  does  not  admit,  expressly  or  by  necessary  im- 
plication, that  the  lease  was  executed  before  the  date  of  the  judg- 
ment. It  gives  the  date  of  the  lease,  and  also  the  date  of  the 
deed  to  Field,  and  the  latter  is  several  years  subsequent  to  the  for- 
mer ;  but  the  answer  states  plainly  that  the  lease  was  made  ante- 
rior to  the  date  of  the  judgment  under  which  Field  bought.  The 
biU  and  the  ansv^er,  therefore,  establish  the  &ct  required.  It  is 
still  objected,  that  that  part  of  the  answer  which  shows  this  ftct 
is  not  responsive  to  the  bill,  but  sets  up  that  &ct  as  matter  in 
avoidance,  which  must  be  proved  upon  the  trial,  and  cannot  be 
taken  as  true  on  a  motion  to  dissolve.  The  proposition  is  sound, 
that  matter  in  avoidance,  not  responsive  to  the  bill,  is  not  to  be 
held  as  true  for  the  defendant  on  a  motion  to  dissolve. 
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[2.]  The  enquiry  then  is,  is  the  answer  in  this  particular  re- 
sponsive to  the  hill  1  A  defendant  cannot  hy  his  anmver  charge 
himself,  and  by  affirmatively  setting  up  a  distinct  matter  <iiJscharge 
himself;  but  an  answer  which  embraces  the  same  transaction,  al- 
though but  a  part  of  it  is  literally  responsive  to  the  charge,  I  ap- 
prehend, may  be  evidence  for  him.  Lord  Eldan,  in  Thompion  vs, 
Lamht  said,  '*He  was  clearly  of  opinion  that  a  person  charged  by 
his  answer,  cannot  by  his  answer  discharge  himself,  not  even  by 
his  examination  before  a  Master,  unless  it  is  in  this  way  :  if  the 
answer,  on  examination,  states  that  on  a  particular  day  he  receiv- 
ed a  sum  of  money  and  paid  it  over,  that  may  discharge  him ;  but 
if  he  says,  that  upon  a  particular  day  he  received  a  sum  of  mo- 
ney, and  upon  a  subsequent  day  he  paid  it  over,  that  cannot  be 
used  in  his  discharge,  because  it  is  a  different  transaction."  7 
Feiey,  587.  The  response  certainly  cannot  be  limited  tp  the  na- 
ked admission  or  denial  of  a  fact  stated,  or  a  charge  made,  in  the 
bin.  The  answer,  unless  full,  would  be  liable  to  exception.  A 
mere  denial  might  be,  and  often  is,  an  evasion  of  the  question  put, 
or  of  the  charge  made.  Now,  it  is  unreasonable  not  to  give  the 
defendant  the  benefit  of  that  as  evidence  for  him,  which,  if  omit- 
ted, would  be  ground  of  exception  for  the  plaintiff.  That  an- 
swer which  fairly  springs  out  of  the  charge,  which  is  not  collate- 
ral to,  or  independent  of  it,  it  would  seem,  ought  to  be  evidence 
for  the  defendant  If  the  defendant  admits  or  denies  a  fact  charg- 
ed, and  then  sets  up  matter  which  avoids  the  effect  of  the  denial 
or  admission,  it  is  clearly  not  responsive ;  but  if  the  complainant 
charges  a  &ct,  and  the  defendant  answers  fully  as  to  that  &ct,  in 
which  matter  is  stated  which  operates  to  his  benefit,  upon  princi- 
ple, it  is  clearly,  to  my  mind,  wrong  to  take  so  much  of  it  as  is  fa- 
ToraUe  to  the  plaintiff,  as  evidence  fer  him,  and  exclude  so  much 
as  makes  in  &vor  of  the  defendant,  as  being  no  evidence  for  him. 
The  plaintiff  by  calling  upon  the  defendant  to  answer  an  allega- 
don  of  fact,  thereby  admits  the  answer  to  be  evidence  of  that 
fact.  If  the  answer  relates  to  the  fact  singly,  the  whole  of  it  is 
evidence  for  both  parties.  If  the  answer  sets  up  matter  foreign 
to  the  fiict  or  thing  charged,  then  the  defendant  is  put  upon  proof 
of  that  matter — it  becomes  in  the  nature  of  an.  allegation  of  fact 
against  the  plaintiff,  which  he  has  notice  of  for  the  first  time,  and 
may  be  surprised  by  lU  The  philosophy  of  this  thing  is  this :  the 
plaintiff,  by  going  into  Equity  and  compelling  the  testimony  of 
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the  defendant,  abides  his  answer  in  relation  to  any  distinct  fact 
which  he  ventures  to  put  to  his  conscience,  whether  the  answer 
be  favorable,  or  otherwise,  until,  if  it  be  unfavorable,  at  the  trial 
under  replication,  he  disproves  its  truth.  If  the  bill  and  answer 
are  before  the  Court,  upon  a  motion  to  dissolve,  he  must  abide 
the  answer  as  it  stands. 

To  apply  these  principles  to  the  case  in  hand.  The  complain- 
ant charges,  that  Howell,  by  some  means,  held  a  lease  upon  the 
gold  mine — ^Ife  exhibits  that  lease — he  charges  that  he  holds  a  title 
by  sale  under  a  judgment  against  Howell's  lessor.  As  to  these 
allegations  of  fact,  he  submits  himself  to  the  conscience  of  How- 
ell, the  defendant,  and  requires  his  answer.  In  response,  Howell 
states  that  he  does  hold  such  a  lease ;  that  the  lease  exhibited  is  a 
true  copy ;  that  there  was  such  a  judgment  against  bis  lessor,  and 
a  sale  and  purchase  as  charged,  and  that  the  lease  bore  date  before 
the  date  of  the  judgment  Now,  why  take  all  of  these  answers 
as  evidence  for  the  plaintiff,  and  exclude  the  answer  as  to  the  date 
of  the  lease  as  improper  testimony  for  the  defendant  1  Does  not 
the  answer  as  to  the  date  relate  to  the  same  thing — ^the  lease-^ 
about  which  he  is  required  to  answer?  To  the  same  thing — the 
judgment^^about  which  he  is  required  to  answer  1  Can  the  data 
of  the  one  or  the  other  be  separated,  as  a  thing  collateral  to  or 
independent  of  it]  Is  not  the  date  .an  essential  element  of  the 
lease  and  the  judgment  1  Suppose  the  date  of  this  lease  were  a 
fact  necessary  to  the  plaintiff's  recovery,  under  just  the  allegations 
made  in  this  bill,  and  the  defendant  had  answered  nothing  as  to 
the  date,  would  not  the  answer  have  been  justly  liable  to  excep- 
tion ?  The  answer  as  to  the  time  when  this  lease  was  executed, 
it  seems  to  us,  springs  legitimately  out  of  the  allegations  in  the  bill, 
and  is  responsive  thereto,  and  we  hold,  therefore,  that  by  the  bill 
and  the  answer,  the  fact  is  demonstrated,  that  the  defendant,  How- 
ell, entered  upon  this  land,  having  a  lease  upon  it  of  older  date 
than  the  judgment  under  which  the  complainant  holds  title,  and  if 
that  lease  be  valid,  he  is  not  a  trespasser,  and  having  been  enjoin* 
ed  the  injunction  ought  to  be  dissolved.  2  Story' 9  Ckmu  c*  Eq. 
743,  744.  1  Johns.  Rep.  580.  2  Johnt.  Ch.  R.  91.  3  Mtr.  10. 
12  Sim.  48.  TomLyn's  Law  rf  Evidencej  13, 14, 15.  2  Damd'^ 
Ch.  Prac.  983,  984,  note  1.  10  Yerg.  115.  6  Paige,  295.  3 
Stew.95.    SGiU  i^J.  171.     1  Ired.  Eq.  226.    5  Ham.  Rep.  2S4, 
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285.    1  Rum.  Sf  Mylne,  64.    5  Sim,  225.    3  Ru»s.  149.    1  Crreenlf. 
Ev.  §351.     9  Cranch,  160.     1  Greenlf,  Ev,  §  551. 

The  bin  charges,  that  Howell's  possession,  under  his  lease,  did 
not  commence  until  after  the  complainant's  title  had  accmed,  and 
that  it  is,  therefore,  as  against  him,  void.  The  ^ts  are,  that  How^ 
eU's  lease  was  made  and  delivered  to  him  before  the  date  of  the 
judgment  against  Smith,  and  in  the  lease  itself,  it  is  stipulated 
that  the  lessee  shaU  "  commence  operations  within  one  month  af* 
ter  the  possession  is  settled."  The  land  was  in  litigation  be^ 
tween  Smith  and  another,  and  Howell's  right  <^  entry  was  post- 
poned until  after  the  determination  of  the  suit,  and  he  was  requir-^ 
ed  to  commence  operations  within  one  month  from  the  time  it 
was  settled.  Before  the  determination  of  the  suit,  the  land  was 
sold  at  SherifTs  sale,  and  Field  became  the  purchaser.  These 
&cts  are  substantially  charged  in  the  bill,  and  eidier  admitted  or 
not  denied  by  the  answer.  The  point  made  there  is  this :  How-' 
ell  not  having  entered  upon  the  possession  of  the  land  under  his 
lease  at  the  time  that  Field  bought,  the  lease,  without  the  posses* 
non,  was  void,  and  he,  by  his  purchase,  acquired  a  title  to  the 
land  unencumbered.    We  rule  it  against  the  plaintiff  in  error. 

[3.]  A  lease  for  a  term  of  years,  is  not  a  freehold  estate,  but  a 
diattel,  and  may  be  made  to  commence  injuturo.  Livery  qfsn- 
tin  is  not  necessary  to  a  lease  for  a  term  of  years,  and  for  that  rea-' 
son,  unlike  a  freehold  estate,  it  may  be  made  to  commence  in  fu" 
iuro»  At  Common  Law,  die  estate  in  a  lease,  to  commence  in 
Juturo,  did  not  vest  until  the  tenant  had  accepted  it  by  entering  in 
possession ;  but  until  possession,  he  held  the  right  of  entry,  which 
was  called  his  interest  in  the  term,  or  interesse  termini.  But  where 
the  words  and  consideration  named  in  the  lease,  were  deemed 
sufficient  to  raise  a  use,  the  Statute  of  Uses  operated  upon  the 
lease,  and  annexed  the  possession  to  the  use  without  actual  entry.. 
Under  the  Statute  of  Uses,  the  possession  in  this  case,  I  think, 
was  annexed  to  the  use,  it  being  a  case  ivhere  the  words  of  the 
lease  and  the  consideration  named  create  a  use. 

[4.]  If  it  did  not,  Howell  held  the  right  of  entry,  and  Fiel J 
bought  subject  to  that  right.  I  apprehend  that  the  idea  upon 
wbich  the  plaintifT  in  error  has  acted  in  framing  his  pleadings,  is 
thb,  to  wit :  that  Howell  not  having  possession,  the  sale  under 
the  judgment  extinguished  the  lease,  and  that  he  bought  an  unen- 
cumbered title.    This,  however,  is  an  error.    He  bought  the  land 
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encumbered  with  the  lease,  for  that  was  theinterest,  and  only  that, 
which  the  defendant  in  execution  held.  He  bought  no  less,  and 
could  buy  no  more,  than  the  estate  in  the  land  owned  by  him.  4 
Kent,  96, 97.  Bac.  Ab.  tide  Leases,  M.  Coke  Litt.  270,  a.  Skep. 
ToucJutane,  by  Preston,  267.  2  Black.  143,  144.  Co.  LiU.  46. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  58. — The  Justices  of  the  Inteeiob  Court  for  the  Countt 
OF  Morgan,  for  the  use  of  John  C.  SelmaN  and  another, 
plaintiffs  in  error,  vs.  William  W.  Selman,  Carter  W. 
Sparks  and  otherSf  defendants. 

[1.]  A  retraxit  is  a  voluntaiy  termination  by  the  plaintiff,  in  open  Court,  of 
his  suit,  and  a  judgment  thereon  is  a  complete  bar  to  a  subsequent  action 
for  the  same  cause. 

[2.]  A  dUmUnon,  bf  a  suit  does  not,  in  this  State,  amount  to  a  retraxit,  and  is 
no  bar  to  a  future  suit  for  the  same  Cause  of  action* 

[3.]  When  the  provisions  of  the  Act  of  1812,  authorizing  an  executor,  admin- 
istrator or  guairdian,  whose  residence  shalfbe  changed  from  one  Ooonty  to 
another,  to  make  his  returns  in  the  County  in  which  he  lives,  are  fully  cem- 
plied  with,  the  sureties  on  the  first  bond  are  discharged  from  all  iaxtiier  li- 
abiUty  on  account  of  their  principal. 

[4.]  When  the  Court  of  Ordinary  have  granted  letters  testamentary,  admin- 
istration or  guardianship,  to  a  person  entitled  aad  capable  of  discharging 
the  duties  of  the  trust,  no  new  appointment  can  be  made,  until  the  Ibrmer 
authority  is  vacated  by  death,  removal  of  in  some  other  way;  and  the  new 
appointment  being  void,  the  bond  also  is  void,  given  for  the  fidthfol  peifer- 
mance  of  the  trust  delegated  to  the  new  appointee* 

Debt  on  Guardian's  Bond,  in  Paulding  Superior  Court.  Tried 
before  Judge  Wright,  February  Term,  1849. 

This  was  an  action  of  debt  upon  a  bond  given  to  the  Justices 
of  the  Inferior  Court  of  Morgan  County,  by  Williaxn  W.  Selman, 
as  guardian  of  the  orphans  of  Benjamin  Selman,  deceased,  with 
Martin  P.  Sparks,  Carter  W.  Sparks  and  John  Howard,  as  sure^ 
ties,  dated  the  12th  January,  1830,  to  which  action  the  defends- 
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ants  pleaded  a  retraxit,  by  the  plaintiffs,  and  a  discharge  by  the 
guardian's  removal  to  Coweta  County,  and  giving  a  new  bond  in 
tihat  County. 

On  the  trial,  the  plaintiff*  gave  in  evidence  a  certified  copy  of 
the  bond,  the  appointment  of  Selman  as  guardian,  and  his  returns 
in  Morgan  County;  and  also  an  exemplification  of  a  decree  in 
Coweta  Superior  Court,  in  favor  of  the  plaintiffs  ag^ainst  their 
guardian,  for  $5255  70.  Other  evidence,  not  material  to  be  re- 
cited, being  given  in  evidence,  the  plaintiffs  closed. 

The  defendants  then  tendered  in  evidence,  an  exemplification 
from  the  records  of  the  Court  of  Ordinary  of  Coweta  County,  show- 
ing  the  appointment  of  the  said  Selman  as  guardian  of  the  plaintiffs 
below,  by  said  Court  of  Ordinary  of  Morgan  County,  and  also  the 
appointment  of  the  said  Selman  as  guardian  of  the  plaintiffs  by 
the  Court  of  Ordinary  of  Coweta  County,  and  a  certified  copy  of 
the  bond  of  the  said  Selman,  given  in  the  County  of  Coweta,  as 
guardian,  under  the  last  appointment,  with  his  actings  and  doings 
in  both  Counties,  which  the  defendants  pleaded  as  a  discharge 
from  the  liabilities  of  the  first  bond. 

To  this  evidence  counsel  for  the  plaintiffs  objected,  on  the 
ground  that  the  record  showing  that  the  appointment  of  Selman 
as  guardian  in  Morgan  County,  was  unrevoked — ^the  latter  ap- 
pointment in  Coweta  County  was  void^^which  objection  was 
overruled  by  the  Court  and  the  evidence  admitted.  To  which 
decision  counsel  for  plaintiffs  excepted. 

From  this  record  it  appeared,  that  William  W.  Selman  was 
appointed  guardian  in  Coweta  County)  at  January  Term,  1835, 
and  gave  bond  with  the  usual  conditions)  for  the  discharge  of  his 
duties  under  the  appointment  that  day  made.  On  the  10th  day 
June,  1835,  a  copy  of  his  actings  and  doings  in  Morgan  County, 
certified  by  the  Clerk  on  February  23d,  1835,  was  recorded  in 
the  Clerk's  office  of  the  Court  of  Ordinary  of  Coweta  County. 

It  was  admitted  on  the  trial,  that  an  action  had  been  before 
then  commenced  in  Paulding  Superior  Court,  by  these  plaintiffs 
against  Thomas  H.  Sparks,  one  of  the  defendants,  on  the  same 
instrument  and  for  the  same  purpose;  and  that  on  the  trial  of 
said  case,  after  the  evidence  had  been  submitted  to  the  Jury,  ar- 
gument had,  and  the  Court  had  charged  the  Jury,  plaintiff  volun- 
tarily dismissed  their  cause ;  and  that  afterwards,  the  same  plains 
tiffs  brought  another  suit  against  another  of  the  defendants  on  the 

VOL.  n.       Ii6 
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ture  waste  by  the  guardian.  1  Kellyt  84.  2  Bailey  f  397,  and  ca$C9 
therein  cited. 

A  security  will  not  be  discharged  by  implication  of  law,  and  he 
is  liable  unless  the  Statute  authorizing  a  new  bond  to  be  given  ex- 
pressly discharge  him.  United  States  vs.  NichaUt  6  Conden*  RqK 
611. 

The  giving  a  new  official  bond  by  a  Post  Master,  does  not  dis- 
charge his  securities  on  the  old  bond  for  past  or  subsequent  de- 
faults of  his  principal.  Post  Master  General  vs,  Reeder,  4  Wask^ 
a  C.  Rep.  678,  cited  in  3  U.  S.  Dig.  498. 

W.  Akin  &  W.  H.  Underwood,  for  the  defendants  in  error, 
made  the  following  points : 

1st.  The  dismissal  of  the  two  former  suits,  under  the  circum- 
stances, amounted  to  a  retraxit,  and  was  a  bar  to  the  present  suit. 

2d.  The  order  of  the  Court  of  Ordinary  of  Coweta  County* 
appointing  William  W.  Selman  guardian,  did  not  affect  the  legal- 
ity of  the  bond  he  gave.  If  the  Court  did  mare  than  the  law 
required,  it  did  not  destroy  that  which  was  done  according  to  the 
law. 

The  Court  in  Coweta  had  jurisdiction  of  the  matter,  and  had 
the  right  to  determine  what  was  necessary  to  be  done  in  the  pre- 
mises, in  order  to  allow  the  guardian  to  remove  his  guaidianahip 
and  to  make  his  returns  in  Coweta.     1  KeUj/t  486. 

3d.  The  removal  of  the  guardianship  to  the  County  of  Coweta, 
and  giving  new  bond  and  security  as  the  Statute  required,  dis- 
charged the  sureties  to  the  first  bond  from  all  liability  for  waste 
committed  by  the  guardian  after  the  new  bond  was  given.  Prni, 
Dt^.  241,  242.  2  Bailey,  60.  5  Mason's  C.  C.  R.  S2.  Theobald 
on  Principal  and  Surety,  43.  3  Washington  C.  C.  JL  70.  8  Bm^ 
ley,  486.     lb.  524. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  defendants,  among  other  things,  insist  that  being  heretofbie 
twice  impleaded  for  the  same  cause  of  action,  which  suits  were 
dismissed — ^the  judgments  rendered  for  the  costs  in  their  favoi^— 
were  in  the  nature  of  judgments  as  upon  a  retraxiif  and  are  a 
complete  bar  to  a  subsequent  action  for  the  same  caoae.    It  is 
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contended,  on  the  other  hand,  that  the  doctrine  of  retraxit^  as 
known  to  the  system  of  English  pleadings,  is  not  of  force  in  this 
State.    We  can  see  no  good  reason  why  it  is  not. 

[1.]  A  retraxU  is  the  puhlic  and  voluntary  renunciation  hy  the 
plaintiff,  of  his  suit  or  cause  of  action,  in  open  Court ;  and  if  this 
is  done,  and  a  judgment  is  entered  up  thereon,  we  think  that  the 
right  of  action  is  forever  gone.  Why  should  it  be  otherwise  t 
Its  design  is  to  put  an  end  to  litigation-*»a  most  desirable  object 
in  any  country.  If  the  plaintiff  not  merely  fails  to  prosecute  his 
suit,  but  goes  one  step  farther,  and  admits  either  that  he  never 
had  any  cause  of  action,  or  that  if  he  had,  he  is  willing  to  re« 
nonnce  it,  and  the  defendant  signs  up  judgment  thereon,  as  he  is 
by  law  entitled  to  do,  the  effect  is  precisely  the  same  as  the  record 
of  a  verdict  and  general  judgment  in  his  favor. 

[2.]  But  we  think  there  has  been  no  retraxit  in  this  case.  It  is 
true,  the  plaintiff  has  twice  dismissed  his  suit  This,  by  the  law, 
and  the  unbroken  practice  of  our  Courts  since  the  organization 
of  our  Judiciary,  he  had  a  right  to  do,  without  prejudice,  except 
as  to  the  payment  of  costs. 

Chief  Justice  Marshall^  in  Hqffman  vs.  Porter^  (2  Brock.  156,) 
says  the  books  mention  a  retraxit — a  judgment  of  non-suit— -and 
a  discontinuance ;  that  a  retraxit  only  is  a  bar  to  a  new  suit,  in 
whidi  the  plaintiff  openly  renounces  his  action,  wherein  it  differs 
from  a  mere  dismissum  by  the  party.  The  General  Court  of  Vir- 
ginia, in  Pinnerf  etc.  vs.  Edtoards,  etc.  (6  Rand.  674,)  draw  the 
distinction  between  a  dismissian  and  a  retraxit ;  the  former  result- 
ing usually  from  some  obstructions  in  the  progress  of  the  cause,  and 
not  being  a  final  disposition  of  it ;  whereas,  a  retraxit  is  a  complete 
bar,  and  when  done,  the  plaintiff  cannot  commence  again.  In 
Evam  vs.  McMahan,  (1  Ala.  Rep,  45,)  the  Supreme  Court  of  Al- 
abama sustained  the  distinction  between  a  dismission  and  a  retrax^ 
it.  The  question  arose  upon  the  sufficiency  of  the  plea  in  bar, 
alleging,  as  in  this  case,  a  judgment  by  retraxit,  but  which  substi- 
tuted the  words,  "  and  dismissed  the  same,"  for  *'  but  from  the 
same  altogether  withdrew  himself."  The  form  of  the  plea,  as 
furnished  by  Ckitty,  is  in  these  words :  **  The  said  A  B  came  into 
the  said  Court,  in  his  own  proper  person,  and  confessed  that  he 
would  not  farther  prosecute  his  said  suit  against  the  said  C  D, 
but  from  the  same  altogether  withdrew  himself,"  &c.  3  Ckitty's 
PJead.  All.    The  Court  held,  and  we  think  very  properly,  that 
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tixe  words,  "  and  dumisaed  the  Bame,"  were  rendered  entirely  in-^ 
operative  by  what  preceded  and  followed  them,  and  could  not  be 
understood  to  make  the  judgment  pleaded  in  that  case  indecisiVB 
of  the  rights  of  the  parties,  as  a  jndgment  <f  disnUsioi  wotddhe. 

But  the  Act  of  1643,  {Pamphlet,  p»  122,)  is  conclusive  upon 
this  point.  To  avoid  the  inconvenience  and  delay  which  frequent* 
ly  occurred  on  account  of  plaintiffs  not  being  able  to  dunUss  their 
suits  except  at  regular  terms  of  the  Court,  it  authorizes  it  to  be 
done  during  the  vacation,  on  the  same  terms  as  if  done  in  open 
Court,  to  wit :  the  payment  of  the  costs,  before  they  could  re*> 
commence  the  action. 

[3.]  The  next  question  presented  by  this  record,  is  one  of  great 
practical  importance,  involving  as  it  does  liie  proper  ooustructioa 
of  the  Act  of  1<812,  the  second  section  of  which  is  in  these 
words :  **  Any  executor,  executrix,  administrator,  adminiatratrix 
or  guardian,  whose  residence  shall  be  changed  from  one  County 
to  another,  either  by  the  creation  of  a  new  County,  removal  or 
otherwise,  shall  have  the  privilege  of  making  the  annual  returns 
required  of  them  by  this  Act,  to  the  Court  of  Ordinary  of  the 
Coutity  in  which  they  reside,  by  having  previously  obtained  a 
•copy  of  all  the  records  concerning  the  estates  for  which  they  are 
bound  as  executors,  executrix,  administnitors>  administratrix  or 
^ardians,  and  having  had  the  same  recorded  in  the  proper  office 
in  the  County  in  which  they  then  reside,  and  having  given  new 
bond  and  security,  as  the  law  directs,  for  the  performance  of  their 
duty."     Prince,  241,  '2. 

What  does  this  Statute  authorise  and  require  to  be  done,  atid 
what  is  the  legal  effect  of  a  compliance  with  its  provisions  t  The 
Act  itself  being  silent  as  to  the  mode  of  its  own  exeeutioa,  iva 
deem  it  our  duty  to  the  people  and  the  profession,  to  express  oar 
views  briefly  upon  this  subject  They  WiD  be  considered  as  «K- 
rectory,  at  any  rate,  as  to  all  JkOure  proceedings  under  this  Ad. 
We  believe  that  an  order  ought  to  be  entered  on  the  tti&otes  ef 
the  new  Court,  reciting  the  fact  that  the  oenditions  of  the  Stfttttta 
had  been  performed,  to  wit :  the  record  beda  filed  ftnd  the  socu- 
Tity  given ;  that  a  certified  copy  of  this  order  should  ht  exhihiled 
to  the  old  Court,  and  an  order  passed  and  placed  upon  their  tatn- 
utes,  exempting  the  executor,  administrator  or  guardian  from  Im 
obligation  to  accbunt  farther  to  them.  Thas  done^  both  records 
are  complete^-^at  in  the  old  County  is  closed  up,  anddiat  in  dM 


CASSVILLE,  MARCH  TERM,  1849.  439 

Juftices  of  Inferior  Court  of  Morgan  Co.  v».  Selman,  Sparks  and  others. 

UBvr  opened.  And  we  are  of  the  opinioDy  that  it  operates  as  an 
entire  transfer  of  the  estate,  and  that  the  securities  on  the  first 
bpnd  are  responsible  only  for  past  waste,  and  not  for  any  future 
mismanagement.  The  whole  trust,  we  repeat,  is  removed.  All 
future  orders  for  the  sale  of  property  are  to  be  taken  in  the  new 
County.  Letters  of  dismission  are  to  be  granted  there«  How 
can  they  be  obtained  any  where  else  i  They  are  to  be  issued 
only  upon  a  fuU  and  fair  settlement  of  the  accounts  of  the  party 
applying  for  them.  How  can  the  old  Court  judge*  of  proceedings 
which  have  transpired  in  another  jurisdiction  1  Whereas,  the  new 
Court  have  the  record  from  the  beginning  before  them.  I  am 
aware  that  the  Statute  declares,  that  dismission  shall  be  gi*anted 
in  the  County  where  the  letters  issued ;  but  this  provision  does 
not  apply  where,  by  authority  of  law,  the  trust  has  been  removed 
elsewhere. 

It  is  argued  that  a  security  is  never  discharged  by  implication* 
In  the  manner  of  procedure  suggested  by  this  Court,  smch  would 
not  be  the  fact.  The  order  on  the  minutes  of  the  old  Court,  dis*' 
charging  the  principal,  would  operate  as  a  release  of  his  bondsmen.. 
We  will  not  undertake  to  say  that  it  cannot  be  done  in  any  other 
way.  The  Act  of  1837,  {Pamphlet,  p.  123, 124,  125,)  authoriz- 
ing the  transfer  of  property  in  this  State,  to  a  non-resident  guar^ 
dian,  is  very  similar  in  its  features  to  the  Act  of  1812.  Bond  and 
security  is  to  be  given  abroad,  and  upon  proper  proof  of  that  fact, 
the  Court  of  Ordinary  here  is  required  to  pass  an  order,  directing 
a  transjfer  of  the  funds.  This  done,  and  a  suitable  receipt  takenr 
who  doubts  that  the  security  for  the  resident  guardian  is  discharge* 
edi  And  yet  it  is  by  implication  of  law.  It  may  be  said,  that  in 
the  case  put,  the  assets  are  not  only  removed  out  of  the  State,  but 
that  they  are  placed  in  other  hands ;  and  this  is  certainly  true.. 
The  illustration  is  merely  used,  to  show  that  a  surety  noay  be  dis^ 
charged  without  a  formal  judgment  for  that  purpose ;  and  after 
all*  a  security  residing  in  Chatham,  would  be  able  to  exert  nomorer 
supervision  or  control  over  an  executor,  administrator  or  guardi- 
an who  had  removed  to  Dade,  or  vice  versa,  than  if  the  State  boun*' 
dary  was  passed.  The  Act  never  contemplated  a  continuing  lia- 
bility  on  the  part  of  the  old  sureties,  under  such  circumstances^ 
Were  we  constrained  thus  to  expound  it,  we  should  not  hesitate- 
to  pronounce  it  unconstitutionaL  For  the  objection  to  a  law,  on^ 
the  ground  of  its  impairing  the  obligation  of  a  contract,  does  not 
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depend  on  the  extent  of  the  change  which  the  law  may  make  in 
it.  Any  deviation  from  its  terms,  by  postponing  or  accelerating 
the  period  of  performance  which  it  prescribes,  or  imposing  con- 
ditions not  expressed  in  the  contract,  or  dispensing  with  the  per- 
formance of  those  which  are,  however  minute  or  apparently  im- 
material in  their  efifect  upon  the  contract  of  the  parties,  impairs 
its  obligation,  and  consequently  is  within  the  constitutional  prohi- 
bition. Smith's  'Commentaries,  3S2,  A  surety  binds  himself  for 
•the  faithful  penbrmance  of  the  duty  of  the  trustee,  in  a  particular 
County,  where  they  both  live.  To  make  him  amenable  for  the 
good  conduct  of  his  principal  to  another  jurisdiction,  in  another 
and  perhaps  remote  county,  would  be  to  change  the  terms  of  the 
contract— ^  impair  its  obligation.  Such  has  never  been  the  prac- 
tical interpretation  of  this  Act — such,  we  apprehend,  was  not  the 
intention  of  the  Legislature. 

But  another  example  may  be  adduced  to  negative  the  doctrine 
that  a  surety  is  never  discharged  by  implication.  A  party  dissat- 
isfied with  the  decision  in  the  Justices'  Court,  pays  the  costs,  and 
obtains  a  certiorari,  having  given  bond  and  security  for  the  even- 
tual condemnation  money.  On  the  hearing,  the  judgment  below 
is  affirmed  by  the  Superior  Court.  The  party  cast  sues  out  a  writ 
of  error,  and  supersedes  the  judgment  of  affirmance  by  again 
giving  bond  and  security,  as  required  by  law.  I  ask,  is  not  the 
surety  on  the  first  bond  relieved  ?  His  undertaking  was  for  the 
payment  of  the  condemnation  money  in  the  Superior  Court ;  and 
this  judgment  has  been  vacated  or  superseded  by  the  farther  ap- 
peal of  the  party,  as  allowed  by  law.  In  principle  we  see  no  X£^ 
ference  in  the  two  cases. 

We  agree  with  the  able  counsel  for  the  plaintiffs  in  error,  that 
the  mere  taking  of  a  new  bond  does  not,  necessarily,  release  the 
old  sureties,  and  especially  where  the  new  bond  is  taken  by  au- 
thority of  law,  for  the  purpose  of  strengthening  the  existing  secu- 
rity.  If  the  security  on  appeals,  good  at  first,  becomes  insolvent 
pending  the  appeal,  the  party  appealing  may  be  compelled  to  give 
additional  security ;  but  this  does  not  relieve  the  old.  If  A  and 
B  are  securities  for  C  on  his  administration  bond,  and  A,  becom- 
ing dissatisfied,  applies  to  the  Court  of  Ordinary  and  is  discharge 
ed,  C  continuing  in  his  office,  giving  counter  security— it  has  be^ 
ruled,  that  the  discharge  of  A  would  not,  in  such  case,  release  B» 
the  other  oripnal  security.    Whether  he  will  be  liable  for  the 
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whole  or  a  moiety  only  of  the  bond  to  which  he  ia  a  party,  is  a 
question  about  which  there  is  a  contrariety  of  opinion  and  of  de- 
cision. 

Each  transaction  of  this  character  must  turn,  in  a  good  degree, 
upon  the  fact  of  whether  or  not  the  second  or  subsequent  bond 
be  given  for  a  new  and  different  undertaking  altogether.  If  so, 
it  does  operate,  ipsojactot  as  a  discharge  of  the  prior  parties. 

It  only  remains  to  enquire  whether  or  not  this  case  comes 
within  the  rule  thus  laid  down  ?  Has  there  been  either  a  literal 
or  substantial  compliance  with  the  Act  of  1812  ?  That  Statute 
clearly  contemplates  a  continuation  of  the  old  representation  and 
not  the  creation  of  a  new  one.  If  there  was  room  to  doubt  on 
this  point,  the  amendatory  Act  of  1843  {Pamphlet^  58,)  would 
settle  the  matter.  It  provides,  that  nothing  in  the  second  section 
of  the  Act  of  1812,  shall  be  so  construed  as  to  compel  executors 
who  are  not  bound  by  the  existing  laws  of  this  State  to  do  so,  to 
give  security  upon  removing  their  proceedings  from  one  County 
to  another.  All  they  have  to  do  is,  to  file  an  exemplification  of 
the  record  of  their  former  actings  and  doings.  Others  have  to 
give  a  new  bond  in  substitution  of  the  old,  and  not  for  Jinishingf 
but  for  the  fuU  administration  of  the  estate,  **(u  the  late  directs.** 

[4.]  Is  the  present  bond,  which  is  the  foundation  of  this  suit,  ta- 
ken under  the  Act  of  18].2,  to  continue  the  already  existing  guar- 
dianship of  Mr.  Selman,  granted  to  him  in  the  County  of  Morgan, 
as  it  should  have  been,  or  to  institute  a  new,  distinct  and  indepen- 
dent guardianship  in  the  County  of  Coweta  ?  If  we  look  to  the 
defence  set  up  in  this  case,  we  shall  see  the  construction  which  the 
defendants  themselves  and  their  counsel  put  upon  the  obligation. 
They  refer  to  it  as  a  separate  and  original  undertaking.  If  we 
examine  the  instrument  itself,  the  same  facts  stand  out  in  unmis- 
takable features.  Not  only  is  there  no  allusion  to  the  former 
guardianship— that  would  have  been,  perhaps,  a  fatal  omission— 
but  it  purports  plainly  on  its  face,  to  be  given  under,  and  by  virtue 
of,  the  new  appointment  made  by  the  Court  in  Coweta,  and 
guarantees  only  the  proper  discharge  of  the  principal's  duty  as 
such  newly  appointed  guardian.  Can  it  be  pretended  that  this  is 
a  compliance  with  the  Act  of  1812?  Is  not  this  whole  proceed- 
ing void  ?  No  neto  guardianship  could  be  created  while  the  «for- 
mer  remained  unrevoked.     The  doctrine  of  the  Common  Law 
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in  force  in  this  State,  and  adopted  in  erery  part  of  the  Union,  is, 
that  when  the  Court  of  Ordinary  have  granted  letters  to  persons 
entitled  and  capable  of  discharging  the  trust,  they  have  emptied 
or  divested  themselves  of  jurisdiction  by  the  transfer,  and  can* 
not  resume  jurisdiction  over  the  same  matter  until  it  reverts  to 
them  by  the  occurrence  of  some  of  those  events  or  disabilities 
which,  either  for  the  time  or  perpetually,  vacate  the  office— as  the 
death  of  the  party,  the  repeal  of  his  authority,  &c.  Went,  39. 
4  Bu^%^  Bccl,  Law.  3  T,  R.  130.  Tt^er,  128.  Rwe  vs.  Hum- 
dy]  4  Cranchf  244.     Wise  vs.  Withers,  3  Cranch,  331. 

In  Griffith  vs.  Thugter,  (8  Cranch,  9,)  the  Supreme  Court  of 
tiie  United  States  (present  aU  Me  Judges)  held,  that  so  long  as  a 
qualified  executor  is  capable  of  exercising  tlie  audiorxty  Mrith 
which  he  is  clothed  or  has  been  invested,  that  authority  cannot  be' 
conferred,  by  the  Court  of  Ordinary,  on  any  other  person ;  and 
that  if,  during  such  capability  by  the  executor,  the  Ordinary  grant 
administration,  either  absolute  or  temporary,  to  another  persony 
that  grant  is^^  tdtaUy  vaid^ 

In  the  case  before  us,  the  validity  of  the  second  appointment  is 
not  seriously  insisted  on.  It  is  contencfed,  however,  that  it  is 
merely  all  act  of  supererogation,  and  that  although  in  itself  a  nul- 
lity, that,  nevertheless,  the  lx)nd  in  Coweta  is  good.  The  misfor- 
tune is,  that  the  bond  itself  is  wrong,  being  taken  under  die  new 
appointment,  and  consequently  must  fall  to  the  ground  with  it 
No  suit  can  be  maintained  on  it.  It  cannot,  therefore,  operate  as 
a  release  of  the  old  securities.  But  for  the  fact  that  the  record, 
or  a  portion  of  it,  has  been  filed  in  Coweta,  there  is  not  a  pard- 
ele  of  connexion  between  the  guardialiship  in  the  two  Counties. 

We  regret,  extremely,  to  be  driven  to  this  conclusion,  but  it  is 
irresistible.  If  it  were  a  case  of  doubt,  for  myself,  I  should  un- 
hesitatingly decide  for  the  defendants  in  error,  not  because  die 
plaindfis  are  strangers  to  me.  My  sympathy,  I  trust,  would  not 
in  any  case  control  my  judgment.  But  here  it  is  orphan  against 
orphan — the  children  of  Selman,  the  deceased  ancestor,  seeking* 
to  recover  their  patrimony  out  of  the  children  of  Sparks,  die  se- 
curity of  their  guardian.  But,  there  being  no  room  to  doubt,  the 
law  tnust  take  its  course,  whatever  ruin  it  may  entail  on  d&e  par- 
ties. While  we  have  discarded,  in  this  country,  the  servile  max- 
im, that  the  King  (Rex)  can  do  no  harm,  as  good  axizeoB  it  be- 
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eomes  ub,  perhaps,  to  maintain  that,  iex  (the  only  potentate  we 
.acknowledge)  nan  potest  peccure. 

The  judgment  below  must  be  reversed  and  a  new  trial  awarded. 


No.  59. — Thomas  Echols  and  Wife,  et  al.  plaintiffs  in  error,  va. 
Jambs  W.  Barrett,  admr.  &c.  defendant. 

[1.]  By  a  fiur  construction  of  the  Statutes  of  this  State,  ezecntors,  adminii- 
trators  and  guardians  are  required  to  take  the  oath  prciscribed,  befen  ike 
Ccurtqf  Ordinary. 

[2.]  Where  it  appears  from  the  record  of  the  Court  of  Ordinary,  that  an  ad« 
ministnitor  appointed  by  the  Court,  was  one  of  the  Justices  presiding  at  the 
time  of  making  the  appointment :  Hddy  that  the  appointment  was  void,  for 
the  reason,  no  one  can  be  a  judge  in  his  own  case. 

£3.]  In  an  action  of  trover,  brought  to  recover  the  possession  of  a  negro,  by 
the  administrator  with  the  will  annexed,  the  will  is  not  competent  evidence 
to  show  property  in  the  testator  to  the  slave,  atthetimeof  his  death,  by  hit 
'dedanUiotu  therein  contained,  that  he  loaned  the  negro  to  his  son,  through 
whom  the  defendants  claimed  title,  and  who  had  had  the  possession  of  the 
slave  for  twelve  months  anterior  to  the  death  of  the  testator. 

i[4.]  The  division  of  a  testator's  estate,  by  the  legatees  under  the  will,  by 
consent,  is  no  defence  to  an  action  at  law  brought  by  the  legally  appointed 
administrator,  with  the  will  annexed,  to  recover  the  possession  of  thete^ 
tator's  property,  for  the  purpose  of  making  a  due  and  legal  administntion 
thereof. 

£5.]  Where  a  fiither  loant  a  negro  to  his  son,  and  delivers  possession  thereof, 
and  the  son  sets  up  an  abtoltUe  claim  to  the  slave,  and  offers  to  sell  him  as 
iiis  own  property,  the  father  having  notice  of  such  absolute  claim  and  offer 
to  sell,  the  possession  of  the  son  becomes  adverse  firom  that  time,  and  the 
.Statute  of  Limitations  will  commence  running  firom  the  time  of  such  advene 
poaseMion  in  &Tor  of  die  son  against  the  fiither. 

Trover,  in  Clarke  Superior  Court.  Tried  before  Judge  Douob- 
%vnt  February  Term,  1849. 

This  was  an  action  of  trover  for  a  negro  boy,  Edmund,  brought 
^y  James  W.  Barrett,  as  administrator,  with  the  will  annexed,  of 
^enry  Hufff  deceased,  against  Elizabeth  Huff,  the  widow  of  John 
Huff,  whorpending  the  suit,  inlermarried  with  Thomas  £cho]a» 
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William  Akridge  and  Virgil  W.  Akridge.     The  defendants  plead- 
ed the  general  issue  and  the  Statute  of'  Limitations. 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  following 
certificate  of  the  Clerk  of  the  Court  of  Ordinary  of  Clarke  Coun- 
ty, to  show  that  he  was  the  legally  appointed  administrator : 

•'  Regular  Term,  May  3d,  1847. 

«•  Present,  their  Honors  Aaron  F.  Nunnally,  Elizur  L.  Newton, 
Thomas  Simonton,  John  W.  Cook  and  James  W.  Barrett : 

•*  Ordered,  That  James  W.  Barrett  be,  and  he  is  hereby,  ap- 
pointed administrator,  with  the  will  annexed,  on  the  estate  of 
Henry  Huff,  deceased,  and  that  the  Clerk  take  bond  and  security 
in  the  sum  of  one  thousand  dollars,  in  terms  of  the  law,  out  of 
term  time. 

'*  Recess,  May  29,  1847. 

"  Pursuant  to  an  order  passed  at  the  last  term  of  the  Court, 
James  W.  Barrett  was  qualified  as  the  administrator,  with  the  will 
annexed,  on  the  estate  of  Henry  Huff,  deceased,  on  his  guying 
bond  and  security  in  the  sum  of  one  thousand  dollars,  to  whom 
letters  of  administration,  with  the  will  annexed,  accordingly  issu- 
ed in  terms  of  the  law. 

"  ASA  M.  JACKSON,  C.  C.  O." 

To  this  evidence  defendants'  counsel  objected,  on  the  ground, 
that  the  evidence  showed  that  the  administrator  was  not  qualified 
before  the  Court,  as  required  bylaw,  and  farther,  because  the  ad- 
ministrator appointed,  was  a  Judge  presiding  at  the  time  of  his 
own  appointment.  The  Court  overruled  the  objection,  and  coun- 
sel excepted. 

The  plaintiff  offered  in  evidence,  the  will  of  Henry  Huff,  his 
testator,  by  the  second  clause  of  which,  the  boy,  Edmund,  was 
loaned  to  John  Huff  for  life,  and  at  his  death  without  heirs,  to  b& 
divided  among  his  surviving  brothers  and  sisters.  The  defend- 
ants' counsel  objected  to  the  evidence,  which  was  admitted  by 
the  Court,  and  counsel  for  defendants  excepted. 

Defendants'  counsel  proposed  to  prove,  that  at  the  death  of 
Henry  Huff,  afler  his  will  was  carried  to  probate,  all  the  legatees 
being  of  full  age,  had  divided  his  estate  according  to  the  will,  and 
acquiesced  in  such  division ;  that  there  were  no  debts  then  nor 
now,  and  that  this  administration  was  taken  out  to  recover  tiiis 
negro  for  the  remainder-men  mentioned  in  the  wilL  The  Court 
jblctM  the  tfestimonyi  and  defendants  excepted. 
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There  was  considerable  evidence  on  both  sides.  The  plaintiff 
contending  that  the  property  went  into  the  possession  of  John 
Huff  as  a  loan,  and  the  defendants  contending  it  was  a  gift,  and 
if  a  loan  originally,  that  there  had  been  four  years*  adverse  pos- 
session. To  sustain  this  last  plea,  the  defendants  offered  the  evi- 
dence of  one  Samuel  Braswell,  who  swore,  that  '*  he  had  often 
heard  John  Huff  offer  to  sell  the  boy.  Henry  Huff  asked  witness 
if  he  knew  of  John  Huff  offering  to  sell  the  boy.  Witness  told 
him  he  had  heard  him  offer  to  sell.  Henry  Huff  said  nothing  in 
reply.     This  was  not  long  before  his  death." 

The  testimony  being  closed,  the  defendants  moved  for  a  non- 
suif,  on  the  ground,  that  under  this  will  the  remainder-men,  and 
not  the  administrator,  should  sue  for  this  negro.  The  Court  over- 
ruled the  motion,  on  the  ground  that  no  executor  had  ever  quali- 
fied and  assented  to  the  legacy,  and  that  the  division  by  the  lega- 
tees, and  their  acquiescence  therein,  did  not  have  the  effect  of  an 
assent.     To  which  decision  defendant's  counsel  excepted. 

The  Court  charged  the  Jury,  among  other  things,  '*  That  if 
John  Huff  received  the  negro  as  a  loan,  his  possession  was  not 
adverse  to  Henry  Huff,  and  the  Statute  would  not  run  in  his  fa- 
vor until  the  character  of  his  possession  was  changed.  To  effect 
such  change,  the  defendant  had  offered  evidence,  that  John  Huff 
had  ofiered  to  sell  the  negro,  and  that  Henry  Huff  had  notice 
thereof.  The  mere  act  of  offering  to  sell  the  boy  was  not  suffi- 
cient of  itself  to  make  the  possession  adverse,  but  that  fact  must 
be  brought  to  the  knowledge  of  Henry  Huff.  An  offer  by  John 
Huff  to  sell  any  qualified  or  limited  interest  or  claim  he  might 
have  or  claim  iA  the  boy,  would  not  constitute  his  possession  ad- 
verse, since  he  might  have  such  right  and  the  same  be  consistent 
with  paramount  title  in  another.  The  witness,  Braswell,  has 
stated  a  general  offer  to  sell,  and  the  Jury  might  regret  that  he 
was  not  more  specific,  since  this  is  a  matter  of  fact,  of  which  the 
Jury  €Lre  the  exclusive  judges,  and  with  which  the  Court  has 
nothing  to  do ;  that  the  Jury  had  heard  all  the  evidence,  and 
were  the  judges  of  the  same ;  that  if  they  believed,  from  the  evi- 
dence, that  John  Huff  claimed  an  absolute  property  in  the  negro, 
and  offered  to  sell  the  same,  and  that  Henry  Huff  had  notice 
thereof,  that  the  Statute  commenced  running  in  John's  favor 
from  that  time»  as  his  possession  then  became  adverse,  and  if  four 
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years  had  elapsed  from  that  time  before  the  commencemeat  of 
this  suit,  they  should  find  for  defendants. 

To  which  charge  the  counsel  for  defendants  excepted — 

1st.  Because  that  part  of  the  charge  about  '*  offering  to  sell  the 
qualified  or  limited  interest  of  John  in  the  negro,"  was  about  a 
state  of  facts  of  which  there  was  no  evidence  before  the  Jury. 

2d.  Because  that  part  of  the  charge  referring  to  the  testimony 
of  Braswell,  was  calculated  to  mislead  the  Jury,  by  casting  doulrt 
upon  testimony  in  itself  perfectly  plain. 

And  upon  these  several  exceptions  error  has  been  assigned. 

T.  R.  R.  Cobb  and  N.  G.  Foster,  for  plaintiffs  in  error. 

« 

G.  6.  Hatgood  and  J.  Hillyer,  for  defendant 
By  the  Court. — ^Warneb,  J.  delivering  the  opinion. 

The  first  ground  of  error  assigned  to  the  decision  of  the  Cooit 
below  is,  the  admission  of  tbe  certificate  of  the  Clerk  of  the  Court 
of  Ordinary,  as  a  part  of  the  plaintiff's  title  to  the  negro  sued  ibr. 

[1.]  The  plaintiff  below  sued,  as  the  administrator,  with  the  will 
annexed,  of  Henry  Huff,  deceased,  and  to  make  out  his  title  to 
recover,  he  offered  in  evidence  the  certificate  mentioned  in  the  re- 
cord, to  establish  his  appointment  as  such  administrator.  Two 
•objections  were  made  to  its  admissibility.  First,  because  it  ap- 
peared, on  the  face  of  the  certificate,  that  the  administrator  was 
not  qualified  before  the  Court  of  Ordinary.  Second,  because  it 
appeared  on  the  face  of  the  certificate  of  the  Clerk  of  the  Court 
of  Ordinary,  that  the  administrator  was  one  of  the  Justices  of  the 
Oourt,  presiding  at  the  time  the  judgment  of  the  Court  was  ren- 
dered, appointing  himself  such  administrator. 

Both  objections,  in  our  judgment,  were  well  taken,  and  should 
have  been  sustained  by  the  Court  below.  By  the  fifth  section  of 
the  Act  of  1792,  every  executor,  or  administrator  with  die  win 
unnexed,  is  required  to  take  the  oath  prescribed  by  that  Act,  well 
and  truly  to  execute  the  same,  at  the  time  of  proving  the  vnUf  or 
on  granting  administration.  By  the  seventh  section  of  tho  same 
Act,  every  administrator  is  required,  when  letters  are  granted  to 
him,  to  take  the  oath  prescribed,  before  the  Register  of  Probates. 
Prince,  227.  The  Court  of  Ordinary  has  been  substituted  in  the 
place  of  the  Register  of  Probates.     By  the  first  section  of  the 
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Act  of  1810,  it  is  declared,  the  Inferior  Court,  when  sitting  for 
Ordinary  purposes,  shall  have  the  original  jurisdiction  of  all  tes' 
tate  and  intestate  estates,  appointing  administrators  and  guardi« 
ans,  to  qualify  executors,  administrators  and  guardians,  &c.  Princef 
239.  The  Act  of  1820,  requires  that  the  oath  of  a  guardian,  ap- 
pointed  by  the  Court  of  Ordinary,  shall  be  taken  before  t?ie  Courts 
Princef  244.  The  oath  of  an  executor,  administrator  or  guardi^ 
an,  should,  in  our  judgment,  according  to  a  fair  construction  of  the 
Statstes,  be  taken  before  the  Court  of  Ordinary  ;  and  as  a  matter 
of  practice,  we  think  it  would  be  more  regular,  to  have  the  oath 
prescribed  by  the  Statutes,  entered  on  the  minutes  of  the  Court  of 
Ordinary,  and  sworn  to  and  subscribed  by  the  executor,  adminis- 
trator or  gwdian.  Then  the  oath  would  constitute  a  part  of  ther 
record. 

The  argument  for  the  defendant  in  error  is,  that  the  Court 
is  bound  to  presume  the  administrator  was  duly  qualified,  when 
letters  of  administration  have  been  granted  to  him  by  the  Court 
of  Ordinary.  Such,  undoubtedly,  would  be  the  legal  presump- 
tion, had  the  plaintiff  below  offered  in  evidence  his  letters  of 
administration ;  but  he  did  not  offer  in  evidence  his  letters  of 
administration ;  he  offered  in  evidence  a  certified  copy  of  the 
record  from  the  Court  of  Ordinary,  from  which  it  affirma^ 
tirfily  appears,  that  the  administrator  was  not  qualified  before 
the  Court,  but  was  qualified  out  of  term  time,  or,  as  the 
Clerk  states,  in  the  "recess."  The  certified  copy  of  the  recorcl 
ofifered  in  evidence  affords  no  ground  for  presumption  that  the 
administrator  was  qualified  before  the  Court  during  term  time^ 
but,  on  the  contrary,  expressly  rebuts  it.  To  presume  he  was  so 
qualified,  would  be  to  presume  against  the  facts  apparent  on  the 
face  of  the  record.  Presumptions  cannot  be  received  in  opp-  i- 
tion  to  affirmative  facts.  The  Clerk  certifies,  that  in  the  "  re- 
cessr"  May  29th,  1847,  James  W.  Barrett  was  qualified  as  the  ad' 
ministrator  of  Henry  Huff,  deceased,  pursuant  to  an  order  of  the 
Court,  passed  at  the  last  term  of  the  Court.  Whether  he  was 
qualified  by  the  Clerk,  in  the  "  recess,"  or  by  some  judicial  offi- 
cer, the  record  does  not  infi^rm  us. 

[2,\  "With  regard  to  the  objection,  that  the  plaintiff  below  pre' 
sided  in  his  own  cause,  at  the  time  the  judgment  of  the  Court  was^ 
rendered,  appointing  him  administrator  on  the  estate  of  Henry 
Huffr  the  record  shows,  that  he  was  one  of  the  presiding  Justicei^ 
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of  the  Court  at  that  time.  We  are,  however,  ask^  to  presume, 
that  inasmuch  as  the  record  shows  there  were  four  other  Justices 
presiding,  that  he  retired,  and  did  not  preside  at  the  time  the  or- 
der appointing  him  administrator  was  passed  hy  the  Court.  As 
we  have  already  said,  to  allow  such  a  presumption  to  prevail, 
would  be  to  presume  against  the  &cts  apparent  on  the  fece  of  the 
record.  The  record  does  not  show  he  retired  from  the  judgment 
seat,  but,  on  the  contrary,  shows  that  he  was  tJiere  as  one  of  the 
presiding  Justices  when  the  order  appointing  him  administrator 
was  passed ;  and  when  a  fact  appears  by  the  record,  we  do  not 
feel  ourselves  at  liberty  to  presume  against  the  existence  of  such 
fact.  That  a  party  cannot  be  a  judge  in  his  own  cause  and  give 
a  judgment  in  his  own  favor,  was  not  controverted  on  the  argument. 
[3.]  The  second  ground  of  error  assigned  to  the  judgment  of 
the  Court  below  is,  the  admission  of  the  will  of  the  testator  in 
evidence  in  favor  of  the  plaintiff.  The  Court  admitted  the  will 
as  evidence  of  the  plaintilTs  title,  and  for  other  purpauSf  as  the  re- 
cord informs  us.  That  the  will  of  the  testator  is  admissible  in 
some  cases  in  favor  of  the  executor  or  administrator,  with  the  will 
annexed,  is  readily  conceded ;  but  under  the  state  of  facts  pre- 
sented by  this  recordi  we  are  of  the  opinion  it  ought  not  to  have 
been  admitted  to  show  title  in  the  plaintiff  as  against  the  defend- 
ants. The  gpreat  question  in  the  case,  as  appears  by  the  recoH, 
was,  whether  Henry  Huff,  the  testator,  had  gwei^  the  negro  in 
dispute  to  his  son,  John  Huff,  in  his  lifetime,  or  had  only  loaded 
him  to  his  son — ^the  defendants  claiming  title  under  John  Hu£ 
The  only  clause  in  the  will  which  relates  to  the  negro  in  dispute* 
reads  as  follows :  **  For  the  love  and  affection  I  have  for  my  son, 
John  Huff,  I  loan  to  him  a  negro  boy  named  Edmund,  so  long  as 
he  may  live,  and  after  his  death,  to  return  to  the  surviving  chil- 
dren, unless  he  should  have  an  heir  or  heirs  bom  to  him*-in  that 
event,  to  go  to  them."  The  negro  had  been  in  the  possession  of 
John  Huff,  as  one  of  the  witnesses  states,  about  one  year  before 
the  testator's  death.  The  testator  had  parted  with  the  pouestiom 
of  the  property  in  his  lifetime.  The  will  did  not  take  effect  aiH 
til  after  the  death  of  the  testator.  The  administrator,  with  the 
will  annexed,  claims  title  to  the  negro  as  the  legal  representatiTe 
of  his  testator,  and  to  entitle  him  to  recover  as  against  the  defend- 
ants, it  was  incumbent  on  him  to  have  shown  possession,  or  the 
right  of  possession,  in  his  testator  in  his  lifetime,  by  competent  eyt- 
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dence*  The  declaration  of  the  testator,  made  in  his  will,  that  he 
had  loaned  the  negro  to  his  son,  was  not  competent  eyidence,  in 
our  judgment,  to  establish  that  fact  in  favor  of  the  administrator 
ening  in  his  right.  A  party  cannot  give  in  evidence  his  awn 
dedaraiumf  in  support  of  his  own  title,  for  the  purpose  of  divest- 
ing the  title  of  another,  the  more  especially  when  such  declara- 
tions have  been  made  subsequent  to  the  declarant's  having  parted 
with  the  possession  and  title  to  the  property.  LaFarge  vs,  Knee» 
landy  7  Cowtn'i  Rep.  469.  Phai^  vs.  The  Asngnees  qf  Ingra^ 
him,  5  J9hn.  Rep.  412.  Sprague  ««.  E^dand,  12  WendeU's  JR. 
164.  Exr$.  ^  McKane  tv.  Bonner^  1  Bailey's  Rep.  115.  The 
principle  is  the  same  if  the  declarant  be  dead,  and  his  declarations 
foe  offered  for  the  benefit  of  his  estate.  Romig  «#.  Romigf  2 
RoLtMs  Rep.  241.  SctiU  et  al.  admrs.  ifflnM,  vs.  WaUaee's  Ex- 
eaUorSi  15  Serg.  i^Ratde,  231,  '3.  The  right  of  the  administra- 
tor, with  the  will  annexed,  to  recover  the  negro  as  a  part  of  his 
testator's  estate,  if  he  constituted  a  part  thereof,  would  be  estab- 
lished by  the  grant  of  his  letters  of  administration,  or  by  the  cer- 
tificate of  the  Clerk  of  the  Court  of  Ordinary,  showing  that  let- 
ters had  been  legally  granted  to  him.  Assuming,  aa  the  Court 
below  did,  that  the  certificate  of  the  Clerk  of  the  Court  of  Ordi- 
nary was  legal  evidence  of  the  appointment  of  the  plaintiff  as 
administratori  with  the  will  annexed,  on  the  estate  of  Henry  Huff, 
such  certificate  afforded  sn^ficMiKt  evidence  of  his  right  and  title  to 
the  possession  of  the  goods  and  chattels  of  his  testator ;  but 
whether  the  neg^o  in  controversy  constituted  a  part  of  his  testa- 
tor'e^goods  and  chattels,  at  the  time  of  his  death,  was  a  question 
of  fact  for  the  plaintiff  to  establish  by  competent  testimony.  The 
will  of  the  testator  was  not  necessary  to  show  his  tide  to  recover 
the  possession  of  the  neg^o ;  the  grant  of  administration  to  him 
by  the  Court  of  Ordinary  was  sufficient  for  that  purpose.  For 
what  object,  then,  was  the  will  introduced  by  the  plaintiff!  For 
die  soie  purpaset  so  far  as  we  can  discover,  to  show  the  testator's 
dedarationSf  after  he  had  parted  with  the  possession  of  the  negro 
to  his  son,  that  he  had  loaned  him  to  him ;  that  the  testator,  at  the 
time  of  his  death,  asserted  his  title  to  the  slave,  and  this  act  of  the 
testator,  it  tb  indsted,  is  competent  evidence  in  &vorof  the  testa- 
tor's leg^  representative  in  an  action  of  trover,  to  recover  the 
jdave  from  the  defendants,  who  insist  that  the  testator  made  an  ab- 
aotote  gift  of  the  slave  to  his  son,  in  his  lifetime;  the  plaintiff  bh 
vol.  Vf.        67 


4S0  SUPREME  COURT  OF  SEGR&UL 

Bchols  and  Wife  HaLw.  Barrett. 


sistbig  that  it  was  not  a  gift,  bat  a  loan  merely,  and  being  a  loanr 
only,  be,  as  tbe  repreaentatiTe  of  the  testator,  is  entitled  to  have 
possession  of  tbe  slare  as  a  part  <^  bis  testator's  estate.  For  the 
reasons  ahvaJy  stated,  we  sreof  the  opinion  that  it  was  not  corape^ 
tent  for  the  plaandlTto  have  giTen  in  etidenecr  tbe  wiQ  of  the 
testator,  for  die  purpose  of  showing  that  his  son  had  the  posses^ 
Aon  of  the  negro  nnder  a  Joan  from  hiifr  in  his  lifetime;  bat  that 
it  was  incambent  on  the  plaintiff,  after  showing  his  grant  of  ad^ 
ministration,  with  the'  will  annexeiF,  to  harre  also  shownr  by  other 
eompetent  evidence,  that  the  slave  in  dispute  was  the  property  of 
his  testator,  at  the  time  of  his  death,-  independent  of  any  'declara- 
tions made  in  his  mB  to  that  effects 

1 4.1  The  eridenoe  offeredfby  the  defendant,- going  to  sboW  that 
die  legatees  were  of  fidl  age,  that  there  were  ne  cfebts,  and  that 
die  estate  had  been  divided  by  cament  of  the  legatees,  6cc,  vras,  in 
eur  judgment,  properly  rejected  by  the  Court.  It  is  the  poHsy 
of  the  law,  that  diere  should  be  a  due  and  legal  administration  on 
an  testate's  and  intestate's  estates  f  and  when  letters  ef  adminiscra' 
tion  are  granted  by  die  Court  of  C^dinary,  the  adhiinistrator  is 
elothed  with  fall  pewer  and  authority  to  reduce  to*  his  possesflion 
die  estate  of  die  decedent,  and  administer  the  same  according  to* 
law,  without  regard^  to  die  private  arrangements  or  agreement  of 
legatees  or  distributees.  We  do  not  say,  that  after  a  great  length 
of  time  having  elapsed  from  the  deadi  of  the  testator  or  intestate,^ 
a  Court  of  Equity  would' not  interfere  apon  a  proper  case  being 
made ;  but  it  would  require  that  a  very  irtiroH^eaM  should  be  made^ 
in  our  judgment,  to  authorize  a  Court  of  Equity  to  interfere*widi 
die  due  course  of  adknimstradonof  a  testator's  or  intestate's  estate: 

The  motion  for  a  nonsuit  was  also  prop^ly  overruled  by  the 
Court.  If  the  negro  was  the  property  of  the  plaintiirs  testator 
at  the  time  of  his  death,  he,  as  his  administrator,  was  entided  to 
feduce  him  to  possession,  and  make  distrilKition  thereof,  as  direct' 
ed  by  the  will,  if  not  needed  for  the  payment  of  debt&.  The  pri-- 
t^ate  arrangements  or  consent  of  the  legatees,  as  to  the  division  of 
the  testator's  estate;  could  not  have  die  effect  to  defeat  the  rights 
ef  tbe  admnnistrator  under  the  law. 

[5.]  The  next  ground  of  error  is  to  die  charge  of  the  Court  to 
die  Jury.  If  that  portion  of  the  charge  of  the  Court  excepted  to^ 
stood  alone  and  disconnected  with  other  parts  of  the  diarge,  it 
would^in  our  judgment^  be  erroDeotts ;  but  when  we  taketha? 
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■wbole  of  the  charge  together,  we  ore  not  prepared  to  say  there  is 
error  in  it,  mlthoagh  we  think  that  port  of  the  charge  which 
relates  to  the  offer  of  John  Huff  to  sell  any  qualified  or  limited 
interest  or  claim  lie  might  have  to  the  negro,  is  objectionable, 
for  the  mason  that  the  record  does  not  disclose  that  there  was  any 
evidence  going  to  show  any  offer  to  sell  a  qualified  or  Umited  in- 
terest in  the  slave.  In  Patckal,  admr.  vs.  DaviSf  (3  Kelly,  260,) 
we  held,  that  it  was  erroneous  for  the  Court  to  charge  the  Jury 
on  an  aitumptiom  of  facts  that  did  not  exist.  The  witness  prov- 
ed ^geueral  offer  to  sell  the  negro,  and  the  Court  stated  to  the 
Jury,  that  they  might  regret  he  was  not  more  specific.  The  call- 
ing the  attention  of  the  Juxy  to  the  offer  to  sell  a  qualifi^  or  lim- 
ited interest  ia  the  negro,  when  there  was  no  evidence  of  an  offer 
to  seH  such  qualified  or  limited  interest  by  John  Huff,  coupled 
with  the  expi-ession  <^  regret  that  the  witness  was  not  more  spe- 
cific on  that  point,  was  calculated  to  mislead  the  Jury,  and  to  in- 
duce them  to  believe  that  there  was  some  evidence  of  an  offer  to 
«ell  a  qualified  or  limited  interest  in  the  slave  by  John  Huff,  and 
that  it  wsA  a  matter  of  doubts  from  the  evidence,  whether  he  had 
o&ied  to  make  a  general  sale  of  the  negro,  or  to  sell  some  spe- 
cial or  qualified  interest  in  him,  when  the  offer  to  sell,  as  stated  by 
the  witness,  was  general  and  without  qualification.  While  we  are 
of  the  opinion  that  the  particular  portion  of  the  charge  excepted 
to  as  erroneous,  had  better  been  omitted  by  the  Court,  yet  the 
latter  portion  of  the  charge  states  the  law  correctly,  and  fairly 
submits  the  question  to  the  Jury.  The  Court  charged  the  Jury, 
that  they  had  heard  all  the  evidence,  and  were  the  judges  of  the 
same;  that  if  they  believed,  from  the  evidence,  that  John  Huff 
claimed  an  absolute  property  in  the  negro,  and  offered  to  sell  him, 
«nd  that  Henry  Huff,  the  plaintiff's  testator,  had  notice  thereof, 
that  the  Statute  commenced  ruuning  in  John's  favor  from  that 
time,  as  his  possession  then  became  adverse ;  and  if  four  years 
had  elapsed  from  that  time  before  the  commencement  of  this  suit« 
they  should  find  for  the  defendants.  We  reverse  the  judgment 
of  the  Court  below,  on  the  grounds  of  error  in  admitting  the  cer- 
tificate oi  the  Clerk  of  the  Comrt  of  Ordinary,  and  the  admitting 
in  evidence  the  will  of  the  testator,  and  affirm  the  judgmeoat  of  the 
Court  on  all  the  other  groionds  of  error  assigned  upon  the  record. 
Jndgment  reversed. 
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No.  60.— -G.  B.  Hatoood*  admr.  &c.  plaimtiff  in  error,  vr.  Oldsb 

Neal,  defoodanL 


[1.]  The  writ  of  enor  will  be  diimiued  if  no  notioe  of  &e  ngnimg  of  die 
bill  of  exceptioiiB  is  filed  in  office  and  serred  apon  the  oppoaite  party,  «i 
required  by  the  Act  organizing  this  Court. 

Issue  was  joined  in  this  cause  with  a  protestation^  on  the  ground 
that  there  was  no  notice  of  the  signing  of  the  bill  of  ezceptionB. 
served  upon  the  defendant,  or  filed  in  office,  as  required  by  the 
Act. 

N.  Q.  FoBTBK  and  T.  It  R.  Cobb,  fbr  the  motion. 

J.  HiLXTEE  and  Gr.  B.  Hatgood,  contra. 

By  the  Court. 

The  writ  mast  be  dismissed. '  The  same  question  has  haeo 
made  before  us  on  several  occasions,  and  the  reasons  far  onr  de> 
cision  have  he&a  given  and  repeated  more  than  once.  The  Act 
organizing  this  Court  is  imperative,  and  we  have  no  authority  tc^ 
change  it. 

Let  the  writ  be 


No.  61. — CoLKM AN  Prrrs,  plaintiff  in  error,  vm.  Eleanor  Hen- 
driz, defendant. 

[1.]  The  pouenion  of  land  by  a  tenant  in  dower,  or  as  the  eo-diitribatee 
of  an  estate,  ia  such  an  interest  as  may  be  seised  and  sold  mder  an  esea^ 
tion. 

[2.]  A  growing  crop  of  com,  after  it  is  laid  by,  and  before  auKtnrity^pasMs  te 
the  purchaser  of  the  land. 

Trover,  in  Cass  Superior  Court.    Tried  before  Judge  Weiobt, 
February  Term,  1849. 
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This  was  an  action  of  trover,  brought  by  Eleanor  Hendrix 
against  Coleman  Pitts,  for  one  hundred  barrels  of  com.    It  ap* 

peared  from  the  record  of  the  proceedings,  that Hendrix, 

the  husband  of  Eleanor  Hendrix,  died  in  possession  of  a  certain 
tract  of  land— after  his  death,  Eleanor  Hendrix  remained  in  pos- 
session. An  execution  against  Eleanor  Hendrix  was  levied  by 
the  Sheriff  upon  "all  the  interest  she  had  in  the  land,'*  which  was 
sold,  and  purchased  by  Coleman  Pitts.  At  the  time  of  the  sale 
there  was  a  growing  crop  upon  the  land.  So  soon  as  the  com 
matured,  Coleman  Pitts  gathered  and  carried  it  away ;  where- 
upon, Eleanor  Hendrix  commenced  this  suit. 

The  defendant's  counsel  insisted  before  the  Court  below,  that 
the  Sheriff,  having  seized  and  sold  "all  the  interest  which  the 
plaintiff  had  in  and  to  the  land,"  and  she  being  in  possession  of 
the  same,  could  not  deny  having  title  to  the  land,  and  that  the  sale 
of  the  land  under  the  execution  as  levied,  conveyed  to  the  defen- 
dant the  interest  and  the  estate  which  the  plaintiff  had  in  and  to 
the  land,  and  also  the  growing  crop  of  com  on  the  land,  and  that 
he  had  a  right  to  gather  it  after  it  matured. 

AH  which  positions  were  overruled  by  the  Court  as  being  in- 
applicable to  this  case ;  and  the  Court  charged  the  Jury,  that  the 
plaintiff  was  entitled  to  recover,  because  the  levy  of  the  Sheriff 
was  void  for  uncertainty,  and,  therefore,  conveyed  no  title  to  the 
defendant  for  any  thing;  that  a  levy  on  land,  to  be  valid,  must  dis- 
tinctly point  out  the  interest  which  the  defendant  has  in  the  land— 
one-fourth,  one-half^  &c.  just  as  the  case  might  be— and  this  not 
having  been  done  in  this  case,  the  sale  was  void,  and  the  Jury 
ought  to  find  for  the  plaintiff  the  highest  value  which  the  com 
was  proven  to  be  worth. 

Which  decision  and  charge  of  the  Court  were  excepted  to  by 
Uie  counsel  for  the  defendant,  and  upon  these  exceptions  error 
was  joined. 

W.  Axm,  for  plaintiff  in  error. 

James  Milner,  for  defendant. 


By  the  CW^.^-LuMPRiN,  J.  delivering  the  opinion. 
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We  bave  scrutinized  closely  the  facts  of  this  case,  to  find,  if 
^e  could,  some  legal  reason  to  sustain  the  decision  of  tbe  Court 
below.  The  contest  between  these  parties  is  an  unequal  one,  and 
it  is  apparent  from  the  record  beibre  us,  that  the  defendant,  Pitts, 
bas  got  greatly  the  advantage  of  his  female  adyersary.  He  has 
bought  her  entire  interest  for  fifty  dollars,  when  the  Jury  have 
found  that  the  crop  alone,  which  was  growing  on  the  land  at  the 
time  of  the  sale,  to  be  worth  one  hundred  and  fifly>six  doDars. 
Our  investigation  has  been  unavailing,  however,  except  ta  satisfy 
lis  that,  in  law,  the  defendant  is  protected  in  his  purchase. 

[1.]  Was  the  interest  of  Mrs.  Hendrix,  the  defendant  in  exe- 
cution, such  as  could  be  seized  and  sold  ?  Every  legal  interest 
in  real  and  personal  property  can  be.  The  interest  of  a  co-di»- 
tribntee  in  land  which  has  not  been  divided,  can  be  levied  on  and 
sold.  A  mere  possession  can  be  sold — ^it  is  the  evidence  of  title-^ 
and  the  debtor  and  defendant  wiU  not  be  permitted  to  deny  the 
title,  or  to  set  it  up  in  any  one  else.  Here,  the  defendant  in  exe- 
cution was  not  only  in  possession  of  the  land  and  cultivated  it,  hat 
the  evidence  shows  that  she  was  the  widow  of  the  former  occu- 
pant,  who  died  on  the  premises,  and  diat  she  has  re^ed  there 
ever  since.  She  has,  therefore,  an  interest  in  the  land  greater 
than  the  mere  naked  possession— either  a  right  of  dower  or  a 
child's  part.  If  an  interest  in  remainder  or  reversion,  or  even  a 
contingent  interest  can  be  sold,  it  is  clear  that  this  was  such  an 
interest  as  was  subject  to  levy  and  sale. 

In  the  case  of  Jackson  vs.  Chahamt  (3  Coined  Rep,  188,)  t^ 
plaintiff's  title  was  deduced  under  a  judgment,  execution  and 
Sheriff's  deed  thereon  to  the  lessor,  tlie  defendant  in  the  ^ect^ 
ment  being  the  person  against  whom  the  judgment  was  rendered 
and  execution  issued ;  and  it  was  shown,  that  before  the  entry  of 
the  judgment,  the  defendant  had  been,  and  then  was,  in  possessioo. , 
The  defendant  offered  to  prove  that  one  Day  was  the  real  owner 
of  the  premises,  and  that  the  defendant  had  no  interest  in  them. 
This  evidence  was  rejected,  and  the  plaintiff  recovered.  Am  ap- 
plication was  made  to  set  aside  the  verdict,  and  one  ground  taken 
was,  that  Graham  was  a  mere  tenant  at  toiUf  and  had  no  transfer- 
rable  interest,  either  by  his  own  act  or  by  operation  of  law.  The 
Court  denied  the  motion,  and  gave  judgment  for  the  plaintiff,  say- 
ing that  the  defendant  under  an  execution  became  quasi  tenant  to 
the  purchaser ;  that  the  purchaser  was  entitled  to  all  the  right  the 
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defendant  bad  in  the  premises,  and  to  possession  as  part  of  his  rights 
and  that  this  wonld  be  of  no  prejudice  to  the  real  owner.  The 
defendant  had  a  chattel  interest  in  the  land  liable  to  be  sold.  A 
Comt.of  Law  wiU  not  inquire  what  interest,  what  title,  the  defen* 
dant  had  under  such  drcnmstances.  He  is  precluded  from  mak* 
ing  the  olgection  that  he  has  no  title. 

In  a  Tery  recent  case,  Thoauu  vs.  Simpion,  (3  Barr's  Rep,  60,) 
this  identical  question  is  made  and  decided.  There,  as  here^  the 
widow  was  in  the  actual  possession  at  the  time  of  the  deadi  of  her 
husband,  retained  the  possession  during  the  minority  of  her  chil* 
dren,  receiving  and  expending  the  rents,  issues  and  profits  of  the 
premises.  The  Supreme  Court  of  Pennsylvania  held  and  declare 
ed,  that  it  had  been  so  repeatedly  ruled  in  that  State,  that  her  in^ 
terest  was  subject  to  execution  and  sale.  And  R4fgeri,  Justice,  in 
delivering  the  opinion  of  the  Court,  said,  "  Granting  that  iniza-' 
beth  Simpson,  the  widow,  may  have  been  treated  as  a  disseisor^ 
or  retaining  the  possession  o£  the  premises  without  authority,  yetr 
as  her  possession  has  been  recognised  by  those  who  alone  have  a 
right  to  complain,  it  is  difficult  to  camprefiend  the  position  that  she- 
acquires  no  right  or  interest  at  law  in  the  real  estate." 

[2.]  Did  the  growing  crop  of  com  pass  with  the  land  ?  We* 
diink  it  did.  Mrs^  Hendrix's  interest  was  sold,  and  this  constitu^ 
ted  an  item  of  that  interest.  It  necessarily  passed,  therefore,  by 
the  very  terms  of  the  sale.  By  law,  the  growing  crop  could  only 
be  separately  sold,  after  maturity.  If  it  did  not  pass  under  an<I 
by  virtue  of  the  sale  of  the  land,  it  could  not  be  reached  at  alL 
Before  maturity,  the  crop  only  constitutes  an  element  of  valuer 
and  is  not  itself  a  distinct  chatteL 

A  distinction  is  attempted  to  be  drawn  between  a  maturing  and* 
ft  matured  crop---between  a  crop  laid  by  and  one  ripe  and  ready  * 
to  be  gathered.  We  do  not  believe  that  this  distinction  can  be* 
supported.  If  I  buy  a  tract  of  land,  the  owner  of  the  crop  is 
entitled  to  enter  and  gather  it ;  or  if  the  crop  be  separately  soldr 
the  purchaser  has  this  privilege ;  but  neither  has  the  right  to  have 
his  immature  crop  nourished  on  another's  soil.  It  is  inconsistent 
with  the  idea  of  exclusive  and  paramount  title.  If  it  were  oth^ 
erwise,  small  grain,  such  as  wheat,  rye,  oats  and  barley,  and  even 
turnips  and  all  other  crops  which  do  not  require  farther  cultiva^ 
tion,  might  be  claimed  as  not  having  been  transferred  vrith  the 
land.    It  is  desirable,  perhaps,  to  have  these  specified  in  the  ad- 
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Terdaiement,  with  the  view  to  attract  bidders^  The  omiMioni  to 
do  8o  by  the  Sheriff,  cannot  affect  the  title  of  the  purchaser^ 

The  otkhf,  other  point  made  in  the  bill  of  exceptions,  ia  the  com" 
plaint  against  the  charge  of  the  Court  to  the  Jury#  that  they  ought 
to  find  the  highest  price  of  the  com  which  was  proTcm^  We 
have  overruled  that  proposition  in  the  case  of  FoMter  v$.  Brooktt 
admr.&c.  recently  decided  at  Macon.  The  Jury  tnay  do  it^-4hey 
are  mAMiged  to  do  it.    It  is  a  matter  of  cZucre^toM  and  not  ofdmt^4 

The  judgment  of  the  Circuit  Court  mustf  therefore,  be  revers* 
ed  and  a  new  trial  granted. 


No.  62.'— William  8MrrH  and  Alf axd  Shobter,  plainti£b  in  er- 
rory  vi.  Danml  R«  Mitchell,  defendant. 


[1.]  The  aui^ment  of  errors  cannot  enlarge  the  bill  of  ezo^tioni,  but  mait 
be  supported  by  it 

[2.]  The  notice  of  the  signing  of  the  bill  of  exceptions  must  be  signed  by  tiw 
party  or  hiscounseL 

Motion  to  dismiss  the  writ  of  error. 

The  defendant  in  error  in  thb  cause  joined  issue*  with  protes* 
tation,  to  the  first  assignment  of  error,  becausei  in  the  asrignmeiit 
of  errors,  it  is  alleged  that  the  counsel  for  Smith  requested  diat 
the  Jury  should  be  polled  he/ore  the  perdict  wa$  reeardedf  when 
there  is  nothing  in  the  bill  of  exceptions,  or  the  record,  to  show 
that  any  such  request  or  motion  was  made  before  the  verdict  was 
recorded. 

The  defendant  in  error  farther  moved  to  disfbiss  the  writ  of  er« 
ror,  on  the  g^ounds-^ 

1st.  That  no  notice  of  the  signing  of  the  bill  of  exceptions  by 
the  presiding  Judge,  was  served  on  the  defendant  in  etnn*,  as  re* 
quired  by  law. 

2d.  Because  the  notice  of  the  sigmng  of  the  biD  of  exceptions 
by  the  presiding  Judge,  was  not  filed  in  the  Clerk's  office  of  the 
Court  in  which  said  cause  was  tried,  according  to  law. 
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3cL  Because  the  writ  of  error  served  on  the  defendant  in  error, 
is  in  a  different  cause  from  the  one  to  which  the  defendant  is  cited 
to  appear  and  defend. 

4th.  Because  the  case  stated  in  the  rpcord  is  different  from  that 
in  which  the  writ  of  error  is  sued  out. 

The  notice  served  and  filed  in  this  case  was  not  signed  by  the 
plaintiffs  in  error  or  their  counsel. 

The  bill  of  exceptions  stated  the  cause  as  being  between  Dan- 
iel R.  Mitchell,  and  William  Smith,  Hugh  M.  Cunningham  and 
Alfred  Shorter.  It  farther  appeared  fVom  the  bill  of  exceptions, 
that  Hugh  M.  Cunningham  had  died  pending  the  suit,  and  that 
his  representatives  had  never  been  made  a  party.  The  writ  of 
error  and  citation  stated  the  names  of  Smith  and  Shorter  alone 
as  plaintiffs  in  error,  but  in  describing  the  case  below,  the  writ  of 
error  btated  the  name  of  Cunningham  also. 

Akin  &  McDonald,  for  the  motion. 

W.  H.  Underwood  &  Trippe,  contra. 

Per  Ouriamr-^N tSBET,  J.  delivering  the  opinion. 

[1.]  The  assignment  cannot  enlarge  the  bill  of  exceptions,  an  d 
as  in  this  case,  it  states  a  material  fact,  to  wit :  that  the  request  to 
poll  the  Jury  was  made  before  the  verdict  was  recorded,  which 
does  not  appear  in  the  bill,  that  statement  must  be  stricken  out 
of  it. 

In  the  descriptive  part  of  the  bill,  and  also  of  the  writ  of  error, 
Cunninghain  is  stated  to  have  been  a  party  to  the  cause  below. 
The  record  shows  that  he  had  been  a  party,  but  had  been  dis- 
missed by  order  of  the  Court.  He  was  not  a  party  when  the 
cause  was  tried  below.  In  the  writ  of  error,  and  in  the  citation, 
he  is  not  made  a  party — ^the  only  parties  are  Mitchell,  Smith  and 
Shorter.  In  this  the  pleadings  all  agree ;  the  variance  is  immate- 
rial, and  the  pleadings  might  be  amended  so  as  to  conform  literal- 
ly, if  necessary. 

[2.]  The  notice  of  the  signing  and  certifying  of  the  bill,  is  not 

signed  by  any  one.     There  is  an  acknowledgment  of  service  on 

it  by  the  defendant  in  error — ^it  states  the  case  truly  and  comes  up 

with  the  record.    That  this  is  nodce  in  fact,  may  be  conceded, 
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but  it  is  not  legal  notice.  To  be  so,  it  must  be  signed  by  the 
plaintiff  in  error  or  his  counsel.  As  this  objection  is  now  made 
for  the  first  time,  we  will  not  dismiss  this  cause,  but  in  future  a  no- 
tice, to  be  valid,  must  be  signed. 


No.  62. — William  Smith  and  Alpked  Shorter,  security  on  ap- 
peal, plaintiffs  in  error,  vs.  Daniel  R.  Mitchell,  defendant. 

[1.]  It  ia  not  the  right  of.  the  parties  to  poll  the  Jury  in  civil  causes,  but  it  is 
discretionary  with  tlie  Court  to  allow  them  to  be  polled  or  not. 

[2.]  The  dispersion  of  the  Jury,  after  the  verdict  is  handed  in  to  the  Clerk, 
and  before  it  is  received  by  the  Court :  Hddj  to  be  a  good  reason  for  a  re- 
fusal to  permit  the  Jury  to  be  polled. 

[3.]  If  the  proper  parties  are  not  before  the  Court,  and  the  Court  cannot 
make  a  complete  decree  without  affecting  their  interests,  the  objection  may 
be  taken  at  the  trial  and  the  bill  will  be  dismissed. 

[4.  ]  The  mere  non-joinder  of  a  party,  who  might  be  aproper  party,  but  whose 
absence  works  no  prejudice  to  the  rights  of  those  who  are  before  the  Court, 
is  not  a  fatal  objection  to  the  Court's  proceeding  to  a  decree,  and  the  bill 
will  not  be  dismissed  on  tliat  account  at  the  liearing. 

[5.]  If  one  in  treaty  with  another  for  the  sale  of  property,  misrepresents  a 
material  fact,  stating  it  to  be  true,  when  at  the  same  time  he  knows  it  to  be 
false,  and  the  other  party  trusts  to  the  statement  and  acts  upon  it,  it  is  a  posi- 
tive fraud,  for  which  Equity  will  rescind  the  contract 

[6.]  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by  words,  and  by  any 
artifices  designed  to  mislead,  as  well  as  by  representations. 

[7.]  Whether  a  party  thus  misrepresenting  a  fact,  knows  it  to  be  false  or  not; 
is  wholly  immaterial ;  for  the  affirmation  of  what  one  does  not  know  to  be 
true,  or  believe  to  be  tnie,  is  equally,  in  morals  and  in  law,  as  nnjustifiableas 
the  affirmation  of  what  is  known  to  be  positively  false.  It  is  a  fraud  on  ac- 
count of  which  Equity  will  rescind  the  contract  and  reinstate  the  parties  in 
their  original  rights. 

[8.]  If  a  party  thus  affirming  a  fact  believes  it  to  be  true,  when  it  is  false,  it  ia 
a  fraud  in  Lawy  and  Equity  will  rescind  the  contract  and  restore  the  parties 
to  their  original  rights. 

[9.]  And  if  a  party  innocently,  by  mistake,  misrepresents  a  fact,  which  is 
material,  and  to  which  the  other  party  trusts,  it  is  cause  for  rescinding  the 
contract,  becaiuc  it  operates  as  a  surprise  and  an  imposition  upon  him. 

In  Equity,  in  Floyd  Superior   Court.     Tried  before  Judge* 
Wright,  October  Temr,  1848. 
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Daniel  R.  Mitchell  filed  his  bill  of  complaint  in  Floyd  Superior 
Court,  charging  that  on  the  12th  of  May,  1S41,  being  owner  of  a 
valuable  tract  of  land  lying  near  the  city  of  Rome,  in  the  fork  of 
the  Oostanaula  and  Etowah  Rivers,  it  was  agreed  and  contract- 
ed between  him  and  one  William  Smith,  that  Smith  would  pur- 
chase the  said  land  at  the  sum  of  $8,000 ;  whereupon,  Smith  gave 
complainant  his  notes,  one  fpr  §2,000,  due  December  2'jih,  1812, 
and  the  other  for  S6,000,  due  2oth  December,  1813,  and  Mitcliell 
gave  his  bond  for  titles.  It  was  further  agreed,  at  the  game  time, 
that  if  Smith  should  be  unable  to  i)ay  the  notes,  then  Smith  was 
to  pay  a  reasonable  rent  per  annum  for  tho  premises,  and  also 
S1,000  for  the  premises  whereon  the  abutment  of  a  contemplated 
bridge  should  be  built,  with  the  right  of  way  through  the  land. 
Early  in  the  year  1842,  Smith  stated  to  Mitchell,  that  he  had  made 
an  arrangement  with  a  Bank  in  Columbus,  to  take  in  payment  of 
certain  claims  on  the  Western  Bank  of  Rome,  such  notes  as 
Mitchell,  John  H.  Lumpkin  and  Thomas  C.  Hackctt  would  say 
were  good,  and  requested  Mitchell  to  make  a  statement  concern- 
ing a  note  on  William  II.  Moore,  of  Alabama.  Mitchell  declin- 
ed, stating  that  when  he  knew  Moore,  ho  was  good,  Uut  that  times 
were  uncertain,  and  that  he  had  heard  nothing  of  him  for  some 
years  back.  The  bill  charges,  that  Smith  and  one  Hugh  M.  Cun- 
ningham, of  the  State  of  Alabama,  combining  to  defraud  complain- 
ant, Smith  procured  from  Cunningham,  a  letter  directed  to 
Smith,  in  which  he  stated  in  substance,  that  he  boarded  with  Moore, 
and  knew  his  situation  as  well  as  Moore  did  himself;  that  he  did 
not  owe  more  than  820  or  $30,000,  and  owned  two  hundred  ne- 
groes and  three  or  four  of  the  best  plantations  in  Talladega,  and 
if  his  property  was  sold,  it  would  bring  at  least  §100,000  ;  that  ho 
considered  him  as  good  as  any  man  in  Alabama,  and,  moreover, 
that  he  had  a  claim  against  the  United  States  of  §40,000.  Upon 
the  presentation  of  this  letter,  complainant,  (Mitchell,)  having 
the  utmost  confidence  in  Cunningham,  made  a  written  statement, 
as  desired  by  Smith,  of  the  solvency  of  Moore.  Shortly  after- 
wards. Smith  applied  to  Mitchell  to  know  if  ho  would  take 
Moore's  note  for  the  notes  (§8,000)  he  held  on  Smith,  which 
Mitchell  agreed  to  do  if  Cunningham  would  indorse  the  note. 
Smith  assured  complainant  that  Cunningham  would  do  so,  and 
then  inquired,  if  Cunningham  should  be  absent,  or  any  thing  hap- 
pened, so  that  he  might  not  procure  his  indorsement,  would  any 
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Other  good  name  do;  to  which  complainant  replied,  he  would  take 
any  body  that  was  good.  Smith  said  there  was  Tom  Jones  and 
Grief  Harwell,  that  he  knew  were  good,  and  he  could  get  them. 
About  11th  April,  1842,  Smith  tendered  Mitchell  with  a  note  pur- 
porting to  be  signed  by  Moore,  and  Jones  and  Harwell  as  sure- 
ties, for  $7,500,  in  satis&ction,  together  with  $500  which  Mitchell 
had  promised  as  a  bonus  to  Smith,  whenever  he  launched  a  steam- 
boat at  Rome,  of  the  notes  of  Smith  for  $8,000.  Smith,  the  bill 
charges,  again  represented  that  Jones  and  Harwell  were  good^ 
and  that  Moore  was  also  good,  and  gave  as  a  reason  why  Cunning- 
ham had  not  indorsed  the  note,  that  he  was  gone  to  Mobile,  and 
again  exhibited  the  letter  of  Cunningham  before  set  out.  The 
bill  charges,  that  from  these  fraudulent  and  false  representations 
of  Smith  and  Cunningham,  complainant  was  induced  to  give  up 
his  notes  for  $8,000  and  receive  the  note  for  $7,500,  and  at  the 
same  time  made  a  deed  to  the  land  to  Smith. 

The  bill  farther  charges,  that  Moore  was  wholly  insolvent,  and 
was  generally  known  to  be  so  for  several  months  before  the  let- 
ter of  Cunningham  was  written  ;  that  Jones  and  Harwell  were, 
at  that  time,  and  for  a  long  time  previously,  utterly  and  hopelessly 
insolvent ;  that  Moore  was  not  in  Alabama,  but  was  in  Washing- 
ton City,  Arkansas  or  Texas,  at  the  time  said  note,  purporting  to 
be  made  by  him,  bears  date ;  and  that  the  same,  whenever  or 
wherever  made,  was  prepared  for  the  express  purpose  of  perpe- 
trating a  fraud  on  the  complainant  or  some  one  else ;  that  Cun- 
ningham was  not  gone  to  Mobile,  as  falsely  stated  by  Smith,  and 
that  the  insolvency  of  Moore,  Jones  and  Harwell  was  well  known 
to  Smith,  and  unknown  to  the  complainant.  ThebiU  farther  char- 
ged, that  Smith  had  boasted  he  could  "  cheat  Mitchell  out  of  his 
eyes,  and  he  wide  awake."  , 

The  bill  prayed  that  the  deed  to  the  land  might  be  delivered  up 
to  be  cancelled,  and  that  Smith  and  Cunningham  may  be  decreed 
to  comply  with  the  ori^nal  contract  of  sale,  and  then  receive  ti- 
tles, or  that  the  said  William  Smith  may  be  decreed  to  do  so  and 
to  receive  back  the  note  of  Moore,  Harwell  and  Jones,  or  that 
the  whole  contract  may  be  rescinded. 

The>answer  of  Smith  admitted  the  sale  and  the  agreement  at 
the  time,  but  insisted  that  the  notes  for  $8,000  were  to  be  dis- 
charged by  other  good  notes.  He  denied  that  the  letter  of  Cun- 
ningham was  written  before  complainant  gave  the  recommenda- 
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don  to  the  Bank,  and  stated  that  complainant  said  he  knew 
Moore's  condition,  and  was  willing  to  take  the  note  upon  his  own 
knowledge,  bat  that  he  would  like  to  have  Cunningham's  opin- 
ion about  the  indebtedness  of  Moore,  and  that  the  letter  was 
written  under  these  circumstances.  He  denied  that  the  recom- 
mendation was  procured  by  any  fraudulent  representation  of  him- 
self or  Cunningham.  He  denied  that  he  applied  to  the  complain- 
ant to  take  Moore's  note,  but  that  the  complainant  voluntarily 
proposed  to  take  the  note  of  Moore,  stating  that  he  knew  him 
and  knew  his  note  to  be  good;  and  farther  denied  any  fraudulent 
intention  in  transferring  the  note.  He  denied  that  complainant 
offered  to  take  the  note,  provided  Cunningham  would  indorse  it ; 
on  the  contrary,  the  complainant  agreed  to  take  Moore's  individ- 
ual note.  Some  time  afterwards,  the  complainant  asked  defen- 
dant if  Cunningham  would  not  indorse  it.  Defendant  replied 
that  complainant  knew  Cunningham  was  not  in  the  habit  of  in- 
dorsing notes  for  any  person.  Complainant  said  if  Cunningham 
would  not  indorse  it,  perhaps  Harwell  and  Jones  would,  and  that 
would  be  satisfactory.  He  denied  making  any  representation  at 
that  or  any  other  time,  as  to  the  solvency  or  ability  of  JTones  or 
Harwell,  but  concurred  in  opinion  with  complainant,  tliat  Moore 
was  good — ^remarking,  at  the  time,  that  complainant  knew  him 
better  than  he  did.  He  denies  that  he  knew  Moore  to  be  insol- 
vent, nor  does  he  now  believe  that  he  is.  He  does  not  know  any- 
thing about  the  absence  of  Moore  at  the  time  the  note  was  signed, 
but  denies  that  it  was  procured  with  any  fraudulent  intention. 
Tbe  answer  stated  fully  the  consideration  paid  Moore  for  the 
note.  He  denied  ever  boasting  that  he  could  cheat  Mitchell  out 
of  his  eyes.  The  answer  fully  and  distinctly  denied  every  aUega- 
tion  of  fraud  or  fraudulent  intention. 

The  defendant,  Cunningham,  answered  that  portion  of  the 
bill  charging  confederacy  on  him,  admitted  the  writing  of  the  let- 
ter, insisting  it  contained  the  truth,  and  denied  all  fraudulent  in- 
tention.   On  the  first  trial  there  was  a  decree  against  Smith. 

At  the  April  Term,  1848,  the  death  of  Hugh  M.  Cunningham 
being  suggested,  the  case  being  on  the  appeal,  on  motion,  it  was 
ordered,  that  complainant  have  leave  to  amend  his  bill  by  striking 
out  his  name.  At  the  same  term,  (April,  1848,)  an  order  was  en- 
tered on  the  minutes,  that  the  defendants  have  leave  to  except  to 
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tiie  opinion  of  the  Court,  that  the  complainant  could  proceed 
against  the  surviving  defendant  at  the  trial  terra. 

At  the  October  Terra,  184 8,  the  cause  came  on  for  trial,  when 
the  counsel  for  defendants  objected  to  the  complainant's  proceed- 
ing until  the  representative  of  Cunningham  was  made  a  party. 
The  Court  overruled  the  objection,  and  the  counsel  for  defend- 
ants excepted. 

There  was  a  great  volume  of  evidence  submitted  to  the  Jury 
and  embodied  in  the  bill  of  exceptions,  with  reference  to  the  in- 
solvency of  Moore,  Jones  and  Harwell,  at  the  time  of  the  ex- 
change of  the  notes.  The  testimony  was  in  some  degree  con- 
flicting] as  to  the  notoriety  of  Moore's  insolvency  at  the  time. 
There  was  no  conflict  in  the  testimony  showing  that  Jones  and 
Harwell  were  notoriously  insolv€mt.  Moore,  Jones  and  Harwell 
lived  in  Talladega  County,  Alabama,  some  ninety  miles  from 
Rome,  where  Mitchell  and  Smith  resided.  It  was  iu  evidence 
that  Smith  was  frequently  in  Talladega,  about  the  time  Moore 
commenced  to  be  suspected  of  failure,  and  had  dealings  with 
Moore,  and  that  Mitchell  never  was  there.  There  was  evidence 
of  several  circumstances  insisted  on  by  the  complainant,  as  prov- 
ing notice  to  Smith,  and  there  were  other  circumstances  relied  on 
by  defendants,  to  show  that  Mitchell  did  not  rely  on  Smith's  state- 
ments in  the  making  of  the  transfer.  There  was  also  evidence  to 
show  that  the  note  was  not  genuine  as  to  the  signatures  of  Moore 
and  Harwell. 

It  is  unnecessary,  for  the  proper  understanding  of  the  decision 
of  this  case,  to  embody  more  of  this  mass  of  testimony  in  this 
statement. 

The  counsel  of  defendants  requested  the  Court  to  charge  the 
Jury,  "  If  the  solvency  of  Moore  was  a  matter  of  opinion  or  a 
fact,  equally  open  to  the  inquiry  of  both,  and  there  was  no  special 
confidence  or  relation  between  the  parties,  and  each  met  the 
other  on  equal  grounds,  the  mistaken  opinion  of  Smith  as  to 
Moore's  solvency,  expressed  to  Mitchell,  the  plaintiff,  (if  express- 
ed at  all,)  is  not  suflicient  to  avoid  the  contract  of  sale."  Which 
charge  the  Court  refused  to  give  as  asked,  but  charged  the  Jury, 
that  this  was  the  law,  with  this  qualification — ^that  if  Smith  repre- 
sented Moore  to  Mitchell  to  be  solvent,  and  Mitchell  relied  upon 
the  statement  of  Smith,  it  was  sufficient  to  avoid  the  contract. 

The  counsel  for  defendants  requested  the  Court  to  charge  the 
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Jury,  that  "  to  constitute  the  fraud  complained  of,  Smith  must 
have  represented  Moore  to  be  solvent,  when  in  truth  and  in  fact 
he  was  insolvent,  and  that  Smith  knew  it."  This  charge  the 
Court  refused  to  give,  but  charged,  that  "  if  Smith  represented 
Moore  to  be  good,  when  at  the  time  he  was  insolvent,  and  Mitch- 
ell relied  upon  Smith's  statement,  it  was  immaterial  whether 
Smith  knew  of  his  insolvency  or  not;  it  was  a  fraud,  and  was  suffi- 
cient to  set  aside  the  contract." 

After  the  charge,  the  Jury  were  taken  to  their  room,  and  some- 
time after  night  the  Judge  came  upon  the  bench  to  receive  the 
verdict,  but  the  Jury  not  coming  into  Court,  the  Judge  directed 
the  Clerk  to  receive  the  verdict  when  the  Jury  should  be  ready 
to  deliver  it ;  which  was  accordingly  done  in  the  absence  of  the 
Court,  the  Judge  having  retired  to  his  lodgings.  The  next  morn- 
ing, at  the  meeting  of  the  Court,  the  Jury  being  assembled  and 
called,  the  counsel  for  the  defendants  moved  that  the  Jury  should 
be  polled,  and  each  Juror  asked  if  he  had  agreed  to  the  verdict, 
insisting  that  the  verdict  had  been  delivered  to  the  Clerk,  in  the 
absence  of  the  Court,  without  the  consent  of  defendant  or  his 
counsel,  and  in  the  absence  of  defendant's  counsel.  The  plain- 
tiflPs  counsel  objected  because  the  Jury  had  dispersed.  The 
Court  overruled  the  motion. 

All  of  which  decisions,  charges,  and  refusals  to  charge,  and  re- 
fusal to  have  the  Jury  polled,  were  excepted  to  and  are  alleged 
here  as  error. 

Alexander,  Underwood  &  Trippe,  for  plaintiffs  in  error. 

W.  Akin  and  C.  J.  McDonald,  for  defendant  in  error,  cited 
and  commented  on  the  following  authorities : 

• 

2  Cowen,  438.  3  Term  R,  51.  10  Wend.  412.  13  Wend. 
277.  19  John.  R.  290.  Chitti/  on  Contracts,  447,  448,  450,  451, 
452,  453.     2  Nott  S^McCord,  76, 538. 

1  Nott  3f  McCord,  142.     2  KeUy*s  Rep.  71. 

1  Story's  Com.  on  Eq.  202.  2  Kelly,  72.  6  Term  R.  637.  13 
Peters,  26.  2  Peters'  Dig.  357,  §§44  and  45.  2  Cow.  129.  1 
Story  Com.  on  Eq.  121, 158, 161.     1  Madd.  Ch.  262. 

1  McCord's  R.  24.  lb.  525.  1  Chitty's  Crim.  Law,  634.  4 
Pick.  R.  239.     12  Pick.  496.    5  Greenl.  R.  333. 
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3  McCorcTs  R.  276,  467.  2  Salk.  646.  3  JW«.  R.  532.  4 
Term  R,  4.  6  Wewii.  436.  7  iroiJ.  160.  1  KtUy,  556.  JJ. 
580. 

1  Cowen,  306.  5  Wend,  87.  11  JbAii.  JR.  408.  5  ITenJ.  490. 
1  Cowen,  382.     5  JbAn.  68.     9  lb.  310.     11  TF«i4. 9.     13  lb.  101. 

1  McCardy  454.     7  Dumford  ^  jB<m<,  64.     CA»«y  «*  B»fl»,  173. 
16  John,  R,  201.     15  lb.  240,  *1.     6  7^.  5.    6  Ckmn.  484,  491. 

2  John.  R.  455.     Chitty  on  Contracts,  750. 

2  Paj^c'*  CA.  R.  128.  2  McChrd's  Ch.  R.  421.  1  Sm/A  C5L 
Pr.  512.     3  JK<jZ/y,  261.     6  Ves.  R.  182,  '3. 

1  Story's  Eq.  Jur.  §192.     1  Story's  dr.  Ct.  Rep.  172.     1  Bur- 
rows' R.  475. 
Broderick  vs.  Broderick,  I  Peere  Wms.  240.     13  Peters,  119. 
5/<wy'*  Eq.  Jur.  §193.     13  Pe/«r*,  36. 

4  Pick.  242.     12  Pick.  512. 

Pox  w.  iStoiYA,  3  Cow.  23,     1  Chitty" s  Crim.  Law,  635. 

^y  /Ac  Court. — NiSBET,  J.  delivering  the  opinion. 

[1.]  The  verdict  in  this  case  was  handed  to  the  Clerk,  by  order  of 
the  presiding  Judge,  in  the  recess  of  the  Court,  at  night,  and  vnth- 
out  the  consent  of  the  defendant,  Smith,  or  his  counsel.  In  the 
morning,  the  Jury  having  dispersed,  and  being  now  in  Court,  the 
defendant  moved  to  examine  them  by  the  poll,  whether  they  had 
agreed  upon  a  verdict.  The  motion  was  refused.  Under  the 
circumstances  of  this  case  we  do  not  think  that  the  Court  en«d 
in  this  refusal.  It  does  not  appear  from  the  record,  Jhat  the  ver- 
dict had  been  recorded  when  the  motion  to  poll  ue  Jury  was 
made.  I  conclude,  as  a  matter  of  legal  inference,  that  it  was  not 
recorded.  It  cannot  be  recorded  until  returned,  and  when  re- 
turned, can  be  recorded  only  upon  the  order  of  the  Court.  The 
delivery  of  the  verdict  to  the  Clerk,  is  no  return — ^it  was  deliver- 
ed to  him  simply  for  safe  keeping  until  the  Court  should  meet. 
If  he  had  spread  it  upon  the  record,  the  record  would  have  been 
a  nullity.  Being  deli\ered  to  the  Clerk,  it  was  still  necessary 
that  it  be  read  and  received  in  open  Court,  and  in  the  presence 
of  the  parties,  that,  before  record,  they  might  make  all  proper  le- 
gal objections  to  its  going  to  record.  In  criminal  cases,  I  should 
hold  the  delivery  of  the  verdict  to  the  Clerk,  and  a  dispersion  of 
the  Jury  before  its  return,  altogether  irregular,  and  ia  civil  caaea. 
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a  dangerous  and  highly  inexpedient  practice^-particularly  with- 
out the  condent  of  the  parties. 

Because,  although  it  is  not  the  right  of  the  parties,  neces* 
saiily,  to  poll  the  Jury,  yet  it  is  a  privilege  within  the  discretion 
of  the  Court,  which  it  will  not,  without  good  reason,  deny  to 
them  ;  and  the  dispersion  of  the  Jury,  after  the  verdict  is  handed 
in  to  the  Clerk*  and  before  its  reception  by  the  Court,  must  al- 
ways be  a  good  reason  for  denying  it.  I  take  it  for  granted,  that 
the  verdict  heiB  had  not  been,  because  it  could  not  have  been,  le- 
gally recorded,  when  the  demand  was  made  to  poll  the  Jury. 
The  unanimous  agreement  of  the  Jury  is  necessary  to  make  their 
verdict  legaL  The  verdict  is  the  judgment  of  twelve  men,  freely 
rendered,  upon  the  issue  submitted  to  them  for  trial.  Whether 
it  be  right  upon  principle,  or  prudent  as  to  expediency,  to  require 
unanimous  verdicts,  are  questions  about  which  much  may  be  said, 
both  affirmatively  and  negatively,  but  which  are  not  for  our  de- 
termination. Each  Juryman  is  bound  by  his  oath  to  give  his  ver- 
dict, and  it  is  his  unquestionable  right,  and  his  solemn  duty,  to 
withhold  his  assent  to  a  verdict  which  his  mind  and  conscience  can- 
not approve.  From  these  propositions  it  follows,  that  it  is  his 
right  to  object  to  the  record  of  a  verdict,  returned  by  his  fellows* 
to  which  his  mind  and  conscience  do  not  assent.  Farther,  it  is 
the  right  of  the  parties,  that  each  Juror  should  agree  to  the  ver- 
dict— ^without  this  it  is  no  verdict.  Not  only  so,  but  it  is  their 
right  to  know  that  each  Juryman  has  agreed  upon  the  verdict 
The  only  question  is,  how  ib  it  to  he  ascertained  that  the  Jury  have 
<^greed  f  I  reply,  it  is  the  duty  ef  the  Court  to  see  to  it,  that 
each  Juror  agrees  to  the  verdict,  end  it  is  within  his  discretion  to 
adopt  such  means  as  the  law  and  the  usage  of  tlie  Courts  allow, 
to  ascertain  that  &ct.  Among  these  means  is  the  examination  of 
the  Jury,  when  they  return  their  verdict,  individually,  or,  as  it  is 
called,  by  the  polL  Thb  may  be  done  whenever  the  Court,  on 
any  account,  has  reason  to  believe  that  the  verdict  is  not  unani- 
mous. It  may  be  done  at  the  instance  of  a  Juror,  or  at  the  in- 
stance of  a  party.  It  is  our  judgment,  that  in  civil  causes,  (with- 
out saying  what  would  be  the  rule  in  criminal  cases,)  it  is  discre- 
tionazy  with  the  presiding  Judge  to  poll  the  Jury  or  not.  We 
pretend  not  to  prescribe  rules  for  the  exercise  <^  dus  discretion. 
It  is  proper,  however,  to  say,  thet  the  Jury  ought  to  be  pelled, 
whenever  tbere  is  «i^  good  reasgo  to  believe,  no  xnatter  how  tbe 
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fact  is  manifested,  that  any  one  of  the  Jury  has  not  agreed  to  the 
verdict.  To  allow  the  parties  the  right  to  examine  the  Jary  in 
all  cases,  would  be  to  subject  it  to  an  influence  which  might  occa* 
sionally,  at  least,  destroy  the  independence  of  Jurors,  and  taint 
the  purity  of  trial  by  Jury.  The  agreement  of  all  the  Jary  is 
signified,  in  onr  practice,  by  the  written  verdict,  the  signature  of 
the  foreman,  the  call  by  the  Clerk  of  the  names  of  the  Jury,  and 
their  tacit  acquiescence.  Ordinarily  these  things  are  sufficient  to 
satisfy  the  Court  that  all  are  agreed.  If,  however,  notwithstand- 
ing these  evidences  of  assent,  the  Court  is  made  to  believe  that 
they  have  not  all  agreed,  whethier  by  suggestion  of  a  party,  by 
facts  or  circumstances,  it  ought  to  order  an  examination.  Over 
the  whole  matter  the  presiding  Judge  exercises  a  wise  discretion, 
and  in  the  exercise  of  that  discretion  he  stands  amenable  to  this 
Court,  by  writ  of  error.  Martin  vs.  Marwick,  I  MeCord^  24. 
The  State  vs.  Allen,  lb.  525.  1  Bailey,  3.  2  Alabama.  The 
People  vs.  Perkins,  1  Wend.  91.  Commonwealth  vs.  Rob^p  12 
Pick.  496, 513.  5  GreenUaf'sR.  333.  3  Cow.  R.  23.  18  Johns. 
R.  128.     2  Hole's  P.  C.  299. 

[2.]  The  motion  to  poll  the  Jury  in  this  case  was  properly  re- 
fused, because  they  had  dispersed  before  it  was  made.  It  would 
be  dangerous  in  the  extreme  to  permit  it  after  their  separation — 
after  each  one  had  been  exposed  to  the  action  of  public  opinion, 
or  to  the  approaches  of  parties  or  their  friends.  Whilst  the  Ju- 
ries of  our  country  are  as  reliable  for  intelligence  and  integrity 
as  those  of  any  other  country,  yet  it  is  possible  for  them — for  one, 
say,  out  of  the  twelve-^to  be  influenced  to  dissent,  particularly  in 
cases  involving  large  amounts,  much  feeling,  or  great  complexity, 
and  more  especially  in  cases  sounding  in  damages,  where  the  find- 
ing, in  the  very  nature  of  the  case,  must  be  the  result  of  compro- 
mise and  concession.  We  are  clear  that  the  only  safe,  general 
rule  is  to  deny  the  application  in  all  such  cases. 

[3.]  The  question  in  relation  to  the  parties,  I  consider  as  free 
from  any  difiiculty.  It  is  important  to  know  what  was  the  okk 
tion,  the  overruling  of  which  is  complained  of.  Cunningham 
a  party  defendant  to  the  bill.  Upon  the  first  trial  a  decree 
had  against  Smith,  and  an  appeal  entered.  At  April  Term,  1848* 
Cunningham  being  now  dead,  and  his  death  suggested,  on  motion 
of  complainant,  (Mitchell,)  it  was  ordered,  that  die  bill  be  ameiid- 
ed  by  striking  out  his  name.    At  the  same  time  an  order  was  en^ 


CASSVILLE,  MARCH  TERM,  1849.  467 

Smith  and  Shorter  v$.  Mitchell. 

tered  on  the  minutes,  '*  that  the  opinion  of  the  Court,  that  the 
complainant  has  the  right  to  proceed  against  the  surviving  defen- 
dant,  be  so  far  left  open  as  to  allow  the  defendant  to  except  to  the 
decision  as  made  at  the  trial  term." 

At  the  October  Term,  1848)  counsel  for  the  defendants  moved 
the  Court,  that  the  complainant  could  not  proceed  until  the  repre- 
sentatives of  Cunningham  were  made  parties,  which  motion  was 
overruled,  and  it  is  complained  that  the  decision  was  erroneous. 
At  the  previous  term,  by  an  order,  amounting  to  a  judgment,  Cun- 
ningham had  been  dismissed.  *  The  supplemental  order  did  not, 
as  we  construe  the  two  orders,  (for  they  must  be  taken  together, 
being  in  pari  materia,)  leave  open  what  was  there  adjudged,  to 
wit :  that  Cunningham  be  dismissed;  but  only  reserved  to  the  de- 
fendant the  right,  upon  the  trial,  to  except  to  the  complainant's 
proceeding  against  the  defendants  left  upon  the  record.  The  dis- 
missing of  Cunningham  was  one  thing,  the  right  to  proceed 
against  the  other  defendants  after  his  dismission  was  another.  The 
complainant,  upon  dismissing  Cunningham,  took  the  hazard  of 
being  able  or  not,  to  proceed  to  a  decree  against  Smith  and  his 
surety  on  the  apped.  To  object  to  his  doing  so,  was  the  right 
reserved  by  the  supplemental  order — the  reservation  was  scarcely 
necessary,  for  the  right,  I  apprehend,  would  have  existed  without 
it  The  construction  given  to  the  two  orders  by  plaintiffs  in 
error,  would  place  the  Circuit  Judge  in  the  childish  attitude  of 
having  passed  an  order  dismissing  a  party,  and  at  the  same  mo- 
ment an  order  to  consider  him  as  not  dismissed,  but  that  the  quea« 
don  of  dismissing  him  be  open. 

At  the  term  when  the  motion  of  plaintiffs  in  error  was  made, 
Cunningham  was  not  on  the  record — ^he  had  been  removed — and 
there  was  nothing  on  the  record  upon  which  to  found  a  motion  to 
make  his  representatives  parties.  What,  then,  was  the  complain- 
ant's motion  ?  It  was  to  dismiss  the  bill,  because  Cunningham  be- 
ing discharged,  his  representatives  could  not  be  made  parties. 
The  motion  goes  upon  the  assumption,  that  in  the  case  made, 
Chancery  cannot  decree  against  the  defendants,  because  the  es- 
tate of  Cunningham  is  not  before  the  Court.  It  is  competent  for 
the  defendant  to  object  at  the  hearing,  that  the  proper  parties 
are  wanting — there  are  some  considerations  which  modify  this 
rule,  but  such  is  the  general  rule.  "  If  the  proper  parties  are 
not  made,  (says  Mr.  Story,)  the  defendant  may  either  demur  to 
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the  bill*  or  take  the  objection  by  way  of  plea  or  answer,  or  when 
the  case  comes  on  to  a  hearing,  he  may  object  that  the  proper 
parties  are  wanting,  or  the  Court  itself  may  state  the  objection 
and  refuse  to  proceed  to  make  a  decree ;  or  if  a  decree  ia  made,  it 
may,  for  this  very  defect,  be  reyersed  on  a  re-hearing  or  on  an 
appeal ;  or  if  it  be  not  reversed,  yet  it  will  bind  none  Imt  the  par- 
ties to  the  suit  and  those  claiming  under  them."  Story's  EfwUiy 
PUad.  §75.  16  Veiey,  325,  326.  Mii/ord's  Eq.  PL  hy  Jeremy^ 
180.  2  Atk.  510.  ^John,  Cat.  311,  316,  317.  Caiven  am  Par^ 
ties,  eh.  2,  §4.    2  Danl.  Ch.  Prac.  €h.  12,  §2. 

The  rule  as  to  parties  is  variously  stated  by  different  commen- 
tators and  eminent  Chancellors ;  all,  however,  agree  in  this— that 
Chancery  will  not  proceed  to  a  decree  unless  all  parties  interested 
in  the  subject  of  the  suit  are  before  the  Court.  See  tkie  fueUwm 
diseu$9edin  Ricevs,  Tarver  and  aiker*,  4  Ga.  Rep.  5SS  io  5SB,  amd 
authorities  there  referred  to. 

[4.]  Had  Cunningham  or  his  estate  such  an  interest  in  the  sub* 
ject  of  this  suit,  as  made  it  impossible  for  the  Court  to  proceed  to 
a  decree  without  doing  injustice  to  it  7  Wa«  the  presence  of  bis 
representatives  necessary  to  enable  the  Court  to  make  a  decree 
which  would  do  o&mplHe  justice  and  close  up  the  litigation?  We 
think  not.  The  bill  shows  that  he  was  no  party  to  either  Uie  first 
or  second  contract  between  Smith  and  Mitchell;  he  had  nodiing 
whatever  to  do  with  the  transactions  between  these  persons  in 
the  beginning;  and  he  is  in  no  way  connected  with  the  tranaaoten 
by  which  the  notes  of  Smith  to  Mitch^l  were  paid  off  by  Moore's 
note,  except  that  in  a  letter  to  Smith,  which  he  showed  to  Biitch* 
ell,  he  stated  facts  in  relation  to  Moore's  scdveney,  and  gave  hu 
opinion  that  he  (Moore)  was  solvent.  The  bill  charges  a  ceofede 
eracy  between  him  and  Smith,  founded  on  this  letter,  to  defraud 
the  complainant,  MitcheU«  ThiB  is  all  Uie  connection  he  had  in 
any  way  whatever  with  the  subject  of  the  suit  He^  therefors^ 
not  being  before  the  Court,  a  decree  agiinst  Smith  could  not 
have  affected  him  one  jot  or  little.  The  bill  does  not  pray  a  d^ 
eree  against  him  at  all,  and  the  only  reason  why  he  was  rniginany 
made  a  party,  that  occurs  to  me,  was  to  procure  hie  answer  to 
facts  charged  upon  Smith.  He  was  not  a  necessary  perty  «a  tkm 
eomplaina&t.  He  might  have  proceeded  without  him  in  fhm  on^ 
set  The  failure  to  make  him  a  patty  would  have  been  no  good 
ground  lor  a  demorrer  to  the  UU. 
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Having  no  interest  which  could  be  affected  by  a  decree  on  the 
case  as  it  stood  upon  the  trial,  it  was  competent  for  the  Court  to 
proceed  to  make  a  decree  without  his  presence,  or  that  of  his  re- 
presentatives, he  being  dead,  and,  therefore,  so  far  as  his  estate  is 
concerned,  the  motion  of  the  plaintiffs  ift  error  was  legally  denied; 
and  for  the  reasons  and  facts  stated,  it  is  perfectly  clear  that  his 
absence  from  the  case  could  work  no  prejudice  to  the  rights  of 
Smith.  The  mere  non-joinder  of  a  party  who  might  be  a  proper 
party,  but  whose  absence  produces  no  prejudice  to  the  rights  of 
the  parties  before  the  Court,  will  constitute  no  fatal  objection  at 
the  hearing  or  re-hearing,  or  upon  bill  of  review.  Story's  Plead. 
i§74,  £36,  541,  544.  WMting  vs.  Bank  of  t?ie  United  States,  13 
Peters,  6,  14. 

It  is  argued,  however,  that  the  surety  on  the  appeal.  Shorter, 
18  interested  in  Cunningham's  representatives  being  brought  be- 
fore the  Court.  A  decree  against  the  defendant.  Smith,  was  made 
before  Cunningham's  death,  and  before  the  order  of  the  Court 
diacharging  him.  From  this  decree  Smith  appealed,  and  Shorter 
became  his  surety  on  the  appeal.  Now,  it  is  said,  that  Shorter 
M  surety  for  Cunningham ;  that  he  has  undertaken  to  respond  to 
the  final  recovery  upon  the  credit  of  Cunningham's  liability;  that 
if  made  ultimately  liable,  he  is  entitled  to  go  back  upon  his  estate 
for  remuneration,  and,  therefore,  his  interest  requires  that  Cun- 
ningham's representatives  should  be  made  parties,  and  therefore 
the  motion  of  the  plaintiffs  in  error  ought  to  have  prevailed.  All 
this  would  be  true  but  for  two  very  conclusive  reasons :  First, 
ihero  was  no  decree  made  against  Cunningham  whilst  he  was  a 
party.  It  is,  in  terms,  against  Smith  alone.  Shorter  undertook 
nothing  on  Cunningham's  credit.  He  engaged  to  respond  for 
Smith  alone,  and  if  the  appeal  had  been  dismissed,  and  the  decree 
had  been  thereby  confirmed,  Cunningham  could  not  have  been  in 
any  way  chargeable  upon  it.  The  complainant  would  have  had 
no  right  to  have  sought  any  recovery  out  of  hin>-^he  had  no  judg- 
joent  and  could  have  no  process.  The  relation  of  principal  aad 
jHOrety,  therefore,  did  not  exist  between  Cunningham  and  Shor- 
ter. Bat  suppose  it  did  exist — suppose  that  Shorter  did,  in  fact, 
xtadertake  for  both  Smith  and  Cunningham,  and  that  such  is  the 
judgment  of  the  law  upon  the  case-— why,  then,  the  subsequeot 
cUscbarge  of  Cunningham,  upon  the  motion  of  the  complain  ant, 
discharged  1^  anrety^  and  for  that  reason,  he,  liie  mirety,  could 
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not  be  prejudiced  by  a  decree  subsequently  rendered.  Secondly, 
at  the  time  the  motion  of  plaintiffs  in  error  was  made,  Cunning- 
ham had  been  dismissed — ^no  Juture  deci'ee  could  afiect  him,  or 
rather  his  estate,  and  Shorter  could  not  have  been  made  liable  on 
his  account.  We  do  not  find  any  error  in  the  Circuit  Judge  in 
overruling  the  motion. 

[5.]  The  errors  growing  out  of  the  instructions  of  the  Court  to  the 
Jury  on  the  law  of  the  case,  as  claimed  by  the  plaintif&  in  error, 
may  be  reduced  to  two  specifications.  First,  it  is  claimed  that 
the  Court  erred  in  not  instructing  the  Jury,  as  the  rule  of  law  to 
govern  their  verdict,  the  following  proposition,  to  wit:  "  If  the 
solvency  of  Moore  was  matter  of  opinion,  or  a  fiact  equally  open 
to  the  inquiry  of  both,  and  there  was  no  special  confidence  or  re- 
lation between  the  parties,  and  each  met  the  other  on  equal 
grounds,  the  mistaken  opinion  of  Smith  as  to  Moore's  solvency, 
expressed  to  Mitchell,  is  not  sufficient  to  avoid  the  contract  of 
sale.'*  Second,  it  is  claimed  that  the  Court  erred  in  instructing 
the  Jury,  *'  that  if  Smith  represented  Moore  to  be  good,  when  at 
the  time  he  was  insolvent,  and  Mitchell  relied  upon  Smith's  state- 
ment, it  was  immaterial  whether  Smith  knew  of  his  insolvency  or 
not ;  it  was  a  fraud  and  sufficient  to  set  aside  the  contract"  I  do 
not  understand  the  Circuit  Judge  as  denying  the  proposition  ask- 
ed to  be  given  in  charge  to  the  Jury  to  be  law,  but  as  denying 
that  it  is  applicable  to  the  case.  He  admitted  it  to  be  law,  but 
with  a  qualification  which  altogether  changed  it,  and  thus  denied 
its  application.  The  Court  and  the  counsel  for  the  plaindflb  in 
error,  were  at  issue  according  to  the  two  specifications  which  I 
have  made.  In  considering  them  I  shall  have  occasion  to  pass  in 
review  all  the  points  made  in  the  record  and  in  the  argument 
We  do  not  deny  the  proposition  of  the  plaintiffii  in  error  to  be, 
in  substance,  sound  law.  * 

If  two  persons  are  in  treaty  about  the  sale  and  purchase  of  any 
article  of  property — a  painting  for  example— and  both  have  equal 
means  of  knowing  its  value  and  its  merits  as  a  work  of  art, 
where  neither  party  is  an  artbt  or  a  connoisseur,  and  both  are  ig- 
norant of  its  history,  and  the  painting  is  present  and  open  to  the 
inspection  of  both,  in  such  a  case  a  mistaken  opinum  as  to  the  val- 
ue or  character  of  the  property  would  not  invalidate  die  sale, 
for  the  reason  that  in  such  a  case  it  is  unreasonable,  nay»  it  woold 
be  absurd,  to  believe  that  such  an  opinion  influenced  the  jmrcha- 
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ser — ^he  cannot  be  presumed  to  have  acted  upon  it,  he  cannot  be 
presumed  to  have  placed  any  reliance  or  trust  in  it,  but  is  pre- 
sumed tQ  have  acted  upon  the  counsels  of  his  own  judgment. 
There  is  a  distinction,  too,  to  bo  drawn  between  a  mere  opinion 
and  the  representation  of  a  fact  which  10  material,  and  which  may 
be  presumed  to  have  influenced  the  purchaser.  See  this  distinc- 
tion  taken  by  Mr.  Justice  Barhour  in  Smith  n,  Richards,  (13 
Petertf  38,  39.)  If,  however,  there  is  confidence  reposed  in  the 
opinion  of  the  seller ;  if  he  is  hinLself  an  artist ;  if  his  means  of 
knowing  the  character  of  the  painting  are  better  than  those  of 
the  buyer,  the  parties  do  not  treat  upon  equal  terms  ;  and  if,  in 
such  a  case,  the  vendor  should  represent  it  as  a  Titian,  when,  in 
fact,  it  is  a  daub,  the  contract  would  be  in  Equity  rescinded,  and 
at  Law  the  seller  would  be  liable  in  an  action  for  deceit,  whether 
he  knew  the  statement  to  be  false  or  not ;  because,  under  the  cir- 
cumstances, the  law  presumes  that  the  buyer  acted  upon  the  re- 
presentations of  the  seller.  Now,  the  case  first  put  is  the  case  to 
whicb  the  rule  of  law  applies,  which  counsel  desired  the  Circuit 
Judge  to  administer.  It  applies  to  all  such  cases.  1  Stary^s  Eq, 
§197.  13  Peters'  R.  38.  2  KeiU,  484,  485.  Hepburn  vs.  Dunlap,  1 
Wheat,  189.  But  this  is  not  such  a  case — it  is  very  far  from  it 
indeed.  All  that  I  have  to  do  with  the  vast  volume  of  testimony 
with  which  this  record  is  needlessly  encumbered,  is  to  determine 
from  it  the  entire  irrelevancy  of  this  rule  of  law  to  this  case. 
Heref  a  sale  of  land  had  been  made  by  the  plaintiff  below,  (Mitch- 
ell,) to  the  defendant.  Smith,  Mitchell  held  Smith's  notes  to  the 
amount  of  about  $8,000  for  the  purchase  money.  The  matter 
about  which  the  parties  were  treating  was  the  payment  of  these 
notes,  by  the  transfer  of  a  note  made  by  one  Moore,  as  principal, 
and  Harwell  and  Jones  as  sureties.  This  note  was  made  payable 
to  Smitb— it  was  for  a  large  sum.  Moore  and  his  sureties  resided 
in  Talladega,  Alabama.  Smith  was  frequently  at  Talladega, 
knew  Moore,  was  in  communication  with  him,  and  had  procured 
an  intimate  acquaintance  and  neighbor  of  Moore's  to  write  a  let- 
ter in  relation  to  Moore's  solvency,  to  wit :  Cunningham.  He, 
Cunningham,  professed  to  know  aU  about  the  condition  of  Moore, 
and  with  Cunningham,  Smith  was  proven  to  have  held  the  closest 
business  and  social  relations.  Smith  was  presumed  to  know, 
must  have  known,  the  consideration  of  the  note.  It  was  greatly 
his  interest  to  know  the  situation  of  Moore— -his  opportunities  of 
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knowing  were  good,  and  far  beQer  than  Mitcbell'i.  Thej  did 
not  treat  upon  equal  terms.  In  the  very  nature  of  the  case* 
Mitchell  must  be  presumed  to  have  confided  in,  and  acted  upon« 
the  repi'esentations  of  Smith,  and  upon  the  letter  of  Cunnin^am, 
recommending  Moore,  which  Smith  had  procured  to  be  written 
to  himself,  and  which  he  showed  to  Mitchell.  The  matter  affirm* 
ed  was  a  material  and  vitally  important  fact-— not  merely  an  opin« 
ion — to  wit!  the  solvency  of  Moore  and  his  sureties.  I  advert 
to  these  facts  to  show,  that  this  is  not  the  kind  of  case  to  which 
the  rule,  now  under  consideration,  applies.  This  Court  would 
fail  to  respond  to  the  obligation  which  rests  upon  all  judicial  offi- 
cers to  sustain  the  morality  of  business  transactions,  if  they  omit- 
ted farther  to  say,  that  after  a  careful  attention  to  all  the  evidence, 
they  are  convinctod  that  this  was  a  deeply  laid,  perseveringly  pro- 
secuted, and  adroitly  consummated  fraud,  both  in  law  and  in  fact 
The  Jury  of  Floyd  County  have  so  held  it,  having  twice  found 
for  the  plaintiff.  I  dismiss  this  point,  and  come  now  to  the  second 
specification  of  error. 

The  argument  of  the  able  and  experienced  counsel  for  die 
plaintiffs  in  error,  Messrs.  Umdertoood  S^  Tripper  in  opposition  to 
the  final  charge  of  the  Court,  seems  to  me  to  be  resolvable  into 
two  proposidons.  First,  that  to  avoid  this  contract  dpon  the 
ground  of  the  representation  of  a  material  &ct,  upon  which  the 
buyer  of  the  note  relied,  to  wit:  the  solvency  of  Moore  and  his 
sureties,  which  was  untrue  at  the  time,  its  falsity  must  be  known 
to  the  seller.  ' 

And  second,  even  admitting  the  seUnier  to  be  unnecessary,  yet 
it  is  necessary  that  there  should  be  an  intenium  on  the  part  of  die 
seller  to  defraud  the  buyer.  That  is  to  say,  that  a  moral  frand  is 
necessary,  in  order  to  justify  a  Court  of  Chancery  in  resctading 
die  contract.  The  question  whether  there  is  or  not  a  monl 
fraud-— an  intention  to  perpetrate  a  fraud — in  most  cases  will,  oo 
doubt,  depend  upon  the  question  whether  the  affirmation  wafl 
made  with  knowledge  of  the  falsity  of  the  fact  affirmed.  Yeti 
no  doubt  it  is  true,  that  there  may  be  a  fraudulent  intention  in 
the  representation  of  a  fact,  where  the  person  making  it  is  igno* 
rant  whether  the  fact  be  true  or  false.  Whether  tn  actions  of  de« 
ceit,  for  misrepresentation,  or  in  support  of  the  plea  of  findt  in 
defence  of  actions  of  debt  or  assumpsit,  It  be  necessary  to  prore 
knowledge  of  die  fiilsity  of  the  statement  relied  Upon*  tias  beeD» 
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I  am  free  to  admit,  and  even  now  may  be  consideredi  a  question 
of  some  doubt  in  tbe  Law  Courts  of  Great  Britain.  The  origi- 
nal writ  of  deceit  was  founded  on  moral  fraud,  or  an  intention  to 
defraud.  DtceU^  actual  fraudulent  mind  and  motive,  was  the  gist 
of  tbe  action.  The  writ  itself  rwa^fraudulente  et  maliciose,  Fitz, 
Nai.  Brev*  p.  96,  ed.  1635.  Cro,  Eliz.  44.  Buller,  J.  in  Paslcy 
V9.  Freeman,  3  71  R.  56.  In  Chandler  vs.  Lopus,  2  Groke,  2,  (1 
Smitk's  Lead.  Ckues,  145,)  it  was  held  that  no  action  lay  against 
one  who  sold  a  stone,  affirming  it  to  be  a  Bezoar  stone,  but  which 
proved  not  to  be  so— the  majority  of  the  Court  agreeing  that 
the  defendant  must  have  known  that  it  was  not  a  Bezoar  stone,  or 
there  must  be  a  warranty — Anderson^  J.  dissenting.  This  case  is 
a  leading  authority  on  that  side  of  the  question.  Lord  Mansfield^ 
in  1778,  expressed  a  different  opinion  in  Pawson  vs.  Watson, 
Cowp,  785.  His  Lordship  said,  "  If  in  a  life  policy,  a  roan  war- 
rants another  to  be  in  good  health,  when  he  knows  at  the  same 
time  he  is  ill  of  a  fever,  that  will  not  avoid  the  policy,  because, 
by  the  warranty,  he  takes  the  risk  upon  himself;  but  if  there  is 
no  warranty,  and  he  says  the  man  is  in  good  health,  when  in  fact 
he  knows  him  to  be  ill,  it  is  false.  So  it  is  if  he  does  not  know 
whether  he  is  well  or  ill,  for  it  is  equally  folse  to  undertake  to  say  ' 
that  which  he  knows  nothing  of  at  all,  as  to  say  that  is  true  which 
he  knows  is  not  true.^*  The  morality  of  this  doctrine  is  summed  up 
in  these  few  words  of  Lord  Mansfield.  For  myself,  I  can  see  no 
difference  between  a  statement  that  a  fact  is  so,  knowing  it  not  to 
be  so,  and  a  statement  of  a  fact  without  knowing  whether  it  is 
true  or  not  A  fraudulent  intention  may  be  inferred  equally  in 
both  cases.  A  man  who  is  treating  with  his  neighbor  for  the  sale 
t^property,  is  bound,  in  honor  and  in  christian  morality,  to  speak 
what  he  knows  to  be  true,  or  to  be  silent.  If  he  does  make  a 
statement  without  knowing  whether  it  is  true  or  false,  and  it  is 
true,  he  deserves  no  credit  for  it,  and  if  false,  he  is  as  much  a  liar 
as  if  he  knew  it  to  be  false.  He  means  to  deceive* — he  intends 
that  the  other  party,  acting  upon  his  statement,  shall  take  the 
risk  and  abide  the  consequences  of  its  truth  or  falsehood.  He  is, 
therefore,  a  deceiver.  If  he  believes  his  statement  to  be  true, 
without  knowing  it,  he  may  be  more  excusable  in  conscience,  but 
not  the  less  liable  in  law,  because  the  consequences  are  the  same 
to  tbe  other  party. 

VOL.  VI.  60 
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Nor  do  I  believe  the  rule  is  less  stringent  in  favor  of  one  wbb 
has  no  interest  in  the  transaction.  He,  too,  should 'Speak  know- 
ingly  or  not  at  all — he  should  not  mislead  others.  The  law  is  not 
unreasonable  in  visiting  liability  upon  indifference,  negligence  or 
indiscretion.  He  may  not  carelessly  mislead  others.  If  a  third 
person  makes  representations,  knowing  them  to  be  false,  his  hav- 
ing no  interest  in  his  iniquity,  according  to  Mr.  J.  BuUer,  **  proves 
his  malice  to  be  the  greater."  It  is  like  the  malice  of  one  who  fires 
into  a  crowd  of  men  in  wanton  sport.  He  has  no  malice  against 
any  one  individual ;  he  has  no  feeling  of  revenge  to  gratify,  but 
has  that  brutal  disregard  to  human  life,  that  brutal  indifference  to 
human  suffering,  which  proves  malice  against  the  whole  race.  So 
he  who,  without  a  personal  interest  in  telling  a  falsehood,  wilfully 
misleads  another  to  the  injury  of  his  estate,  exhibits  proof  (to  say 
the  least  of  it)  of  a  fi*audulent  intent  ag^nst  all  men.  If,  how- 
ever, one  having  no  interest  in  the  matter,  represents  a  thing  to 
be  so,  honestly  believing  it  to  be  true,  and  it  turns  out  not  to  be 
true,  even  if  another  acts  upon  the  statement,  it* may  admit  of 
question  whether,  in  morals  or  in  law,  he  ought  to  be  held  lia- 
ble. Certainly  not  in  morals,  and  in  law  his  position  is  very  dif- 
*  ferent  from  that  of  one  who  gets  an  advantage  by  the  ti*ansactioB. 
These  remarks  apply  generally  with  equal  force  to  the  suppres- 
sion of  the  truth,  in  entering  into  contracts,  when  the  suppression 
works  injury  to  the  other  party.  But  I  return,  now,  to  the  re- 
view of  the  decisions  upon  this  question. 

In  Pasley  vs.  Freeman,  (3  T.  R.  51f)  the  decision  turned  upon 
the  question,  whether  it  was  necessary  that  the  person  making  the 
false  statement  should  derive  a  benefit  from  it,  and  it  was  decided 
that  it  was  not ;  but  the  opinions  expressed  by  the  Judges  in 
that  case,  clearly  maintain  the  materiality  of  knowledge,  that  the 
statement  is  untrue  at  the  time  it  is  made.  In  Haycrqft  vs.  Cres- 
sy,  (2  East,  92,)  tried  in  1801,  the  question  was  directly  made, 
whether  knowledge  of  the  fraud  by  the  defendant  was  essential 
to  an  action  for  a  false  statement  as  to  the  credit  of  a  third  person. 
LeBlanc,  J.  said,  ^*  By  fraud,  I  understand  an  intention  to  deceive^ 
without  which  the  action  is  not  maintainable.''  JLawrence,  Jl  also 
held,  *^  that  the  representation  must  be  made  malo  animo.^*  But 
Lord  Kenyan  held  a^follows :  "  It  is  enough  to  state  that  the  case 
rested  on  this,  that  the  defendant  affirmed  that  to  be  true,  within 
his  own  knowledge,  that  he  did  not  know  to  be  true.     This  is 
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fraudulent ;  not,  perhaps,  in  that  sense  which  fixes  the  stain  of 
moral  turpitude  on  the  mind  of  the  party,  but  falling  within  the 
notion  of  legaljraudy  such  as  is  presumed  in  all  the  cases  within 
the  Statute  of  Frauds.  The  fraud  consists,  not  in  the  defendant's 
saying  that  he  believed  the  matter  to  be  true,  or  that  he  had  rea- 
son so  to  believe  it,  but  in  asserting  positively  his  knowledge  of 
that  which  he  did  not  know."  This  doctrine,  as  held  by  Lord 
Kenyan^  was  ruled  in  Cross  V9*  Gardener ,  (Carthew,  90.)  In 
Schneider  vs.  Heath,  (3  Camp.  506,)  Sir  James  Mansfield  main- 
tains it  in  these  clear  and  strong  terms :  "  It  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from  what  he 
knows  it  to  be,  or  whether  he  makes  a  representation  which  he 
does  not  know  at  the  time  to  be  true  or  false,  if,  in  point  of  fact, 
it  turns  out  to  be  false."  In  Adamson  vs.  Jarvis,  Best,  C.  J.  thus 
briefly,  yet  forcibly,  expresses  the  same  opinion  :  **  He  who  af- 
firms either  what  he  does  not  know  to  be  true,  or  knows  to  be 
false,  to  another's  prejudice  and  his  own  gain,  is  both  in  morality 
and  law,  guilty  of  falsehood  and  must  answer  in  damages."  4 
Bing.  66.  In  Humphries  vs.  Pratt,  (5  Bligh  N.  S.  154,)  and  in 
Railtan  vs.  Mathetos,  (10  CI.  Sf  Fin.  934,)  the  House  of  Lords  af- 
firmed the  same  doctrine.  Distinctly  to  the  same  effect  is  the 
opinion  of  Lord  Abinger,  C.  B.  in  Comfoot  vs.  Fowhe,  (6  M.  Sf 
W.  358.)  His  Lordship  there  said,  ''  Nothing  is  more  certain 
than  that  the  concealment  or  misrepresentation,  whether  by  prin- 
cipal or  agent,  by  design  or  mistake,  of  a  material  fact,  however  in- 
nocently made,  avoids  the  contract  on  the  ground  of  a  legal  fraud." 
The  majority  of  the  Court,  however,  were,  in  this  case,  dissenti- 
ent from  the  opinion  of  Lord  Abinger.  In  a  subsequent  case  in 
the  Exchequer,  the  Court,  after  taking  time  for  consideration, 
held  a  different  doctrine.  Alderson,  B.  delivering  the  unanimous 
opinion  of  the  Court,  said  :  '*  In  these  cases,  it  is  true,  the  agent 
is  not  actuated  by  any  fraudulent  motives,  nor  has  he  made  any 
statements  which  he  knows  to  be  untrue,  still  his  liability  depends 
on  the  same  principles  as  before.  It  is  a  wrong,  differing  only  in 
degree,  but  not  in  its  essence,  from  the  former  case,  to  state  as 
true  what  the  individual  making  such  statement  does  not  know  to 
be  true,  even  although  he  does  not  know  it  to  be  false,  but  believes 
without  sufficient  grounds  that  the  statement  will  ultimately  turn 
out  to  be  correct ;  and  if  that  wrong,  produces  injury  to  a  third 
person,  who  is  wholly  ignorant  of  the  grounds  on  which  such  be- 
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lief  of  the  supposed  agent  is  founded,  and  who  has  relied  on  the 
correctness  of  his  assertions,  it  is  equally  just  that  he  who  makes 
such  assertions  should  be  personally  liable  for  its  consequencea." 
Smout  vs.  Ilberry,  10  M.if  W.l,     Very  early  after  this  decision, 

(the  contrary  was  ruled  by  the  same  Court,  in  two  cases — Moems 
vs,  Hayworth,  (10  M,  if  W.  147,)  and  Taylor  vs.  Ashton,  (11  M. 
4r  W.  401.)  Moral  fraud  was  held,  in  these  cases,  necessary  to 
liability.  In  the  last  of  these  two  cases,  the  Jury  found  for  the 
defendants,  but  expressed  the  opinion  that  they  were  guilty  of  gross 
negligence,  and  adverting  to  that  opinion,  the  Court  say :  "  From 
this  proposition  we  entirely  dissent,  because  we  are  of  opinion 
that,  independently  of  any  contract  between  the  parties,  no  one 
can  be  made  responsible  for  a  representation  of  this  kind,  unless 
it  be  fraudulently  made."  This  is  going  very  far  indeed.  If  a 
representation  is  made  upon  which  another  acts  to  his  injury,  and 
to  the  benefit  of  the  affirmant,  the  falsehood  of  which  is  within 
his  means  of  ascertainment,  and  the  want  of  knowledge  of  which 
is  the  result  of  gross  negligence,  I  am  without  doubt  that  such 
representation  would  charge  him,  not  only  in  damages,  but  with 
gross  moral  delinquency.  It  is  unconscientious  for  a  man  to  hold 
an  advantage  thus  acquired.  Neither  Law  nor  Equity  will  pennit 
him  to  do  so.  These  decisions  were  followed  in  the  Exchequer 
Chamber,  by  the  case  of  Ormrod  v$.  Huth,  affirming  them.    In 

.  this  case  the  Court  say:  "  The  rule  which  is  to  be  derived  from 
all  the  cases  appears  to  us  to  be,  that  where,  upon  the  sale  of 
goods,  the  purchaser  is  satisfied,  without  requiring  a  warranty, 
(which  is  a  matter  for  his  own  consideration,)  he  cannot  recover 
upon  a  mere  representation  of  quality  by  the  seller,  unless  he  can 
show  that  the  representation  was  bottomed  on  fraud.  If,  indeed, 
the  repxesentation  was  false,  to  the  knowledge  of  the  party  mak- 
ing it,  this  would  be,  in  general,  conclusive  evidence  of  firand;  but 
if  the  representation  was  honestly  made,  and  believed  at  the  time 
to  be  true,  by  the  party  making  it,  although  not  true  in  point  of 
fact,  we  do  not  think  that  this  amounts  to  fraud  in  law."  14  M. 
Sf  W.  651.  In  this  case  there  was  a  sale  of  cotton  by  samples, 
and  the  samples  were  represented  as  fair.  A  part  of  the  lot 
proved  to  be  falsely  packed.  The  purchaser  had  accepted  the 
cotton  and  paid  the  purchase  money,  and  he  could  not,  therefor^ 
repudiate  the  contract,  and  was  remediless  at  law  but  in  an  action 
for  damages.     We  cannot  assent  to  the  doctrine  of  this  case.    If 


CASSVILLE,  MARCH  TERM,  1849.  477 

Smith  and  Shorter  ««.  Mitchell. 

the  purchaser,  by  samples,  is  without  remedy  unless  he  can  prove 
a  moral  fraud — ^prove  an  intention  to  defraud — ^by  proving  the  tci" 
enter ^  or  in  some  other  viray,  then  he  is  at  the  mercy  of  the  seller. 
The  seller  might  know,  he  ought  to  know,  by  the  representation 
he  assumes  to  know,  whether  his  samples  are  fair  or  not.  He 
must  be  held  to  know  or  not,  at  his  peril.  It  is  not  enough  that 
he  may  believe  what  he  states— -he  must  be  sure  of  his  ground — 
his  evidence  must  be  sufficient  at  his  peril.  By  his  false  state- 
ments— ^false  in  fact — ^he  has  got  the  purchaser's  money  and  he 
has  not  got  an  equivalent.  It  is  not  right,  or  just,  or  honest,  and 
he,  in  my  judgment,  is  liable  in  damages  for  a  fraud.  Upon  this 
point  the  Exchequer  Chamber  is  at  issue  with  the  Supreme  Court 
of  the  United  States.  That  Court  say,  **  We  think  we  may  safely 
lay  down  this  principle— that  whenever  a  sale  is  made  of  property 
not  present,  but  at  a  remote  distance,  which  the  seller  knows  the 
purchaser  has  never  seen,  but  which  he  buys  upon  the  represen- 
tation of  the  seller,  relying  on  its  truth,  then  the  representation, 
in  effect,  amounts  to  a  warranty ;  at  least,  that  the  seller  is  bound 
to  make  good  the  representation."  13  PeterM,  42.  To  the  sound- 
ness of  this  rule  we  yield  our  hearty  assent  From  this  review 
of  the  leading  English  cases,  both  ancient  and  modem,  it  is  obvi- 
ous that  there  is  quite  a  conflict  of  authority  in  Great  Britain  up- 
on the  question  of  the  acienter  in  Courts  of  Law.  The  weight  of 
authority,  the  paramount  weight  of  opinion,  if  not  the  greater 
number  of  judgments,  is  against  its  materiality.  Its  immateriality 
has  received  the  sanction  of  the  House  of  Lordi,  of  Lords  Mans- 
fiddj  Ktnyomi  Abtnger  and  Denman^  Sir  James  Mansfield^  Best,  C. 
Jl  and  Baron  Alderson,  In  addition  to  the  cases  referred  to,  the 
following  may  be  consulted,  as  elucidating  the  subject :  4  Taunt, 
847.  2  East,  314.  4  Camp.  22.  2  Ld.  Raymond,  1118.  2  M. 
^  W.  519.  A  M.SfW.  337.  5  Bing.  JV.  C.  97.  12  East,  632. 
4  Bing.  66.  3  Q.  B.  58.  2  Or.  M.  Sf  R.  157.  5  B.  S^  Ad.  797. 
3B.  i^  Or.  623.  2  East,  488,  noU.  3  B.  ^  Ad.  114.  1  Wm. 
Bla.  463. 

Without  reviewing  the  authorities  in  this  country  on  the  same 
question,  (as  this  cause  is  to  be  determined  upon  equitable  rather 
than  legal  principles,)  I  remark  that  they  are  also  conflicting,  but 
that  the  rule  settled  in  Chandler  vs.  Lopus,  seems  most  generally 
to  have  prevailed.  I  pass,  now,  to  inquire  how  the  questions 
made  in  this  record,  stand  in  Courts  of  Equity  1    And  here»  to 
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the  inquirer  the  way  is  open  and  easy.  He  is  in  a  more  pleasant, 
if  not  a  purer  region.  The  mind  is  not  so  tightly  laced  or  so 
straightly  bound.  He  breathes  more  freely.  The  question  is, 
whether  a  contract  for  the  purchase  of  property  will  bo  set  aside 
by  a  Court  of  Chancery,  and  the  parties  remitted  to  the  position 
which  they  respectively  occupied  before  the  contract,  in  a  case 
where  the  buyer  acts  upon  the  false  representation  of  the  seller, 
in  relation  to  a  material  fact,  whether  its  falsity  be  known  to  him 
at  the  time  or  not 

If  a  party  intentionally,  or  by  design,  misrepresent  a  ma* 
terial  fact,  in  order  to  mislead,  or  entrap,  or  cheat,  or  obtain  an 
undue  advantage  of  another,  it  is  a  plain  case,  it  is  what  Mr. 
Story  calls  a  "  positive  fraud  in  the  truest  sense  of  the  terms."  I 
need  not  enlarge  upon  a  proposition  so  just  and  so  plain. 

[6.]  The  fraud  may  be  practised  by  deeds  or  acts  as  well  as  by 
words,  by  artifices  to  mislead  as  well  as  by  positive  assertions. 
For  example— in  this  case,  if  there  was  a  fraud  practised  by 
Smith  upon  Mitchell,  (and  the  Jury  have  found  that  there  was,)  it 
was  done  more  by  artifice  than  in  words — ^by  deeds  rather  than 
by  representations.  No  doubt  Mitchell  was  induced  to  take  the 
note  of  Moore,  upon  the  recommendation  of  Cunningham's  let- 
ter mainly — a  letter  which,  it  is  very  apparent.  Smith  had  pro- 
cured to  be  written  for  the  purpose  of  misleading  and  cheating 
Mitchell. 

[7.]  I  find  the  rule  of  law  which  we  recognize  as  governing 
this  case,  and  as  sustaining  the  judgment  of  the  Court  below,  laid 
down  with  precision  and  perspicuity  by  Mr.  Story,  as  follows: 
**  Whether  a  party  thus  misrepresenting  a  fact  knew  it  to  be  false, 
or  made  the  assertion  without  knowing  whether  it  were  true  or 
false,  is  wholly  immaterial.  For  the  affirmation  of  what  one  does 
not  know  or  believe  to  be  true,  iq  equally,  in  morals  and  law,  as 
unjustifiable  as  the  affirmation  of  what  is  known  to  be  positively 
false."  Story's  Com.  on  Eq.  §193.  This  rule  of  manifest  equity 
and  sound  morality,  we  have  seen,  was  recognized  in  the  British 
Courts  of  Law,  by  some  of  the  most  learned  of  the  Common  Law 
Judges.  It  ought  not  to  be  questioned  in  any  Court  professing 
to  administer  justice. 

If  the  fact  misrepresented  is  known  to  be  false,  then  the  fraud  is 
positive,  deliberate,  and  springs  out  of  the  mind  and  heart.  The 
great  rule  of  Christian  equity,  "  Do  unto  others  as  you  would 
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that  Others  should  do  unto  you,"  is  violated,  and  an  act  of  swind- 
ling imbues  the  conscience.  The  money  of  one  man  is  abstract- 
ed by  the  sheer  villainy  of  another,  without  any  equivalent  or  re- 
ciprocity of  benefits.  In  such  a  case,  by  universal  consent,  Courts 
of  Equity  will  compel  restitution.  If  the  fact  is  neither  known 
to  be  true  or  false,  the  afErmation  of  its  truth  is,  in  morals  a  false- 
hood, and  in  law  a  fraud.  The  turpitude  in  the  latter  case,  by  a 
nice  balancing  in  the  moral  scales,  may  be  considered  as  being  a 
fraction  less  intense,  and  that  is  all  the  difference.  The  conse- 
quence to  the  injured  party  is  tho  same  in  both  cases,  and  the  con- 
sequences to  the  healthfulness  of  contracts  throughout  the  entire 
business  world,  if  such  delinquency  was  tolerated,  would  be, 
also,  in  both  cases  the  same.  In  both  cases  there  is  an  actual 
fraud,  a  moral  fraud  necessarily  deducible  from  the  affirmation 
of  a  fact  which  is  false,  and  upon  which  another  is  induced  to  act 
to  his  injury.  In  all  such  cases  the  intervention  of  a  Court  of 
Chancery  may  be  put  upon  the  ground  of  fraud.  ' 

[8.]  If  the  party  affirming  believes  the  fact  to  be  true,  but  is  mis- 
taken, he  is  to  be  relieved  from  the  imputation  of  a  fraudulent  in- 
tention— in  morals  he  cannot  be  held  as  derelict-— but  in  that  case 
he  has  perpetrated  a  fraud  in  law,  against  which  Equity  will  re- 
lieve, upon  principles  ex  equo  et  bono.  Natural  justice  will  not 
permit  one  to  retain  the  property  of  another,  obtained  through  his 
own  agency,  and  for  which  he  has  paid  nothing. 

To  give  applicability  to  the  rule,  as  above  stated,  several  things 
are  necessary,  to  wit :  First,  the  affirmation  must  be  of  a  material 
fact,  constituting  an  inducement  or  motive  to  the  act  of  the  other 
party,  and  by  which  he  is  misled.  Without  a  doubt,  in  this  case, 
the  fact  affirmed,  to  wit :  the  solvency  of  Moore  and  his  sureties, 
was  materia],  and  constituted  Mitchell's  inducement  to  the  con- 
tract. The  solvency  of  Moore  and  his  sureties  was  the  moving 
element  of  the  whole  transaction,  so  far  as  Mitchell  was  concerned. 
Again,  the  misrepresentation  must  be  in  something  in  regard  to 
which  the  one  party  places  trust  and  confidence  in  the  other. 
This  was  the  case  here.  It  was  argued,  that  Mitchell  did  not 
place  confidence  in  Smith's  representations,  because,  by  one  wit- 
ness, it  was  proven  that  he  said  that  he  placed  no  confidence  in 
what  he  said.  Whether  he  did  or  not,  was  a  question  for  the 
Jury.  If,  however,  he  did  not  trust  in  Smith's  representations, 
he,  beyond  all  doubt,  did  trust  in  his  acts,  his  devices^  and  partic- 
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ularly  in  the  letter  addressed  to  Smith  hy  Cunningham,  procured 
by  Smith  to  be  written  to  himself,  and  produced  by  Smith  to 
Mitchell  as  proof  of  the  solvency  of  Moore. 

Nor  does  the  rule  apply  to  cases  where  the  fact  affirmed  is  of 
such  a  nature,  that  the  other  party  had  no  right  lo  place  reliance 
on  it,  and  it  was  his  own  folly  to  give  credence  to  it,  for  Courts 
of  Equity  will  not  aid  parties  who  will  not  use  th^ir  own  sense 
and  discretion.  This  exception  contemplates  a  case  where  both 
parties  have  equal  opportunities  and  means  of  knowing  the  truth 
of  the  statement,  and  where,  in  the  very  nature  of  the  transactionf 
it  is  unreasonable  to  believe  that  a  sensible  man  would  act  upon 
the  statement  of  the  other  side,  and  where,  if  he  does,  he  must  be 
considered  as  reposing  a  confidence  not  necessary,  and  not  ex* 
pected,  and  without  ordinary  sense  and  discretion.  Such  is  not 
the  case  on  this  record. 

[9.]  The  rule  in  Equity  goes  yet  farther ;  for  if  a  party  inno- 
cently, by  nustake^  misrepresents  a  fact,  it  is  equally  conclusive, 
for  it  operates  as  a  surprise  and  imposition  upon  the  other  party. 
Equity  will  reform  a  contract  where  a  mistake  has  been  made,  in- 
nocently by  both  parties,  to  the  injury  of  one.  This  is  an  old 
head  of  Equity  jurisdiction.  A  mistake  by  one  is  as  strong  a 
ground  for  equitable  interposition »  as  a  mistake  by  both.  With 
stronger  reason  will  it  interfere  and  set  aside  a  contract,  when 
the  affirmation  is  not  by  mistake,  innocently,  but  wilfolly,  vritb 
knowledge  of  the  falsity  of  the  fact,  or  vnth  criminal  reckless- 
ness, not  knowing  whether  the  fact  be  true  or  false.  As  to  the 
last  proposition,  see  Pearaon  vs.  Morgan,  2  Bro.  Ch,  Rep^  389. 
Burrows  vs,  Locke,  10  Vesey,  475.  DeManviUe  vs,  CompUm,  1 
Vesey  if  B.  355.  Ex  parte  Carr,  3  Ves,  4'  B.  111.  1  Mortem 
Ins,  &.  1,  rA.  10,  §1.  Story's  Com,  on  Eg,  §193.  Rogers  tfs.  Air 
kinson  et  al.  1  KeUy's  i^.  12.     13  Peters'  R,  26. 

I  shall  not  attempt  to  illustrate  or  sustain  by  reasoning  ftrther 
the  doctrine  of  the  immateriality  of  knowledge  of  a  fact  repre- 
sented as  true,  in  order  to  rescind  a  contract  in  a  Court  of  Equity, 
but  refer  to  the  following  authorities  as  fully  sustaining  it,  11  Mai* 
dock  Chancery,  208.  Neville  vs.  Wilkinson,  1  Bra.  Ck,  C^.546. 
Ainsly  vs,  Medlicot,  9  l^esey,  21.  2  Bro,  Ck.  Cos.  385.  1  Vem. 
1 36.  Fulton's  Ex'rs  vs.  Roosevelt,  5  Jokns.  Ck,  R.  174.  2  Cowem, 
129.  McFerran  vs.  Taylor  SfMassie,  3  Cranck,  281.  6  Vesey  R. 
180, 189.    Jeremy,  385,  386.     Smitkvs.  Rickards,  13  Peters,  86. 
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Grant  vs,  Whiie,  Freem.  R.  57.  Laidlaw  vs.  Organ^  2  Wheat. 
R.  178, 195.  SnUth  vs.  The  Bank  of  Scotland,  1  D€nc.  Pari.  R. 
272.  Lowndes  vs*  Lane,  2  Cox's  R.  363.  3  Meriv.  R.  704.  2 
KeUy,  66.    4  Ga.  R.  95. 

Let  the  judgment  be  a^med. . 


No.  63.  Radford  R.  Clo0di8,  plaintiff  in  error,  vs.  The  Bank  or 

Tennessee,  defendant. 

[1.]  It  must  affmnatwdy  appear,  either  by  the  certi6cate  of  the  presiding 
Judge,  or  the  tranacript  of  the  record  sent  np  by  the  Clerk,  that  the  bill  of 
ezceptioni  was  signed  and  certified  within  thirty  days  after  the  close  of  the 
term  in  which  the  cause  was  heard. 

Motion  to  dismiss  the  writ  of  error* 

IsU  Because  the  bill  of  exceptions  was  not  signed  by  the  pre- 
siding  Judge  below  within  thirty  days,  as  required  by  law. 

8d.  Because  the  bill  of  exceptions,  writ  of  error,  and  citation 
and  notice  were  not  filed  with  the  Clerk  in  the  Couit  below,  as 
required  by  law,  within  ten  days  after  the  bill  of  exceptions  was 
signed. 

3d.  Because  there  has  been  no  notice  given* 

4th.  Because  there  has  been  no  notice  filed  in  the  Clerk's  ofiice 
of  the  Court  below. 

5th.  Because  there  is  no  certificate  by  the  Clerk  of  the  Court 
below,  of  the  record  and  original  papers,  as  required  by  law  and 
the  rules  of  Court. 

It  appeared  firom  the  record,  that  the  cause  was  tried  on  Tues- 
day, the  17th  of  October,  1848,  and  the  bill  of  exceptions  was 
signed  on  November  20th,  1848.  It  did  not  appear  from  any  of 
the  papers  on  what  day  the  Court  adjourned.  » 

On  the  bill  of  exceptions  there  was  the' certificate  of  the  Clerk, 
dated  December  Ist,  1848,  that  these  "  were  the  original  writ  of 
error  and  citation  filed  in  his  office." 

There  was  among  the  papers  a  writ  of  error»  citation  and  no- 
voL.  yj.        61 
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tice,  but  there  was  oo  entry  on  either  of  their  being  filed  in  the 
•fiice  of  the  Clerk  below. 

There  was  also  a  loose  paper,  purporting  to  be  the  certificate 
of  the  Clerk,  that  the  accompanying  papers  were  a  true  trans- 
cript of  the  record  of  the  proceedings  pf  the  Court  below.  This 
paper  was  dated  December  1st,  1848. 

There  was  no  certificate  by  the  Clerk,  showing  that  the  bill  of 
exceptions  or  notice  of  the  signing  thereof,  ever  were  filed  in 
kis  office. 

Hooper  &  Mitchell,  for  the  motion. 

W.  H.  Underwood,  conti'a. 

Bif  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  pleadings  in  this  case  are  incurably  defective.  The  law 
requires  that  notice  of  the  signing  of  the  bill  of  exceptions  shall 
be  given  to  the  adverse  party,  or  his  counsel,  within  ten  days  af- 
ter the  same  shall  have  been  done,  and  filed  in  the  Clerk's  office, 
with  the  bill  of  exceptions.  This  requisition  of  the  Statute  has 
not  been  complied  with. 

Again  :  by  the  Act  of  1845,  bills  of  exceptions,  in  both  civil 
and  criminal  cases,  were  required  to  be  drawn  up  and  submitted 
to  the  Judge  before  whom  such  cause  was  tried,  within  four  days 
afier  the  trial  thereof.  This  provision  is  repealed  by  the  Act  of 
1847,  and  in  lieu  thereof,  the  party  complaining  is  allowed  thirty 
days  af^er  the  close  of  the  term  in  which  said  cause  was  heard, 
for  drawing  up  and  submitting  his  bill  of  exceptions  for  the  sig* 
nature  and  certification  of  the  Judge. 

[1.]  Still  it  must  be  made  affirmatively  to  appear  from  the  re» 
cord,  that  this  duty  has  been  performed  within  the  time  prescrib- 
ed, to  wit :  thirty  days  after  the  close  of  the  term  in  which  said 
cause  was  heard ;  and  this  can  be  shown,  either  by  the  statemeiit 
of  the  Judge  in  his  certificate,  or  by  the  Clerk's  eahedymg  in 
the  transcript  of  the  record,  the  day  of  the  adjourniiMnt  of  the 
Court  at  which  the  cause  was  decided. 

It  has  often  been  intimated,  that  too  much  precitum  is  exacted 
in  bringing  up  cases  to  this  Court  Our  reply  is,  that  in  the  dis- 
tribution of  power,  we  are  the  ^xw-txptnmdimg  and  not  thelaw- 
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making  or  X^yf^executing  department  of  the  Government,  and  that 
we  are  ready,  at  all  times,  cheerfully  to  obey  the  will  of  the  6oy«> 
reign  authority,  in  this  as  in  every  other  matter.  Whatever  chan« 
ges  experience  may  suggest  in  the  organic  law  creating  this 
Court,  dispensing  with  the  notice  of  the  signing  of  the  bill  of 
exceptions,  and  with  the  filing  of  these  documents  in  the  proper 
office,  can  hardly  be  reckoned  among  the  nurobef .  For,  however 
liberal  the  Legislature  may  have  been  upon  the  subject  of  amend- 
ments, they  still  require,  and  I  apprehend  always  will,  that  pro- 
cess should  be  annexed  to  the  writ,  and  the  defendant  served  with 
a  copy^  a  reasonable  time  before  the  trial.  To  do  less  would  be 
tQ  insure  surprise,  trick  and  artifice.  If  it  was  unreasonable,  in 
the  opinion  of  the  Roman  Governor,  to  send  a  prisoner,  and 
not  to  signify  withal  the  crimes  alleged  against  him,  the  law 
judges  it  to  be  equally  so,  to  pass  upon  the  dearest  civil  rights 
of  the  citizen,  without  first  giving  him  notice  of  his  adversary's 
complaint.  But  the  policy  or  propriety  of  this,  as  well  as  every 
other  matter  appertaining  to  the  subject,  belongs  exclusively  to 
another  tribunal.  In  the  meantime,  we  do  but  simply  discharge 
our  duty  in  executing  whatever  the  people,  through  their  repre- 
sentatives, have  seen  fit  to  ordain,  resting  upon  the  maxim,  id 
quod  nbi  poptdus  constituetf  jus  est. 


No.  64. — Alfred,  a  slave,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant. 

[1.]  The  owner  or  manager  of  a  slave,  charged  with  a  capital  offence,  when 
acting  as  the  counsel  of  his  slave  on  the  trial,  can  lawfully  waive  the  num- 
ber of  Jurors  required  by  the  Statute  to  be  impannelled  for  the  trial  of  mch 
slave,  and  content  to  take  the  first  twelve  on  the  Jury  list 

£2.]  On  the  trial  of  a  slave  charged  with  a  capital  offence,  and  a  verdict  of 
guilty,  the  Court  will  not  interfere  to  grant  a  new  trial,  on  the  ground  that 
them'idence  was  not  sufficient  to  authorize  the  verdict,  where  there  is  some 
evidence  for  the  consideration  of  the  Jury,  and  no  error  in  law  apparent  on 
die  iace  of  the  record. 
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Certiorari,  decided  by  Judge  Wright,  Cass  Superior  Court, 
February  Term,  1849. 

Alfred,  a  slave,  tbe  property  of  James  W.  M.  Berrien,  was 
placed  upon  his  trial  before  the  Justices  of  the  Inferior  Court  of 
Cass  County,  for  the  oflfence  of  an  a&sault  with  intent  to  commit 
a  rape,  upon  the.  person  of  a  white  girl  of  about  four  years  of 
age.  Twenty-three  Jurors  were  impannelled,  and  the  farther  im- 
pannelling  was  waived  by  tbe  owner  of  the  slave,  then  in  Court, 
acting  as  counsel  for  the  slave.  After  the  evidence  was  gone 
through,  (which  it  is  unnecessary  to  insert,)  the  Court  being  of  the 
opinion  that  the  testimony  was  insufficient  to  find  the  said  Alfred 
guilty  of  the  charge,  charged  the  Jury  that  there  would  be  no  im* 
propriety  in  a  verdict  of  guilty  of  an  assault  and  battery,  if  they 
thought  he  was  not  guilty  of  the  crime  charged.  The  Jury  re- 
turned a  verdict  of  guilty  of  the  crime  charged. 

A  certiorari  was  prayed  to  the  Superior  Court,  on  the  g^unds 
that  the  Jury  were  improperly  impannelled,  and  that  the  verdict 
was  contrary  to  law  and  evidence  and  the  charge  of  the  Court 

Upon  hearing  the  certiorari,  the  Judge  of  the  Superior  Court 
refused  to  grant  a  new  trial,  and  this  decision  is  alleged  as  error. 

W.  H.  Underwood,  for  plaintiff  in  error. 

J.  MiLNER,  for  defendant 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

Two  grounds  of  error  have  been  assigned  upon  the  record  to 
the  judgment  of  the  Court  below. 

First,  that  the  Jury  were  not  impannelled  as  required  by  law. 

Second,  that  the  verdict  of  the  Jury  was  contrary  to  law  and 
evidence  and  the  charge  of  the  Court 

[1.]  The  9th  section  of  the  Act  of  1816,  which  is  amendatory 
of  the  Act  of  1811,  provides,  that  the  Justices  of  tbe  Inferior 
Court,  or  a  majority  of  them,  when  notified  of  the  eovnmittiient 
of  a  slave  for  a  capital  offence,  shall  cause  to  be  drawn,  feirijrand 
impartially,  from  the  Jury  box,  the  names  of  persons  solgoct  to 
serve  as  Jurors,  not  less  than  twenty-six,  nor  more  than  thirty- 
six  Jurorsi  who  shall  be  summoned  to  attend  at  the  time  and  plaoe 
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pointed  out  for  the  trial  of  euch  slave  by  the  Inferior  Court. 
PruuXf  792.  On  the  trial  of  the  slave,  Alfred,  only  tioenty-three 
Jurors  were  impannelled ;  hut  the  reason  why .  the  legal  numher 
was  not  impannelled,  the  record  states  to  be,  that  the  Blave  was 
represented  in  Court  by  his  owner,  J.  W.  M.  Berrien,  Esq.  and 
Thomas  Berrien,  as  his  counsel,  who  waived  the  impannelling  the 
legal  number  of  Jurors,  and  agreed  that  the  first  twelve  Jurors 
answering  to  their  names  should  try  the  cause.  By  the  9th  sec- 
tion of  the  Act  of  1811,  of  which  the  Act  of  1816  is  amendatory, 
it  is  provided,  the  owner  or  manager  of  the  slave,  shall  have  the 
right  of  challenging  seven  of  the  number  of  Jurors  summoned, 
and  the  Court  five  on  the  part  of  the  State.  Prince^  791.  The 
argument  for  the  plaintiff  in  error  is,  that  the  slave  being  proper- 
ty, and  supposed  to  be  merely  passive,  the  Court  is  bound  to  see 
that  he  had  the  legal  number  of  Jurors  summoned  for  his  trial, 
and  that  his  owner  could  not  waive  his  right,  as  secured  by  law, 
to  have  the  twenty-six  Jurors  impannelled. 

The  answer  to  that  argument  is,  that  the  Legislature  most  clear- 
ly contemplated  that  the  owner  or  manager  of  the  slave  would 
protect  his  own  interest  and  the  rights  of  his  slave ;  for  the  right 
to  challenge  seven  of  the  Jurors,  is  expressly  given  to  the  oumer 
of  the  slave.  Not  only  the  interest  which  the  owner  has  in  his 
slave,  but  his  personal  attachment  for  him,  will  always  prompt 
him  to  be  vigilant  in  securing  and  protecting  all  the  rights  of  his 
slave ;  and,  as  is  too  often  the  case,  as  we  all  know,  the  just  pen- 
alty of  the  law  is  defeated  in  consequence  of  such  interest  and  at- 
tachment. Here,  the  owner  of  the  slave  thinking,  doubtless,  it 
would  be  for  the  interest  of  his  slave,  as  well  as  for  his  own  in- 
terest, to  take  the  first  twelve  on  the  Jury  list,  waived  the  impan- 
nelling more  than  twenty-three,  and  we  think  he  had  the  legal 
right,  under  the  law,  to  make  such  waiver. 

[2.]  With  regard  to  the  second  ground  of  error,  it  has  been 
urged  upon  us,  that  a  new  trial  should  be  granted,  because  the 
evidence  was  not  sufficient  to  authorize  the  Jury  to  have  found 
the  slave  guilty  of  the  offence  with  which  he  was  charged.  Had 
we  been  the  Jurors  who  tried  the  cause,  we  might  have  drawn  a 
different  concltision  from  the  evidence  than  they  did,  and  felt  it  to 
have  been  our  duty  to  have  found  the  slave  not  guilty ;  but  there 
was  iomc  evidence  of  which  the  Jiiry  were  the  exclusive  judges, 
and  they*  in  the  exercise  of  their  judgment*  have  found  him  guil- 
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ty,  and  we  do  not  consider  that  we  have  the  legal  power  aud  au- 
thority to  control  their  verdict.  We  are  free  to  say,  that  we  have 
scrutinized  this  record  very  closely,  to  find  a  legal  reason  for  set- 
ting  aside  the  verdict  in  this  case,  inasniuch  as  the  evidence  is  not 
as  clear  and  satisfactory  to  our  minds  as  we  could  wish,  to  author- 
ize a  conviction.  In  reply  to  the  argument  pressed  upon  as  on 
the  ground  of  humanity  for  the  slave  whose  life  is  about  to  be 
forfeited  by  the  judgment  which,  under  the  law,  we  feel  bound  to 
render  in  this  case,  it  will  be  sufficient  to  remark,  that  we  are  not 
clothed  with  the  pardoning  power;  the  power  to  pardom  is  vested 
in  another  branch  of  the  Government,  by  which,  we  cannot  per- 
mit ourselves  to  doubt,  it  will  be  properly  and  judiciously  exer* 
cised. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  65.— James  Love,  plaintiff  in  error,  vs.  Thomas  C.  Hacbjbtt 
and  another,  admrs.  of  Robt.  Ware,  and  others,  defendants. 

[1.]  It  is  the  province  of  the  Court  to  determine  what  is,  in  law,  sach  a  pro- 
mise as  will  take  a  case  out  of  the  Statute  of  Limitation,  but  it  is  for  the 
Jury  to  find  what  promise  is  in  fact  made. 

[2.]  A,  a  joint  maker  and  surety  on  a  note,  promised  the  holder,  that  if  he 
would  not  sue  on  it  until  a  bill  to  marshal  the  assets  of  the  principal,  who 
was  dead,  was  determined,  and  tiie  amoaat  allowed  upon  the  note  by  tlM 
decree  was  paid,  he  would  pay  the  balance  then  due  on  the  note:  Hdd^ 
that  upon  the  fulfilling  of  the  conditions,  the  promise  became  an  absolote 
promise  to  pay,  and  would  be  a  sufficient  reply  to  a  plea  by  A,  on  a  suit 
against  him  on  the  note,  of  the  Statute  of  Limitations:  Hddy  that  it  was  in- 
cumbent on  theplaintilf  to  show  that  the  conditions  werefblfiUed,  but  that 
it  was  not  necessary  for  him  to  prove  that  they  were  falfiUed  hrfare  the  ia* 
atitution  of  the  suit,  it  being  suiBcient  to  show  that  they  we»o  Jblfilled  be- 
fore the  trial.  , 

Assumpsit,  in  Floyd  Superior   Court,  October  Term«  1848» 
before  Judge  Wright. 
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This  was  an  action  of  assumpsit,  commenced  August  Ist,  1846, 
upon  a  note  for  $700,  principal,  due  25th  December,  1839,  and 
signed  by  Robert  Ware,  Wm.  Smith,  John  Smith  and  John  H. 
Lumpkin,  to  which  the  defendants  pleaded  general  issue.  Statute 
of  Limitations,  and  notice  and  failure  to  sue. 

Upon  the  trial  the  note  was  given  in  evidence  on  the  part  of 
the  plaintiff,  and  the  depositions  of  Julius  M.  Patton,  who  swore, 
that  be  had  a  conversation  with  John  H.  Lumpkin^  one  of  the  de- 
fendants, in  relation  to  the  claim  sued  on  in  this  case.  It  was  at 
the  April  Term  of  the  Superior  Court  of  Floyd  County,  in  the 
year  1844,  as  he  believes.  Witness  mentioned  to  Lumpkin  that 
he  had  established  a  copy  of  a  note  that  had  been  lost,  against 
Ware's  estate,  William  Smith,  John  Smith  and  himself,  and  wit- 
ness said  to  Lumpkin  that  he  (Lumpkin)  would  have  to  pay  the 
most  of  it,  as  it  was  thought  Ware's  estate  would  fall  far  short  of 
paying  the  debts,  and  William  Smith  and  John  Smith  were  con- 
sidered broke  or  insolvent,  and  witness  supposed  he  (Lumpkin) 
did  not  wish  to  be  sued  upon  the  claim.  Lumpkin  said  he  did 
not  wish  to  be  sued  on  the  claim ;  that  he  had  lost,  or  should  lose, 
considerable  on  account  of  Ware,  and  that  he  did  not  wish  to 
increase  his  losses  by  adding  costs  thereto  ;  and  Lumpkin  then 
said  to  witness,  if  you  won't  sue,  or  don't  sue,  (one  or  the  other,) 
until  the  bill  which  had  been  filed  by  the  administrators  of  Ware 
to  marshal  the  assets  of  the  estate,  (then  pending,)  should  be  dis- 
posed of,  and  the  amount  which  should  be  allowed  to  this  claim 
was  paid,  then  he  would  pay  the  note.  Witness  replied,  that  his 
client  could  have  no  right  to  complain  if  he  got  his  money  as  soon 
as  it  could  be  collected  by  law,  and  asked  Lumpkin  if  his  promise 
was  to  pay  the  balance  of  the  note  so  soon  as  the  bill  referred  to 
was  disposed  of,  and  the  amount  allowed  to  this  claim  should  be 
paid  upon  it.  Lumpkin  said  that  was  his  promise ;  to  which  wit- 
ness replied,  he  would  let  the  matter  lie  until  the  disposition  of 
the  bill,  and  expressed  his  belief  that  would  be  before  he  could 
collect  the  money  if  he  were  to  sue.  In  October,  1845,  the  bill 
referred  to  not  having  been  disposed  of,  witness  said  to  Lumpkin 
that  he  wished  him  to  put  their  agreement  in^writing,  as  life  was 
uncertain.  Lumpkin  asked  what  was  the  promise  he  had  made. 
Witness  stated  the  same  he  has  now  sworn  to.  Lumpkin  said 
witness  had  misunderstood  him,  he  thought,  in  reference  to  the 
promise  made.    He  said  he  had  agreed  to  pay  what  might  be  due 
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upon  the  claim,  so  soon  as  the  bill  above  referred  to  shotild  be 
disposed  of,  and  the  amount  allowed  to  it  from  the  estate  of  Ware 
should  be  paid  upon  it,  if  he  was  liable.  Witness  replied  to  him, 
he  had  said  nothing  about  his  liability  in  the  conversation  referred 
to,  and  witness  then  asked  Lumpkin,  if  he  had  disputed  his  lia- 
bility at  that  time,  how  else  could  it  have  been  ascertained  than 
by  bringing  suit,  and  if  he  (Lumpkin)  supposed  the  witness  would 
have  suffered  it  to  lie  so  long  if  Lumpkin  had  disputed  his  liabiHtj 
in  the  conversation  referred  to.  Lumpkin  said,  if  that  was  wit- 
ness' understanding  of  the  promise  he  had  made,  witness  had  bet- 
ter sue.  Witness  replied,  he  most  certainly  should ;  and  in  the 
month  of  November,  1845,  witness  filed  in  the  Clerk's  office  of 
the  Superior  Court  of  Floyd  County,  a  declaration  fonnded  upon 
the  claim  now  sued  on,  which  declaration  the  Clerk  failed  to  have 
copied  and  served.  Lumpkin  said  nothing  about  payiug  his  pof>^ 
tian,  but  whatever  might  be  due.  The  suit  was  filed  before  the 
bill  was  disposed  of,  for  the  reasons  already  stated.  Plaintiff 
proved,  on  the  trial,  that  the  bill  was  determined,  and  the  amount 
allowed  by  the  decree  thereon  had  been  paid.  The  note  was  not 
barred  by  the  Statute  of  Limitations  at  the  time  of  either  of  the 
conversations  with  John  H  Lumpkin. 

Afler  the  reading  of  this  testimony,  the  plaintiff*  insisted  diat 
the  acknowledgment  and  promise,  as  proved  by  the  testimony, 
were  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations* 
and  moved  that  the  plaintiff*  was  entitled  to  a  verdict ;  which  was 
overruled  by  the  Court,  and  the  plea  of  the  Statute  of  Limita- 
tions was  sustained  by  the  Court,  as  a  bar  to  the  plaintiflTs  rightto 
recover,  and  a  judgment  of  non-suit  was  awarded. 

The  refusal  of  which  motion  for  a  verdict,  and  the  awarding  of 
the  non-suit,  were  excepted  to,  and  are  now  alleged  to  be  erro- 
neous. 

W.  H.  Underwood  and  W.  Ariic,  for  plaintiff  in  error* 

Hooper  &  Mitchell,  for.  defendant* 

Judge  Lumpkin  did  not  preside  in  this  causer  being  a  relatiTV 
to  one  of  the  parties* 

Bff  the  Cof«r^«— Nisbet,  J*  delivering  the  opinion* 
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At  the  time  wben  the  alleged  promise  of  the  defendant,  Lump- 
kin, was  made,  a  bill  was  pending,  by  the  administrator  of  Ware, 
who  was  principal  on  the  note  sued  upon,  to  marshal  the  assets 
of  his  estate.  The  promise,  relied  upon  by  the  plaintiff  as  a  re- 
ply to  the  Statute  of  Limitations,  was  made  in  reference  to  this 
bill.  The  suit  was  brought  after  the  Statute  bai*  had  taken  effect, 
and  before  the  conditions,  (to  wit :  the  termination  of  the  bill  to 
marshal  the  assets,  &c.)  had  been  fulfilled ;  but  at  the  time  of  the 
trial  the  condition  had  been  fulfilled  \  that  is,  the  bill  was  then 
disposed  of  and  the  amount  allowed  upon  the  plaintiff's  claim  had 
been  paid.  Upon  the  trial,  the  Court  held,  that  the  reply  to  the 
Statute  was  not  suflicientt  and  non-suited  the  plaintiff,  and  we  are 
asked  to  review  that  decision. 

[1.]  The  evidence  as  to  what  was  the  promise  of  the  defend- 
ant, being  somewhat  in  conflict,  it  ought  to  have  been  lefl  to  the 
Jury  to  find  what  it  was.  Whilst  it  is  with  the  Court  to  deter- 
mine what  will  amount  in  law  to  a  sufficient  reply  to  the  Statute, 
it  is  for  the  Jury  to  determine  what  it  was.  Regarding  the  ques- 
tion as  before  us,  however,  as  the  presiding  Judge  entertained  it, 
upon  a  motion  to  non-suit  the  plaintiff,  there  seems  to  us  no  alter- 
native but  to  take  the  promise  as  proven  in  the  first  conversation  ; 
the  witness  swearing  that  that  was  the  promise,  notwithstanding 
tlie  subsequent  explanations  of  the  defendant. 

[2.]  What,  now,  is  that  promise?     It  is  a  promise  to  pay  the 
balance  of  the  note  when  the  bill  to  marshal  the  assets  of  Ware 
is  determined,  and  the  amount  allowed  to  it  by  the  decree  on  that 
bill  is  paid.     The  view  we  take  of  this  matter  is  this,  to-wit :  if 
the  condition,  at  the  trial,  was  fulfilled,  it  was  then  an  absolute, 
unconditional  promise  to  pay  what  was  then  due  on  the  note. 
The  fulfilling  of  the  condition  relates  back  to  the  time  when  the 
promise  was  made,  and  makes  it,  at  the  moment  of  fulfilment,  an 
absolute,  unconditional  promise  to  pay.     It  was  not  necessary 
that  the  fulfilment  of  the  condition  should  have  taken  place  before 
the  suit  was  brought.     It  was  necessary  that  the  plaintiff  should 
prove  that  fact  before  he  could  remove  the  statutory  bar — that  ho 
did  do  in  this  case.     A  promise  which,  in  law,  will  be  sufficient 
to  take  a  caee  out  of  tlie  Statute,  will  be  a  sufficient  reply,  even 
though  made  after  suit  brought.     Yea  vs,  Fowrakert  2  Burrow^ 
1099.     Danfortk  vs.  Culvert  11  Johns.  R.  146.     5   Ga.  Reports^ 
486. 
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The  plaintiff  having  proven  upon  the  trial,  the  promise  nitide  be- 
fore the  Statute  took  effect,  with  the  conditions,  and  having  at  ibe 
trial  also  proven  that  the  conditions  had  been  fulfilled,  to  wit ::  that 
the  bill  to  marshal  the  assets  of  the  estate  of  Ware,  had  been  de« 
termined,  and  the  amount  decreed  to  the  plaintiff's  claim  had  been 
paid,  the  promise  then  stood  as  an  absolste  promise  to  pay  what 
was  then  due  on  the  note,  and  was  unquestionably  a  snfficient  re- 
ply to  the  plea  of  the  defendant.  See  Angel  on  Limilatiani,  249 
io  260.  Bell  vs.  Morrison^  1  Peters^  R,  351,  and  the  numtraui  au- 
thorities there  quoted. 

Counsel  for  the  defendant  insisted  that  Uie  plaintiff  was  not 
entitled  to  recover,  because,  instead  of  suing  upon  the  original 
note,  he  should  have  brought  his  action  on  the  new  promise.  The 
question  thus  raised  in  the  argument,  was  not  made  in  the  Court 
below,  and  the  presiding  Judge  did  not  pass  upon  it.  It  is  not, 
therefore,  made  upon  this  record,  and  we  express  no  opinion  upon 
it.  See  Administrator  of  John  Martin  vs.  Broach  t  6  Ga.  Rep9. 
ante^  page  2. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  66.— Bennett  D.  Coopea,  plaintiff  in  error,  vs.  Bueton 

Clood  et  o/^  defendants. 

Issue  having  been  joined  in  this  eau^e,  under  a  protestation 
that^o  notice  of  the  signing  of  the  bill  of  exceptions  had  been 
served  and  filed,  as  required  by  the  Act  of  1845,  and  the  Court 
having  sustained  a  similar  motion  at  this  term,  in  another  cause; 

On  motion  of  counsel,  the  writ  of  error  was  dismissed  without 
argument. 
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No.  67. — James  Russell   and  another,  plaintiffs  in  error,  va. 

March  &  Bbiers,  defendants. 

[1.]  The  record  mutt  show  that  the  bill  of  exceptions  was  certified  and  sign- 
ed by  the  presiding  Judge,  within  the  time  provided  by  Uw. 

[2.]  It  most  appear  that  the  bill  of  exceptions  waa  filed  in  the  Clerk's  office 
of  the  Court  below. 

Motion  to  dismiss  the  writ  of  error. 

HoopEA  &  Akin,  for  the  motion. 

W.  H.  Underwood,  contra. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  record  in  this  case  does  not  show  that  the  bill  of  exceptions 
was  certified  and  signed  by  tlie  presiding  Judge,  within  thirty 
days  after  the  adjournment  of  the  Court,  or  at  what  time  it  was 
certified  and  signed ;  nor  does  it  appear  that  the  bill  of  excep- 
tions has  ever  been  filed  in  the  Clerk's  office  of  the  Court  in  which 
the  cause  was  tried. 

Let  the  writ  of  error  be  dismissed. 


No.  68. — Ehood  Denny,  plaintiff  in  error,  va.  The  State  op 

Georgia,  defendant. 

XI.]  Under  the  18th  section  of  the  lith  division  of  the  Penal  Code,  a  defend- 
ant is  entitled  to  make  his  demand  for  a  trials  at  the  first,  second,  or  any 
fnbseqnentterm  of  the  Court. 

[2.]  When,  upon  demand  of  trial  made  and  entered,  the  Court  passes  an  or- 
der, that  the  defendant  be  tried  at  the  next  term  or  dUcKarged,  the  legal  inference 
is  that  the  Court  did  its  duty,  and  tha^  there  was  at  that  term  a  Jury  im- 
pannelled  and  qualified  to  try  the  cause.  When,  under  a  demand,  a  defen- 
dant is  finally  discharged,  the  better  practice  is.  that  the  order  of  discharge 
recite  the  fiict,  that  at  that  term  a  Jury  wasimpannelled  and  qualified  to  try 
the  case. 
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Motion,  decided  by  Judge  Wright,  in   Lumpkin  Superior 
Court,  March  Tei-m,  1849. 

At  the  March  Term,  1847,  of  Lumpkin  Superior  Court,  an  in- 
dictmeut  was  found  against  the  plaintiff  in  error,  Ebood  Denny, 
for  cheating  and  swindling.  At  the  March  Term,  1848,  a  de- 
mand was  entered  on  the  minutes  for  a  trial  on  behalf  of  the  de- 
fendant, and  an  order  passed,  that  *'he  be  tried  at  the  next  term, 
or  be  discharged."  At  September  Term,  1848,  no  entry  was 
made  on  the  minutes  or  the  docket.  At  March  Term,  1849,  when 
the  case  was  called,  Denny  announced  himself  ready  for  trial, 
and  the  Solicitor  General  having  refused  to  put  him  on  his  trial, 
the  counsel  for  Denny  moved  to  discharge  him,  under  the  order 
taken  at  March  Term,  1848.  The  Court  overruled  the  motion, 
and  thib  decision  is  alleged  to  be  erroneous. 

T.  R.  R.  Cobb,  representing  W.  Martin,  for  plaintiff  in  error. 

J.  MiLNER,  for  defendant. 

Bi/  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  We  are  very  clear  that  the  defendant  in  this  case  was  en- 
titled to  a  discharge.  The  IS fh  section  of  the  l\th  divi4ion  of  the 
Penal  Code,  is  in  the  following  words:  "Any  person  against 
whom  a  true  bill  of  indictment  is  found,  for  an  offence  not  affect- 
ing his  or  her  life,  may  demand  a  trial  at  the  term  when  the  indict- 
ment is  found,  or  at  the  next  succeeding  terra  thereafter,  which 
demand  shall  be'  placed  upon  the  minutes  of  the  Court;  and  if 
such  person  shall  not  be  tried  at  the  term  when  the  demand  is 
made,  or  at  the  next  succeeding  term  thereafter — provided,  that  at 
both  terms  there  were  Juries  impannelled  and  qualified  to  try 
such  prisoner — then  he  or  she  shall  be  absolutely  discharged  and 
acquitted  of  the  offence  charged  in  the  indictment."     Prince^  661. 

This  is  another  of  those  safeguards  which  the  Legislature  has 
wisely  thrown  around  the  citiz|p  charged  with  an  offence  against 
the  laws ;  the  object  of  which  is,  to  prevent  vexatious  delays;  to 
limit  the  unequal  powev  of  the  State  over  the  prisoner,  and  to 
compelf  in  his  bebalff  an  early  tnaL    Its  humanity  and  its  equity 
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no  one  will  question.  The  powers  of  the  Crown  in  criminal  tri- 
als, were  formerly,  in  England,  absolutely  despotic.  The  Courts 
of  Justice  seemed  to  be  organized  rather  to  execute  than  to  try 
the  accused.  Not  so  now  in  England.  We,  by  divers  benignant 
acts,  of  which  this  is  one,  have  effectually  guarded  against  the 
long  delays  of  the  law,  and  the  caprice  or  the  despotism  of  the 
State.  This  law  puts  it  in  the  power  of  the  accused  to  compel  a 
trial,  as  early  as  the  second  term  of  the  Court  after  the  bill  is 
found,  in  cases  not  capital;  and  if  not  then,  at  the  term  after  he 
may  choose  to  demand  a  trial — subject  to  one  condition  only,  and 
that  is,  that  both  at  the  term  when  the  demand  is  made,  and  at  the 
tei*m  thereafter,  there  are  Juries  impannelled  and  qualified  to  try 
him. 

In  this  case  the  bill  was  found  at  March  Term,  1847.  At  the 
second  term  thereafter,  the  demand  for  a  trial  was  made  and  en- 
tered on  the  minutes,  and  an  order  passed,  that  the  defendant  be 
tried  at  the  next  term,  or  discharged.  At  the  term  immediately 
succeeding  the  demand,  nothing  appears  to  have  been  done  in  the 
case,  and  at  March  Term,  1849,  the  State  not  being  ready  for  a 
trial,  the  defendant  moved  for  a  discharge,  which  was  refused. 
Upon  what  ground  it  was  refused  the  record  does  not  disclose. 
Counsel  for  the  State  insisted  that  the  refusal  was  proper  :  First 9 
because  the  demand  was  not  made  either  at  the  first  or  second 
term  after  the  bill  was  found.  Their  construction  of  the  law  is, 
that  inasmuch  as  it  allows  the  demand  to  be  made  at  the  first  and 
second  terms,  it  disallows  it  at  any  and  all  terms  thereafter.  This 
is  not  the  true  construction.  Criminal  Statutes  are  to  be  constru- 
ed liberally  in  favor  of  the  accused.  There  is  nothing  in  the  Stat- 
ute which  expressly  excludes  the  right  of  demand  at  any  term. 
Nor  is  the  right  denied  by  implication.  The  language  of  the  law 
is  not  mandatory,  but  pei*missive.  It  declares,  that  the  defendant 
ma^  demand  a  trial  at  the  first  and  second  terms.  It  is  true,  that 
the  word  maj/,  may  be  construed  as  leaving  the  defendant  at  his 
option  to  demand  or  not ;  but  it  is  also  significant  of  a  right  to  do 
at  the  first  or  second  term,  that  which  before  was  either  question- 
able or  denied.  In  favor  of  the  accused,  the  latter  is  the  reason- 
able meaning.  Without  denying  his  right  to  demand  a  trial  at 
any  subsequent  term,  the  Legislature  has  authorized  it,  at  the  first 
and  second  term.  The  provisions  of  our  Penal  Code  in  relation 
to  this  matter,  appear  to  be  in  lieu  of  the  English  practice,  rela- 
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tive  to  notice  by  tbe  defendant  of  his  intention  to  proceed  to  trial. 
There,  after  a  traverse,  the  defendant  may  give  notice  to  the  pro- 
secutor, of  his  intention  to  proceed  to  trial ;  and  if,  upon  service 
of  the  notice,  the  party  prosecuting,  being  three  times  called  in 
open  Court,  does  not  appear  at  tbe  session  at  which  be  is  notified 
to  appear  and  prosecute,  the  defendant  is  entitled  to  an  acquittal. 
1  Chttty's  Grim,  Law,  397,  398. 

Our  Penal  Code  protects  the  defendant  from  vexations  and  op- 
pressive delays,  v^hilst,  at  tlie  same  time,  tbe  rights  of  the  prose- 
cution are  guarded.  By  entry  of  the  demand  upon  the  minutes 
of  the  Court,  the  State  is  notified  of  the  defendant's  intention  to 
proceed  to  a  trial,  or  be  discharged,  at  tha  subsequent  term.  It 
<;annot  be  taken  by  surprise,  for  in  all  cases  it  has  six  months* 
notice. 

Tbe  construction  of  the  counsel  is  not  in  accordance  with  the 
reason  on  which,  and  the  policy  in  which,  the  Statute  is  founded. 
The  policy  of  the  Act  is  to  inhibit  delays  in  criminal  trials  ;  and 
this  policy  is  based  upon  sound  reasons,  which  need  not  be  here 
^enumerated.  That  constructioB  defeats  the  policy  and  disregards 
Abe  reasons  of  it.  If  it  is  right  and  proper  to  allow  tbe  accused 
to  force  a  trial  by  a  demand  at  the  first  and  second  term,  it  is 
more  manifestly  right,  and  more  obviously  proper,  the  longer  tbe 
cause  is  in  Court.  If  it  be  right  and  proper  before  injurious  de- 
lays have  occurred,  it  is  of  course  right  and  proper  afterwards. 
To  vary  the  form  of  expression — ^it  is  absurd  to  concede  this  right 
when  there  is  less  reason  for  it«  and  deny  it  when  there  is  greater. 

[2.]  Secondly t  the  counsel  claim  that  tbe  refusal  of  the  Court  to 
discharge  the  defendant  in  this  case,  may  be  sustained  upon  tbe 
ground,  that  the  order  directing  him  to  be  discharged  if  not  tried 
at  the  next  term  after  the  demand,  does  not  show  that  at  the  term 
^when  the  demand  was  made,  there  was  a  Jury  impanuelled  and 
qualified  to  try  the  cause.  It  is  true,  that  by  the  law,  the  demand 
•avails  nothing,  unless  at  the  tern  when  the  demand  is  made,  and 
at  the  term  at  which  he  is  ordered  to  be  tried,  there  is  a  Jury  im- 
panuelled and  qualified  to  try  the  issue.  We  roust  presume,  that 
in  passing  the  order,  the  Court  did  its  duty,  and  that  it  would  not 
have  been  granted  unless  there  was  a  Jury  present  qualified  to 
try  the  case.  The  legal  inference  is  to  that  effect.  Tbe  order  is 
in  the  nature  of  a  judgment  of  the  Court.  We  will  not  impeach 
it  by  implicatioa.    At  the  term  at  which  the  order  dinscta  the 
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trial,  there  was  no  entry  in  the  case.  The  presumption  is,  that 
it  was  not  called,  and  was,  therefore  continued  by  the  Court. 
The  rights  of  the  parties  stood  over,  unimpaired,  to  the  next 
term.  At  that  next  term,  the  defendant  asks  the  execution  of  the 
previous  judgment  of  the  Court,  and  the  State  not  putting  him 
upon  trial,  he  was  legally  discharged.  Then,  also,  it  was  neces- 
sary that  a  Jury  be  present,  qualified  to  try  him,  and  the  final 
order  of  discharge  ought  to  recite  that  fact — that  is,  it  is  the  bet- 
ter practice  that  it  should  do^so ;  and  no  doubt,  had  the  Court 
granted  the  discharge,  it  would  have  been,  in  this  case,  recited  in 
the  order.  Suffice  it  to  say,  that  at  the  term  at  which  the  defend- 
ant asked  a  judgment  of  discharge,  it  does  not  appear  to  us,  from 
the  record,  that  there  was  not  then  present  a  Jury  impannelled 
and  qualified  to  try  the  case. 

Let  the  judgment  below  be  reversed. 


No.  69. — John  Ezzell,  plaintiff  in  error,  vs.  Wm.  Maltbie  and 
Richard  D.  Wi^nn,  executors  oT  Elisua  Winn,  deceased,  de- 
fendants. 

[1.]  Aexecated  his  bond  to  B,  conditioiied  to  make  him  a  title  to  a  tract  oT 
.  laud  therein  described,  whenever  the  litigation  then  pending  respecting  it' 
sboald  terminate.  B  brought  suit  upon  the  bond,  alleging  a  forfeiture  there- 
of, in  which  there  was  a  verdict  and  judgment  for  the  defendant,  who  madia 
no  special  defence  to-  the  action :  Heldf  that  the  former  recoveiy  was  ntf  bar 
to  another  action,  and  that  parol  evidence  was  admissible  to  show,  that  on 
the  first  trial  no  other  issue  was  submitted  to  the  Jury,  save  only  the  fact  as 
to  the  pendency  of  the  litigation  referred  to  in  the  bond;  and  that  the  testimony 
was  restricted  exclusively  to  that  point. 

Covenant,  in  Gwinnett  Superior  Court,  before  Judge  BbucH- 
ERTT,  March  Term,  1849. 

John  Ezzell  commenced  his  action  of  covenant  against  the  ex« 
ecutors  of  Elisha  Winn,  deceased,  u^  on  the  following  instruiaent : 
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"  Georgia,  Gwinnett  County  : 

*'  Know  all  men  by  these  presents,  tbat  I,  Elisha  Winn,  am 
held  and  bound  unto  John  Ezzell,  jr.  in  the  sum  of  four  hundred 
dollars,  to  be  paid  on  conditions,  that  the  said  Elisha  Winn  shall 
make  him,  the  said  Ezzell,  his  heirs,  &c.  a  good  title  to  the  land 
and  premises  whereon  he  now  lives :  say,  the  land  conveyed  to 
James  Brown  by  James  Clements,  as  per  deed  of  record,  in  the 
Clerk's  office  of  the  Superior  Court,  for  four  hundred  acres  ;  say 
the  same  to  be  done  so  soon  as  the  present  dispute  of  the  lands 
can  be  got  through  with,  in  default  of  which,  I  will  pay  him,  the 
said  Ezzell,  the  value  of  the  said  land. 

**  Given  under  my  hand  and  seal,  this  6th  January,  1835. 

[Signed,]  "ELISHA  WINN,  [seal.] 

"  Wm.  Maltbie.*' 

The  breach  alleged  was  a  failure  to  make  titles  to  the  land. 

To  this  action  the  defendant  pleaded  a  former  recovery. 

On  the  trial,  the  defendant  gave  in  evidence  the  record  of  a 
former  suit  between  John  Ezzell  and  Elisha  Winn,  on  the  same 
instrument,  with  a  verdict  for  defendant,  and  judgment  thereon, 
15th  March,  1839.  The  record  showed  no  plea  on  the  part  of  the 
defendant. 

The  plaintiff  then  offered  to^ prove,  by  one  Henry  P.  Thomas, 
Esq.  that  the  former  recovery  by  Winn,  in  his  lifetime,  was  not 
had  upon  the  merits,  but  was  obtained  upon  proof  to  the  Jury 
upon  that  trial,  that  the  obligation  was  not  due  at  the  time  of  the 
commencement  of  the  said  first  suit,  nor  at  the  time  of  the  trial 
of  said  case ;  in  this,  that  the  litigation  referred  to  in  the  obliga- 
tion was  still  pending,  and  that  no  other  evidence  was  submitted 
to  the  Jury  upon  the  trial  of  said  first  suit  for  the  defendant,  than 
that  above  stated,  and  that  no  other  issue  was  submitted  to  the 
Jury. 

To  the  admission  of  this  evidence  defendant's  counsel  objected. 
The  Court  sustained  the  objection  and  rejected  the  testimony,  and 
this  b  the  error  alleged  in  the  record. 

Jas.  P^  Simmons,  for  plaintiff  in  error,  cited  and  commented 
on  the  following  authorities : 

1  Stark,  on  Bv.  222,  and  noU.  Crreenl.  on  Ev.  title  Records  and 
Judicial  Proceedings.    Seddon  vs.  Tnlop,  6  T.  R.  608.    5  Mass. 
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334.  BeimeU  vs.  Holmes,  I  N.  Carolina  Rep.  {Dev.  Sf  Bat.)  486. 
Hughes  vs.  Blake,  1  Mawm,  515.  PkilUps  vs.  Berrick,  16  Johns. 
136.  2  lb.  2S9.  8  lb.  442.  13  Mass.  155.  8  Sergt.  4-  Rawl. 
305.  Brti^e  r<.  Sumner,  1  Ptdk.  371.  JVL  Eng.  Bank  vs.  Wins- 
law  if  Lewis,  8  Fick.  113. 

Alezandbb,  for  defendant. 

By  the  Cbftr^.-^LuMFKiN,  J.  delivering  the  opinion. 

The  question  presented  by  this  record  is,  when  is  a  former  re- 
coTery  a  complete  bar  to  another  suit? 

Both  policy  and  principle  would  seem  to  dictate,  that  whenever 
the  record  of  the  first  suit  covers  the  present  cause  of  action,  so 
that  the  merits  might  have  been  passed  upon,  the  former  judgment 
would  be  conclusive,  j^^  se ;  otherwise,  that  salutary  axiom  of 
legal  policy,  which  is  as  old  as  the  law  itself,  nemo  debet  bis  vexari 
pro  una  et  eadem  causa,  would  cease  to  have  any  practical  value ; 
and,  as  was  most  forcibly  remarked  by  Mr.  Justice  Kennedy,  the 
poblic  peace  and  quiet  would  be  subjected  to  the  will  or  neglect 
of  individuals,  and  suitors  would  prefer  the  gratification  of  a  liti- 
gious disposition  to  the  preservatioii  of  the  public  tranquility  and 
happiness ;  and  the  result  would  be,  that  the  tribunals  of  the  State 
would  be  bound  to  give  their  time  and  attention  to  the  trial  of 
new  actions  for  the  same  causes,  tried  once  or  oftenor  before,  be^ 
tween  the  same  parties  or  privies,  without  any  limitation,  other 
than  the  will  of  the  litigants,  to  the  great  delay  and  detriment,  if 
not  exclusion,  occasionally,  of  other  causes  which  never  have 
passed  in  remjudicatam.     Marsh  vs.  Pier,  4  Ratole,  288. 

[1.]  And  yet  we  feel  quite  satisfied,  that  the  proposition  sug^ 
gested  at  the  outset  of  this  opinion,  is  not,  although  it  should  he, 
the  law  of  the  case. 

To  constitute  the  former  recovery  a  complete  bar.  Professor 
Crreenleaf  9ib.y%,  ^  it  must  appear  to  have  been  a  decision  on  the  mer* 
its'*  I  Greenlf,  Ev.  566.  Judge  Tucker  adopts  the  same  rule  ! 
"  But  the  judgment  must  have  been  upon  the  merits  or  it  will  be 
no  bar."  2  Tuck.  Com.  159.  Mr.  Chitty  seems  to  favor  tlie  idea, 
that  to  make  the  plea  of  a  former  recovery  available,  the  defence 
bhould  show,  that  in  the  prior  action,  the  defendant  had  a  verdict 
in  hisfovor  an  the  menu.  1  Chitty's  Plead.^13,  note  C. 
VOL.  vf.        63 
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In  Seddan  and  others  vs,  Tulop,  (6  T.  R.  608,)  another  test  » 
applied,  which  is,  that  the  plea  of  a  former  recovery  is  no  bar,  if 
upon  evidence  it  appears  that  the  matter  of  the  existing  suit  was 
noirinjacif  the  subject  of  inquiry  in  the  former  suit ;  and  this  is  a 
leading  case  in  the  books.  It  is  true,  that  in  the  fornaer  action^ 
there  was  a  count  oti  a  promissory  note  for  ^51,  and  another  foT 
<£25  78.  for  goods  sold  and  delivered,  and  that  the  last  suit  was 
brought  only  for  the  latter  of  these  demands.  Still,  this  can  make 
no  difference  ;  for  hero  the  plaintiff  was  penmlted  to  harass  the 
defendant  with  the  expense  of  two  actions,  when  one  would  have 
answered  the  purpose.  The  record  of  the  former  suit  covers  the 
open  account  as  well  as  the  note.  The  last  cause  of  action,  to 
wit :  the  open  account,  is  in  both  writs,  and  it  could  only  be  with* 
drawn  from  the  operation  of  the  first  verdict  and  judgment,  by 
parol  proof,  showing  that,  in/actt  no  evidence  was  given  as  to  this 
cause  of  indebtedness.  The  authority  of  this  case  cannot  be  eva- 
ded, therefore,  by  saying,  that  the  causes  of  action  were  distinct 
and  embraced  in  different  counts.  Indeed,  the  Court  of  filing's 
Bench  took  no  such  dbtinction,  but  placed  its  decision  upon  the 
ground,  after  full  discussion,  that  the  claim  for  the  goods  now 
made,  was  not  then  made,  though  it  is  apparent,  from  the  record, 
it  might  have  been. 

But  the  case  of  Hitchen  vs.  Campbell,  (2  Blaekstcne*g  Rep,  827,) 
was  upon  the  same  identical  premises;  and  though  it  was  argued 
by  very  eminent  counsel,  it  was  not  even  contended,  that  because 
the  same  sum  demanded  in  the  action  might  have  been  recovered 
in  the  former  one,  therefore  the  plaintiff  could  not  recover  it  in 
that  action.  The  only  inquiry  there  was,  whether  the  same  cemse 
of  action  had  been  litigated  and  considered  in  the  farmer  action. 

So  in  the  cases  of  Rotoell  vs.  Farmer,  (4  T,  R,  146,  '7,)  and  Go- 
lightly  vs,  JeUicox,  {lb.  in  note,)  it  was  held,  that  an  award  made  on 
a  reference  of  all  matters  in  difference  between  the  parties,  was 
no  bar  to  any  cause  of  acdon  that  the  plaintiff  had  against  the  de- 
fendant at  the  time  of  the  submission,  if  the  plaintiff  could  prove, 
that  the  subject  matter  of  the  action  was  not  inquired  into  before 
the  arbitrator. 

The  same  doctrine  was  ruled  in  Martin  vs,  Thornton,  (4  Esp,  R, 
181.)  This  was  an  action  for  malicious  prosecution,  and  for  ma- 
liciously holding  the  plaintiff  to  bail.  There  had  been  an  arbitra- 
tion between  the  parties,  and  an  award,  which  was  produced.    It 
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recited,  that  in  the  cause  of  ThomtOM  vs,  Martin,  the  plaiotiiThad 
no  cause  of  action,  and  awarded  to  the  plaintiff  the  costs ;  and 
that  in  the  other  action,  Martin  vs,  ThamUm,  the  plaintiff,  Martin, 
had  no  cause  of  action,  and  ordered  certain  manuscript  and  print- 
ed papers  to  be  given  up,  and  finally  directed  that  the  parties 
should  execute  mutual  releases.  The  defendant's  counsel  then 
called  the  arbitrator  to  prove  that  the  reference  before  him  was 
a  reference  of  all  matters  in  difference,  and  that  a  claim  had  been 
made  before  him,  by  Martin,  for  compensation  for  the  injury. 
This  evidence  was  objected  to,  and  it  was  contended  that  parol 
evidence  wasnpt  admissible,  a<  the  award  should  speak  for  itself; 
but  it  was  ruled  by  Lord  Alvanley  to  be  competent  and  sufficient 
evidence.    See  also,  Camyn^s  Digest,  title  Action,  L  4. 

What  the  later  authorities  in  England  may  be,  it  is  needless  per- 
haps to  inquire,  it  being  understood  that  we  adopted  the  Common 
and  Statute  Law  of  the  mother  country,  as  it  existed  at  the  com- 
mencement of  the  revolution,  and  with  it  the  construction  put  upon 
it  by  the  British  Courts  at  that  epoch,  and  that  we  are  not  at  liberty 
to  consider  and  follow  decisions  posterior  to  that  period.  In  oth- 
er words,  that  the  14th  day  of  May,  Anno  Domini  1776,  is  the  Pil- 
lars of  Hercules  in  our  judicial  geography,  this  side  of  which  we 
may  not  come  in  our  explanations.  If  this  be  so,  legislation  is 
imperiously  demanded.  We  are,  to  all  intents  and  purposes, 
adscripti  glebis,  and  as  much  serfs  in  mind  as  those  were  in  body, 
who  used  to  go  vnth  the  clod.  This  ought  not  so  to  be.  We  are 
entitled  to  the  benefit  of  jhe  later,  if  not  the  higher  lights  of  the 
great  luminaries  of  the  law.  Why  should  we  be  restricted  to 
the  year  books.  Dyer  and  Flowden,  or  to  their  successors,  the 
Raymonds,  Salkeld,  Strange,  Willes  and  Wilson,  Burrow,  Cow- 
per  and  Douglass,  the  Blackstones,  Bossanquet  and  Puller,  how- 
ever illustrious  the  Judges  whose  decisions  they  record,  for  an 
exposition  of  the  Cpmmon  and  Statute  Law  of  England?  The 
science  of  law  is  pre-eminently  progressive,  and  the  shadows 
which  overhung  th6  age  of  black  letter  have  been  dissipating  by 
degrees  only.  The  British  Courts  have  undoubtedly,  since  our 
separation,  made  great  improvements  in  that  portion  of  the  law 
which  is  common  to  us  both.  Shall  we  be  forever  bound  to  fol- 
low error,  although  now  admitted  and  declared  to  be  such  by  the 
very  tribunals  which  first  established  it  ?  We  honor  our  vene- 
rated predecessors  of  the  olden  time,  who,  brought  up  according 
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to  the  then  philosophy  of  the  schools,  in  habits  of  great  subtlety 
and  refiuement,  displayed  wonderful  acuteness  of  mind  in  main- 
taining every  maxim,  presumption  and  fiction  of  law,  with  sera* 
pulous  exactness.  We  would  prefer,  however,  to  follow  the 
modem  practice,  which,  in  the  administration  of  justice,  and  with 
a  view  to  enlarge  its  boundaries,  does  not  hesitate  to  sacrifice  the 
shadow  in  order  to  secure  the  substance. 

But  I  will  return  to  the  point  from  which  I  have  wandered. 

Some  of  the  earlier  decisions  in  this  country  maintained  the 
rule  with  great  stringency,  that  the  operation  of  the  record  should 
not  be  varied  by  matter  in  pais.  Heu  vs,  HMe,  4  Serg.  SfRtnei* 
246.  6  lb.  57.  Dufy  vs.  Lytle,  5  WaUs,  130.  Brockway  vs. 
Kinney t  2  Johns.  210.  This  last  case  went  to  the  extent  of  hold* 
ing,  that  every  thing  set  out  in  the  declaration  was,  of  necessity, 
presumed  to  have  been  included  in  the  judgment ;  and  that  even 
where  there  were  two  distinct  counts,  unless  a  noUe  prosequi  were 
entered,  parol  evidence  could  not  be  received  to  show,  that  with 
regard  to  one  of  them,  no  testimony  had  been  given  at  the  trial 
And  in  Wheeler  vs.  Van  Houion,  (12  Johns.  313,)  and  Bmmnei  vs. 
Pinto,  (2  Conn.  433,)  it  was  hek),  contrary  to  Rowdl  vs.  Fanmer^ 
and  Golightly  vs.  Jdiicox,  that  after  a  submission  of  all  demands 
to  arbitration,  that  parol  evidence  could  not  be  received  to  show 
that  a  part  of  the  plaintifTs  demands  had  not  been  the  anbject 
matter  of  inquiry  before  the  arbitrators. 

This  doctrine,  however,  has  been  much  relaxed  in  the  more 
modem  cases ;  and  in  Goddard  vs,  8elden,  (7  Conn.  521,)  it  was 
adjudged,  that  although  a  former  recovery  is,  prima /acief  conda- 
sive  as  to  all  matters  which  either  party  could  have  legally  pre- 
sented to  the  Jury  under  the  pleadings,  yet  that  this  presamption 
may  be  rebutted  by  clear  evidence  of  a  contrary  character ;  and 
that  where  a  particular  subject  is  shown  not  to  have  been,  in  fiu:t» 
embraced  in  the  former  judgment,  it  may  be  made  the  subject  of 
another  suit  between  the  parties. 

The  same  law  has  been  fully  recognized  and  applied  by  the 
Courts  of  Pennsylvania  and  New  York.  Cr^  vs.  Steals  6  WaiU. 
375.  Sterner  vs.  Gower,  3  Sergeant  ^  Watts,  143.  Wrigki  vs. 
Butler  ,6  Wend.2S9.  In  this  last  case,  a  second  action  was  brooglit 
by  the  indorsee  gainst  the  indorser,  to  recover  money  expended 
for  &e  use  of  die  defendant,  in  the  payment  of  a  note  on  which 
he  waa  liable,  there  having  been  a  recovery  and  judgment  in  the 
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first  action.  The  defendant  pleaded,  first,  the  general  issue ;  8e« 
cond,  the  fi^rmer  recovery,  setting  fi>rth  the  declaration  in  the 
first  action,  which  contained,  in  addition  to  the  money  counts,  a 
special  count  on  the  note.  Parol  evidence  was  admitted  to  show, 
that  the  verdict  of  the  Jury  had  been  rendered  only  on  the  mo* 
ney  counts,  and  that  the  special  count  on  the  note,  had  not  been 
submitted  to  the  Jury  on  the  trial,  and  the  plaintiff  was  allowed  to 
recover. 

Indeed,  from  a  careful  and  extensive  examination  of  the  au- 
thorities, the  conclusion  to  be  drawn  is,  not  tliat  when  a  recovery 
has  been  had,  and  a  new  suit  is  brought,  that  the  Courts  are 
bound  to  consider  tu  embraced  th^t  which  might  have  been  emhrac'^ 
ed  ;  but  that  the  former  Record  will  not  be  considered  as  having 
settled  the  present  matter,  unless  the  judgment  to  which  this  ef- 
fect is  ascribed,  could  not  have  passed  without  having  decided  the 
present  matter. 

In  the  case  at  bar,  being  reluctant  to  go  one  step  beyond 
what  we  are  compelled  to  do,  we  will  overrule  the  non-suit,  and 
direct  the  case  to  be  re-instated,  on  the  ground  that  the  cause  of 
action  for  which  the  present  suit  is  brought,  did  not  really  exist 
at  the  time  when  the  first  trial  took  place.  According  to  the 
condition  of  the  bond,  Winn  was  not  bound  to  make  titles  until 
the  litigation,  which  was  then  pending  respecting  the  land,  had 
terminated.  The  evidence  which  the  plaintiff  proposed  to  intro- 
duce, was  to  show  that,  on  the  former  trial,  no  other  issue  but  this 
was  submitted  to  tho  Jury,  and  that  the  testimony  was  restricted 
entirely  to  it,  and  that  the  verdict  was  rendered  against  EzzeD 
solely  for  the  reason  that  there  was  no  breach  of  the  bond,  it  be- 
ing in  proof,  that  the  litigation  referred  to  in  the  instrument  was 
still  pending  and  undisposed  of. 

Indeed,  to  my  mind,  the  record  itself  leads  necessarily  to  the 
same  conclusion.  To  the  first  action  there  was  no  plea  whatever 
filed;  and  if  the  right  to  sue  had  then  accrued,  there  must  have 
been  a  verdict  for  nominal  damages  at  least  for  the  plaintiff.  The 
defendant  having  obligated  himself,  under  the  penalty  of  four 
hundred  dollars,  to  make  titles  or  pay  what  the  land  was  worth, 
in  the  absence  of  any  special  defence,  it  could  have  been  an  in- 
quiry merely  as  to  the  amount  of  damages.  The  judgment,  con- 
sequently, under  the  pleadings,  could  only  have  been  awarded 
against  the  plaintifi',  on  account  of  his  failure  to  prove  that  the  li- 
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ligation  had  terniinatecl  concemiDg  the  land — a  condition  prece- 
dent in  the  contract  to  his  right  to  sue. 

Rase  vs.  Standen,  (2  Modem  Rep.  294,)  was  an  account  for  su- 
gar and  indigo.  The  defendant  pleaded  that  the  plaintiff  brought 
an  indebitatus  assumpsit,  a  quantum  meruit,  and  an  insimMl  campu- 
tasset,  for  one  hundred  pounds  due  to  him  for  wares  sold,  to  which 
he  pleaded  non-assumpsit,  and  that  there  was  a  verdict  against 
him,  and  then  averred  that  the  wares  mentioned  in  the  £[)nner 
action  were  the  same  as  those  mentioned  here.  The  plaintiff  de- 
murred, and  it  was  said  for  him,  that  he  had  brought  his  former 
action  on  the  case  too  soon ;  for  if  no  account  be  stated,  the  ac- 
tion on  the  case  on  the  insimul  camputasset  will  not  lie,  and  so  the 
former  verdict  might  be  given  against  ,him  for  that  reason ;  but 
on  the  contrary  it  was  argued,  that  the  defendant  shall  not  be 
twice  troubled  for  the  same  thing,  and  that  if  the  verdict  had  been 
for  the  plaintiff,  that  might  have  been  pleaded  in  bar  to  him  in  a 
new  action.  But  the  Court  were  of  the  opinion,  that  the  plea 
was  not  good,  and  that  if  the  plaintiff  had  recovered,  it  could  not 
have  been  pleaded  in  bar  to  him ;  that  if  no  account  be  stated, 
the  action  on  the  case  upon  an  insimul  computasset  would  not  lie-^ 
the  insimul  computasset  implies  an  account — and  uponnon-assu9^ 
sit  pleaded,  the  defendant  might  have  given  payment  in  evidence, 
and  for  that  reason  the  Jury  might  find  for  him.  It  is  true,  he 
mighthave  pleaded  "jdene  computavit,"  which  is  the  general  plea, 
but  it  may  as  well  he  presumed  tluU  the  verdict  toas  against  the 
plaintiff,  because  the  action  toould  not  lie,  ^and  the  matter  being  in 
dubio,  the  Court  will  intend  against  the  pleader,  he  not  having 
averred  to  the  contrary. 

In  the  case  at  bar  we  hold,  firom  the  pleadings  in  the  former 
suit,  that  the  verdict  must  have  been  against  theplamUf,  because 
the  action  was  prematurely  brought,  and  could  h%ve  been  render- 
ed on  no  other  ground.  If  it  were  doubtful,  upon  this  precedent 
we  should  be  at  liberty  to  presume,  at  any  rate,  that  such  was  the 
case. 

I  know  that  some  of  the  volumes  of  this  collection  were  consi- 
dered and  pronounced  by  Buller  and  Mansfield,  and  other  distin- 
guished Judges,  as  apocryphal  or  reports  of  but  little  authority, 
but  I  am  not  aware  that  the  second  volume,  containing  special  ca- 
ses, most  of  which  were  adjudgred  in  the  Court  of  Common 
Pleas,  when  Sir  Francis  North  was  the  Chief  Justice  on  that 
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Bench,  was  over  assailed  except  by  Lord  Holt,  of  whom  it  is 
said,  that  upon  a  case  being  cited  from  2  Modem,  he  said,  in 
ira  (!!!)  "that  no  books  ought  to  be  cited  at  the  bar  but  those 
which  are  licensed  by  the  Judges."     Marv.  Leg,  Bib,  518,  '9. 

The  New  England  Bank  vs.  Wtnslow,  Leteis  et  al,  (8  Pick,  R, 
113,)  is  a  case  strictly  analagous  to  the  one  under  consideration. 
An  action  at  law  had  been  brought  by  the  bank  against  Winslow 
and  Henry  Lewis,  on  a  promissory  note,  on  which  they  were  in- 
dorsers.  The  defendants  pleaded  that  the  suit  was  commenced 
on  the  day  when  the  note  fell  due,  and  before  notice  to  them  of  its 
dishonor,  and  judgment  was  rendered  in  their  favor,  on  the  ground 
that  the  action  was  brought  prematurely.  The  bank  now  sought, 
by  bill,  to  recover  the  note,  alleging  that  it  never  had  been  paid, 
and  that  Jef&ies,  the  maker,  was  insolvent.  The  defendants  urg- 
ed the  former  judgment  in  their  favor,  in  the  suit,  on  the  note  as 
a  bar  to  the  bill. 

The  Court  held,  that  issue  might  be  taken  on  the  fact,  and  pa< 
rol  evidence  admitted,  to  show  that  the  real  merits  of  the  action 
had  not  been  inquired  into  in  the  former  suit;  and  it  appearing 
that  no  cause  of  action  had  accrued  when  the  first  suit  was  insti- 
tuted, that  the  judgment  in  that  action  was  no  bar,  either  at  law  or 
in  equity. 

Upon  the  principle  of  these  two  precedents,  we  will  reverse 
the  judgment  below,  and  remand  the  cause  for  a  re-hearing. 


No.  70. — John  Gentrit,  plaintiff  in  error,  vt.  The  State  or 

Georgia,  defendant. 

[1.]  Where  the  indictment  charged  the  defendant  with  &lflely  and  fnndalently 
uttering  one  piece  of  base  and  counterfeit  money,  made  and  coonterfeited  to 
the  likeness  and  simiUtude  of  legal  and  etmrent  silver  coin  called  a  dollar^ 
knowing  the  same  to  be  counterfeit:  Heldj  that  the  indictment  was  sufficient^ 
tmder  the  provisions  .of  the  Penal  Code ;  the  more  especially  as  there  was 
no  objection  made  in  the  Court  below,  that  it  was  not  alleged  to  vftom  the  de» 
fendant  uttered  the  counterfeit  coin. 
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Indictment  for  uttering  counterfeit  coin.  Tried  before  Judge 
Wright,  Cass  Superior  Court,  Febi-uary  Term,  1849. 

At  the  February  Term,  1849,  of  Cass  Superior  Court,  John 
Gentry  was  placed  upon  his  trial  before  a  Petit  Jury,  on  the  fol- 
lowing indictment : 

**  Georgia,  Cass  County: 

''  The  Grand  Jurors,  &c.  in  the  name  and  behalf  of  the  citi- 
zens  of  Georgia,  charge  and  accuse  John  Gentry  with  the  offence 
of  fraudulently  and  falsely  tendering  in  payment  a  base  coin, 
knowing  the  same  to  be  base ;  for  that  the  said  John  Gentry,  on 
the  12th  February,  1845,  in  the  County  aforesaid,  did  tender  to 
one  Arthur  Haire,  one  piece  of  base  coin,  made  and  counterfeit- 
ed to  the  likeness  and  similitude  of  good,  legal  and  current  silver 
coin,  called  a  Spanish  dollar,  knowing  the  same  to  be  base,  con- 
ti'ary  to  the  laws  of  said  State,  the  good  order,  peace  and  dignity 
thereof;  and  the  Jurors  aforesaid,  in  the  name  and  behalf  of  the 
citizens  of  Georgia,  farther  charge  the  said  John  Gentry  with 
having  committed  the  offence  of  falsely  and  fraudulently  uttering 
a  counterfeit  and  forged  coin,  knowing  the  same  to  be  counter- 
feit and  forged ;  for  that  the  said  John  Gentry,  on  the  12th  day 
of  February,  1845,  in  the  County  and  State  aforesaid,  one  piece 
of  base  and  counterfeit  money,  made  and  counterfeited  to  the 
likeness  and  similitude  of  legal  and  current  silver  coin  called  a 
dollar,  did  falsely  and  ft-audulently  utter  and  tender  the  said  coun- 
terfeit dollar,  knowing  the  same  to  be  counterfeit,  contrary  to  the 
laws  of  said  State,  the  good  order,  peace  and  dignity  thereof" 

The  defendant,  by  his  counsel,  objected  to  the  State's  counsel 
proceeding  under  this  indictment,  and  moved  for  a  verdict — 

1st.  Because,  by  the  Constitution  and  laws  of  the  United  States, 
the  State  Courts  are  divested  of  the  power  to  punish  for  the 
counterfeiting  of  the  coin  of  the  United  States,  or  for  the  coon 
terfeiting  of  any  species  of  coin  brought  from  any  foreign  nation, 
the  value  of  which  has  been  regulated  by  Congress,  or  for  pas- 
sing any  such  counterfeit  coin. 

2d.  Because,  in  the  first  count  in  said  indictment,  said  defend- 
ant was  not  charged  vnlhjal^ely  andfrauduUnUy  tendering  said 
Spanish  dollar  in  payment. 

3d.  Because,  in  the  second  count  in  said  indictment,  it  is  not 
stated  to  whom  said  silver  coin  was  tendered ;  nor  is  it  stated 


CASSVILLE.  MARCH.  TERM.  1849.  605 

Gently  v«>  State  of  Georgia. 

what  kind  of  silver  coin  it  was— ^whether  a  foreign  coin  or  a  coin 
of  the  United  States-— nor  is  it  stated  that  the  silver  coin  was  of 
the  likeness  or  similitude  of  any  sOver  coin  that  was  passing  or 
in  circulation  within  this  State. 

The  Court  sustained  the  exception  to  the  first  count  and  orders 
ed  the  same  stricken  out,  and  overruled  the  other  objections.  To 
which  decision,  overruling  the  objections  of  the  defendant*  the 
defendant,  by  his  counsel,  excepted. 

JoHK  H.  Rice  and  Patton  &  Johnson,  for  plaintiffs  in  error. 

J.  MiLNER,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

Three  grounds  of  error  have  been  assigned  to  the  judgment  of 
the  Court  below. 

The  answer  to  the  first  ground  taken  is,  that  the  defendant  was 
not  indicted  for  counterfeiting  the  current  coin  of  the  United 
States,  and,  therefore,  the  question  of  jurisdiction  by  the  State 
Courts  to  punish  for  counterfeiting  such  coin,  is  not  made  by  the 
record. 

The  second  ground  of  error  alleged  is,  to  the  first  count  in  the 
indictment,  which  the  record  shows,  the  Court  below  ordered  to 
be  stricken  out.  The  Court  below  sustained  the  defendant's  ob- 
jection to  the  first  count  in  the  indictment,  and  we  do  not  suppose 
he  now  considers  himself  aggrieved  by  a  decision  of  the  Court  be- 
low in  his  own  favor. 

[1.]  The  third  ground  of  error  is,  that  it  is  not  alleged  in  the 
second  count  of  the  indictment,  to  whom  said  silver  coin  was  ten- 
dered, nor  what  kind  of  silver  coin  it  was,  whether  a  foreign 
coin  or  a  coin  of  the  United  States,  nor  is  it  stated  that  said  sil- 
ver coin  was  of  the  likeness  or  similitude  of  any  silver  coin  that 
was  passing  or  in  circulation  within  this  State.  The  second 
section  of  the  seventh  division  of  the  Penal  Code  declares, 
that "  If  any  person  shall  falsely  and  fraudulently  make,  forge  or 
counterfeit,  or  be  concerned  in  the  false  and  fraudulent  making, 
forging  and  counterfeiting  of  any  gold,  silver  or  copper  coin 
which  now  is,  or  shall  be  passing  or  in  circulation  within  this 
State,  or  shall  falsely  and  fraudulently  make,  or  be  concerned  in 
VOL.  VI.        64 
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the  false  and  fraudulent  making,  of  any  base  coin,  of  the  likeness 
or  similitude  of  any  gold,  silver  or  copper  coin  which  now  is  or 
shall  be  passing  or  in  circulation  within  this  State ;  or  shall  falsely 
and  fraudulently  utters  publish,  pay,  or  tender  in  payment,  amy 
ntch  counterfeit  and  forged  coin  of  gold,  silver  or  copper,  or  any 
base  co/ft,  knowing  the  same  to  be  forged,  or  caunterfeitedf  or  bastt  or 
shall  aid  or  abet,  counsel  or  command,  the  perpetration  of  either 
of  the  said  crimes,  such  person,  on  conviction,  shall  be  punished 
by  imprisonment  in  the  Penitentiary,"  &c.  Prince,  635.  By 
the  foregoitig  section  of  the  Code,  it  is  made  an  offence  tu  ulter 
any  base  coin,  knowing  the  same  to  be  forged  or  counterfeited  or 
base. 

The  second  count  in  the  indictment  charges  the  defendant  with 
the  offence  of  falsely  and  fraudulently  uttering  a  counterfeit  and 
forged  coin,  knowing  the  same  to  be  counterfeit  and  forged.  One 
objection  is,  that  it  is  not  alleged  in  the  indictment,  to  whom  the 
coin  was  tendered  by  the  defendant.  The  answer  to  that  objec- 
tion is,  that  the  defendant  is  not  indicted  for  tendering  in  pay- 
ment a  counterfeit,  forged  or  base  coin.  The  defendant  is  indict- 
ed for  uttering  a  counterfeit,  forged  and  base  coin,  and  there  is  no 
objection  made,  that  t?i€  person  to  whom  he  so  uttered  it  is  not  stated 
in  the  indictment. 

It  is  also  objected,  that  it  is  not  alleged  in  the  indictment,  what 
kind  of  silver  coin  it  was  that  the  defendant  uttered,  whether  a 
foreign  coin,  or  a  coin  of  the  United  States  ;  nor  is  it  alleged  that 
the  silver  coin  was  of  the  similitude  of  any  silver  coin  that  was 
passing  or  in  circulation  within  this  State. 

The  defendant  is  charged  in  the  indictment,  with  having  falsely 
and  fraudulently  uttered  one  piece  of  base  and  counterfeit  money, 
made  and  counterfeited  to  the  likeness  and  similitude  o£  legal  and 
current  silver  coin  called  a  dollar,  knowing  the  same  to  be  coun- 
terfeit. 

Tltte  Statute  makes  it  an  offence  to  forge  or  counterfeit  any  sil- 
ver coin  which  shall  be  passing  or  in  circulation  within  this  State, 
and  also  falsely  and  fraudulently  to  utter  the  same,  knowing  it  to 
be  forged  or  counterfeited.  It  is  an  offence  within  the  Statute  to 
utter  any  forged  or  countei*feit  silver  dollar,  legally  current,  wheth- 
er a  foreign  or  American  coin.  The  defendant  is  charged  with 
falsely  and  fraudulently  uttering  a  counterfeit  and  forged  coin,  of 
the  likeness  and  similitude  of  a  legaiand  current sUver  coin  called 
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a  dollar,  knowing  the  8ame  to  be  counterfeit.  The  firat  section 
of  the  14th  division  of  the  Penal  Code  declares,  that  "  Every  in- 
dictnaent  or  accusation  of  the  Grand  Jury,  shall  be  deemed  suffi- 
ciently technical  and  correct,  which  stales  the  offence  in  the  terms 
and  language  of  this  Code,  or  so  plainly  that  the  nature  of  the  of- 
fence charged  may  be  easily  understood  by  the  Jury."  Prince^ 
658.  We  think  the  Jury  had  no  difficulty  in  understanding  that 
the  counterfeit  dollar  which  the  defendant  was  charged  in  the  in- 
dictment with  having  uttered,  was  of  the  likeness  and  similitude 
of  the  silver  dollar,  made  current  by  the  law  of  Congress  in  this 
State,  inasmuch  as  the  indictment  alleges,  that  the  counterfeit 
coin  was  made  and  counterfeited  to  the  likeness  and  similitude  of 
a  legal  and  current  silver  coin  called  a  dollar.  In  our  judgment, 
the  objections  to  the  second  count  in  the  indictment,  as  stated  in 
the  record,  were  properly  overruled  by  the  Court  below. 
Let  the  judgment  be  affirmed. 


CASES 


ARGUED  AND  DETERMINED 


IN     THE 


SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT   MILLEDGEVILLE, 

MAY   TERM,   1849. 


No  71. — Sidney  R,  CRENsnAW,  plaiDtiff  in  error,  vs,  Matthew 

F.  Jackson,  defendant. 

[1.]  A  debt,  to  come  within  the  Law  of  Set-Off,  must  be  a  money  demand  of 
a  liquidated  nature,  and  for  which  debt,  inddntatnt  asiumpsitf  or  some  other 
action,  ex  eontraetu,  will  lie ;  and  a  right  of  action  for  damages,  founded  on 
a  breach  of  warranty,  cannot  be  off-setted. 

[2.]  Upon  the  transfer  of  a  note  payable  to  bearer,  by  delivery,  the  tnuiafei^ 
er  ceases  to  be  a  party  to  it,  and  is  not,  generally,  responsible  thereon  to  the 
transferee,  or  any  subsequent  holder;  but  if  he  undertake  to  guarantee  the 
payment  of  the  note,  he  will  be  liable  to  the  transferee  on  that  special  con- 
tract, and  it  is  a  proper  matter  of  tet-trff. 

[3.]  A  transfers  for  value,  a  note  payable  to  bearer,  to  B  by  delivery,  and  at 
the  time  says,  "  0,  (the  maker,)  although  a  poor  man,  is  perfectly  good  ibr 
his  contracts,  and  if  C  is  not  good  I  am  good :"  Hatdf  that  testimony  of  these 
sayings  is  admissible,  as  going  to  support  a  plea  of  a  promise  and  ondortak- 
ing  to  guarantee  the  payment  of  the  note. 

[4.]  Upon  amotion  to  arrest  the  reading  of  the  depositions  of  a  witness,  who 
says  that  he  was  the  agent  of  the  party  plaintiff,  upon  the  ground  that  his 
BOthoffity  as  agent  was  in  writing  and  ought  to  be  produced,  and  upon  the 
iiitredoction  of  other  ervidence  to  prove  that  his  authority  was  in  writing : 
Held,  that  whether  it  be  sufficiently  proven  that  the  authority  was  in  writingt 
is  a  fact  for  the  finding  of  the  Court,  and  that  this  Court  will  not  interfere 
with  the  finding  of  the  Com!  below,  under  such  circumstances,  except  in  a 
deoar,  strong  case. 
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[5.]  Heldf  also, that  amotion  thus  to  arrest  the  reading  of  depositions,  or  the 
examiuatiuu  of  a  witness,  is  irregular,  and  that  the  better  practice  iu  all 
such  cases  is,  fur  the  reading  or  exianiiuation  to  proceed,  and  upon  proof  that 
the  testimony  was  illegal,  aiterwards  to  move  to  withdraw  it  from  the  Juzj. 

Assumpsit,  &c.  in  Oglethorpe  Superior  Court.  Tried,  October 
Term,  1848,  before  Judge  Sayre. 

This  was  an  action  commenced  by  Crenshaw  p gainst  Jackson, 
for  the  purchase  money  for  a  cotton  gin  sold  him.  The  defend- 
ant pleaded  payment,  and  the  following  plea  of  set-oft':  "  And  for 
further  plea,  &c.  defendant  says,  that  on  8lh  February,  1842,  said 
plaintiff*  was  indebted  to  this  .defendant,  and  was  indebted  at  the 
time  of  the  commencement  of  the  action  hereof,  and  is  still  in- 
debted, in  the  sum  of  fifty-five  dollars,  besides  interest  ;  for  that, 
on  the  day  and  year  aforesaid,  said  plaintiff  transferred  and  deliv- 
ered to  this  defendant,  in  a  fair  course  of  trade,  and  for  a  valuable 
consideration,  by  this  defendant  then  paid,  two  certain  promissory 
notes  made  by  one  Samuel  Ray,  and  payable  to  plaintiff  or  bear- 
er, bearing  date  22d  January,  1842,  and  due  and  payable  on  25th 
December  next  after  the  date  last  aforesaid — one  of  said  notes 
being  for  the  sum  of  625,  and  the  other  for  $30;  and  this  defend- 
ant avers,  that  at  the  time  said  plaintiff  transferred  and  delivered 
said  notes  to  this  defendant,  the  said  plaintiff,  in  consideration  that 
this  defendant  had  at  that  time  paid  and  delivered  to  said  plaintiff 
a  full  and  valuable  consideration  for  said  notes,  undertook  and 
promised  to  pay  to  this  defendant  the  contents  of  said  notes,  with 
interest,  according  to  their  tenor  and  effect ;  and  the  said  plaintiff, 
in  consideration  of  said  valuable  and  full  consideration,  paid  as 
aforesaid  by  this  defendant  to  said  plaintiff  for  said  notes,  at  the 
time  of  said  transfer  and  delivery  as  aforesaid  to  this  defendant, 
said  plaintiff  warranted  said  notes  to  be  perfectly  good  and  ool- 
vent,  and  also  undertook  and  .promised  to  pay  said  notes  to  this 
defendant,  and  then  and  there  verbally  guarantied  the  payment  of 
the  same  to  this  defendant." 

The  plea  farther  alleged,  that  Ray  was  insolvent  at  the  time, 
and  has  since  absconded  and  gone  to  parts  unknown,  and  that 
bis  insolvency  was  known  to  plaintiff  at  the  time—**  By  means 
whereof  and  by  virtue  of  the  premises,  the  said  plaintiff  became 
liable  to  pay  this  defendant  the  contents  of  said  notes,  with  inter- 
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est;  and  the  said  plaintiif  wan,  at  the  time  of  the  commencement 
of  the  action  hereof,  and  is  now,  indebted  to  this  defendant  the 
sum  of  money  mentioned  in  said  notes,  with  interest ;  and  being 
so  indebted  and  owing,  and  in  consideration  thereof,  the  said 
plaintiff  heretofore,  to  wit :  on  the  day  and  year  aforesaid,  under- 
took and  promised  to  pay  this  defendant  the  contents  of  said 
notes ;  wherefore  this  defendant  pleads  the  same  by  way  of  set 
off,"  &c. 

On  the  trial,  plaintifTs  counsel  demurred  to  the  plea  of  warran- 
ty, on  the  gi'ound  that  it  did  not  dii^clote  a  proper  subject-matter 
of  set-off.  The  Court  overruled  the  demurrer,  and  plaintifTs 
counsel  excepted. 

The  defendant  offered  in  evidence,  the  depositions  of  Joshua 
R.  Crane,  who  swore  that  he  was  present  at  the  time  of  the  trans- 
fer of  the  notes,  and  that  Crenshaw  said  that  the  notes  were 
good,  and  the  maker,  though  a  poor  man,  was  perfectly  good  for 
his  contracts,  and  that  if  Ray  (the  maker)  was  not  good,  he 
(Crenshaw)  was  good. 

To  which  depositions  plaintiff  objected,  on  the  ground  that  they 
did  not  support,  and  were  not  competent  to  support,  any  of  the 
issues.  The  Court  overruled  the  objection,  and  plaintiff  ex- 
cepted. 

Defendant  offered  in  evidence,  the  depositions  of  Jonathan  P. 
Davis,  who  swore  that  he  was  impowered  by  Crenshaw  to  settle 
the  debt  of  Jackson,  and  that,  as  agent,  he  gave  Jackson  the  re- 
ceipt attached  to  the  interrogatories. 

Plaintiff's  counsel  objected  to  the  reading  of  the  depositions,  on 
the  ground  that  the  agency  was  created  by  writing,  and  in  proofs 
offered  the  depositions  of  one  Evans,  who  swore,  "  that  he  went 
to  defendant  for  Mr.  Jonathan  P.  Davis,  with  an^rder  from  plain- 
tiff for  a  cotton  gin."  The  Court  held  the  proof  of  the  agency's 
being  in  writing  not  sufficient,  and  admitted  the  evidence  of  Da- 
vis ;  to  which  decision  plaintiff  excepted. 

Upon  these  exceptions  error  has  been  assigned. 

L.  H.  Stephens,  for  plaintiff  in  error — 

1st.  A  representation  is  no  warranty  unless  ao  intended.  Pas- 
ley  vs.  Freeman,  3  T.  R.  58.  Sweetvs.  Colgate,  8  American  Com, 
Law,  342.     Jackson  vs.  Wetherell,  8  Am^ican  Com.  Law,  350» 
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2d.  A  declaration  on  a  warranty  cannot  be  supported  by  evi- 
dence of  fraud  or  deceit.  Snell  vs.  Motes  4r  Soni^  1  Johnson^  96. 
ExWs  of  EverUon  vs.  Miles,  6  Jokfi.  138. 

3d.  Damages,  neither  for  deceit,  nor  even  on  a  contract  of  war- 
ranty, are  a  proper  subject-matter  of  set-off.  Chitty  on  Contracts, 
841,  843.  845.     Prince's  Dig.  425. 

4th.  When  a  note  is  traded,  with  a  warranty  of  solvency  ex- 
pressed or  implied,  a  breach  of  the  warranty  entitles  the  trans- 
feree to  recover,  not  the  amount  of  the  note,  but  the  consideration 
he  paid  for  it  Story  on  Promissory  Notes,  §117  and  note,  118  a»d 
note. 

T.  R.  R.  Cobb,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

To  this  action  a  plea  of  set-off  was  filed,  in  which  several 
grounds  of  claim  against  the  plaintiff  are  exhibited.  Among 
them,  a  verbal  warranty  by  plaintiff  to  the  defendant,  of  the  good- 
ness of  two  promissory  notes,  transferred  by  him  to  the  defend- 
ant for  a  valuable  consideration.  This  part  of  the  plea  was  de- 
murred to,  because  it  did  not  "  disclose  a  proper  ground  of  set- 
off." The  Court  overruled  the  demurrer,  and  the  plaintiff  ex- 
cepted. 

[1.]  A  right  of  action  for  a  breach  of  warranty,  we  hold,  is  not 
within  the  English  Statute  of  Set-Off.  The  debt  claimed  must 
be  a  money  demand,  and  of  a  liquidated  nature,  and  for  which 
debt,  or  indebitatus  assumpsit,  or  some  action  ex  contractu,  will 
lie.  Such  has  been  the  construction  of  the  British  Statute.  Chit' 
ty  on  Contracts,  €42,  843.  Morly  vs.  English,  5  Scott,  314.  4 
Bing.  N.  C.  58.  6  Dowl.  202.  fil.  C.  5  3f .  ^  S.  442.  6  Rand. 
519.  5  £.  ^  Aid.  93.  1  Esp.  R.  378.  Montague  on  Set-Off,  18. 
Tidd,  715.  4  T.  R.  512.  2  T.  R.  38.  3  McLean,  381.  3  A. 
K.  MarshaU,  31.  3  Blackf.  31.  2  Wash.  C.  C.  132.  6  C€mn. 
613.  Although  our  own  Statute  is  in  some  particular.^  more  com* 
prehensive  than  that  of  England,  it  does  not  vary  from  it  in  this 
i*egard.  We  think,  therefore,  the  demurrer  ought  to  have  been 
sustained. 

The  plaintiff  also  excepted  to  the  ruling  of  the  Court,  admit* 
ting  the  evidence  of  Joshua  R.  Crane,  upon  the  ground  that  '<  it 
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did  not  support,  and  was  not  competent  to  support,  any  of  the  is- 
sues made  by  the  pleadings/' 

To  determine  this  point,  it  is  necessary,  first  to  ascertain  what 
were  the  issues  made.  The  plea  is  not  full,  nor  accurately  drawn, 
but,  upon  the  whole,  sufficiently  so  to  be  recognized.  Different 
grounds  of  set-off,  in  the  same  plea,  are  like  different  counts  in 
the  same  declaration,  and  the  bad  parts  of  it  may  be  excluded  and 
the  balance  retained.     2   Wm.  BL  R.  910. 

One  of  the  grounds  of  set-off  is,  an  undertaking  and  promise 
of  the  plaintiff,  in  consideration  of  defendant's  having  paid  him 
vahie  for  these  notes,  to  pay  their  full  value  to  the  defendant,  if 
the  maker  proved  unable  to  pay.  This  is  one  of  the  issues  made 
by  the  pleadings,  and  such  promise  is  within  the  Statute  of  Set- 
off. 

[2.]  These  notes  were  made  payable  to  bearer,  and  were  trans- 
ferred, by  delivery.  Now,  it  is  generally  true,  that  where  a  prom- 
issory note  is  payable  to  bearer,  and  it  is  transferred  by  mere  de- 
livery, without  any  indorsement,  the  person  making  the  transfer 
ceases  to  be  a  party,  and  is  not  responsible  thereon  to  the  trans- 
feree, or  any  subsequent  holder.  Story  on  Prom.  Notes,  §117. 
lb.  on  Bills,  §109  and  note.     Chittj/on  Bills,  8  ed.p.  268, 269. 

[3.]  But  if  he  undertakes  to  guaranty  the  payment  of  the  note, 
upon  such  delivery,  to  the  transferee,  he  may  be  liable  on  such 
special  contract  to  him.  Story  on  Prom.  Notes,  §117.  Chitty  on 
Bills,  8  ed.  p.  269,  270.  Morris  vs.  Stacy,  Holt  N.  P.  R.  153. 
It  is  contended,  however,  that  the  testimony  offered  and  admitted, 
does  not  support  this  plea,  and  ought,  on  that  account,  to  have 
been  rejected.  It  is  insisted,  that  it  proves  no  promise  or  under- 
taking, but  only  a  false  representation,  for  which  alone  an  action 
of  deceit  will  lie.  What  is  the  testimony  1  Tlie  witness  swore 
that  he  was  present  at  the  time  the  notes  were  transferred  ;  that 
Crenshaw  (the  plaintiff)  said  that  the  notes  were  good,  and  the 
maker,  though  a  poor  man,  was  perfectly  good  for  his  contracts, 
and  if  Ray  (the  maker)  was  not  good,  he  (Crenshaw)  was  good. 
The  first  part  of  this  testimony,  I  admit,  only  goes  to  prove  a  re- 
presentation, and  dc^es  not,  by  itself,  sustain  the  plea.  We  think, 
though,  that  the  whole  taken  together,  does  go  to  support  the 
plea,  and  was  properly  sent  to  the  Jury  for  what  it  was  worth, 
under  the  instructions  of  the  Court  on  the  law  of  the  case.  The 
last  part  of  this  statement,  made  by  the  plaintiff,  is  to  be  constru- 
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ed  according  to  the  way  in  which  the  parties  would  nalurally  un- 
derstand such  a  declaration.  It  certainly  was  meant  to  convey 
some  meaning,  and  the  defendant  must  be  considered  as  under- 
standing it  to  mean  something.  When  one,  upon  the  transfer  of 
a  note,  represents  the  maker  as  perfectly  good,  and  adds,  "  if  her 
is  not  good  I  am  good,'''  he  is,  I  think,  to  be  held  as  intending 
to  be  understood  by  the  other  party  to  say,  "  he  (the  maker)  is 
perfectly  good  and  will  pay  the  note^  but  if  Be  is  not  good,  and 
does  not  pay  ity  I  am  good  and  I  will  pay  it''  There  is  no  other 
intelligible  or  sensible  meaning  to  be  deduced  from  the  words* 
They  go  to  prove  an  undertaking  to  guaranty  the  payment  of  (he 
note.     We  affirm  this  decision., 

[4.J  The  remaining  exception  was  ta^n  to  the  admission  of 
the  depositions  of  Jonathan  P.  Davis,  because  he,  testifying  to  cer- 
tain acts  done  by  him  as  agent  of  the  plaintiC  under  a  written  au- 
thority, the  writing  was  not  produced.  The  Circuit  Judge  did 
not  deny,  but  that  if  the  witness  acted  under  a  power  in  writing, 
the  writing  ought  to  be  introduced.  He  placed  his  admission  of 
the  evidence  on  the  ground  that  it  was  not  sufficiently  proven 
that  the  authority  was  in  writing.  The  depositions  of  Davis  be- 
ing read,  the  plaintiff's  counsel  objected^  alleging  that  his  author- 
ity was  in  writing,  and  must  be  produced ;  and  to  show  that  it  was 
in  writing,  offered  the  depositions  of  one  Evans,  who  testified, 
that  he  (Evans)  went  to  the  defendant  for  Jonathan  P.  Davis, 
teith  an  order  from  the  plai9Uiff\  &c.  This  statement  of  Evans, 
that  he  went  to  the  defendant  toith  an  order  Jrom  thepfamtif,  is 
claimed  to  have  shown  that  Davis'  authority  to  settle  with  the  de- 
fendant for  the  plaintiff,  was  in  writing.  The  presiding  Judge,  in 
determining  a  question  of  fact  addressed  to  him,  held  that  it  did 
not  show  that  fact.  To  whom  this  order  was  given,  does  not  cer- 
tainly appear — ^both  the  witnesses,  it  seems,  were  agents  of  the 
plaintiff.  The  order  spoken  of  by  Evans,  may  have  been  an  or- 
der to  himself.  That  it  was  given  to  Davis,  is  not,  to  our  mindsy 
clearly  proven.  Whether  it  was  or  not,  as  before  stated,  was  a 
fact  for  the  finding  of  the  Court.  The  Court  found  it  against  the 
plaintiff.  Under  such  circumstances,  we  will  not,  but  in  a  clear, 
strong  case,  disturb  the  finding,  anymore  than  we  would  the  ver- 
dict of  the  Jury  on  the  facts  of  a  case.  This  is  not  a  clear, 
strong  case. 
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[5.]  Besides,  it  was  irregular,  whilst  the  depositions  of  »  wit- 
ness are  being  read,  or  whilst  a  witness  is  on  the  stand  being 
examined,  to  move  to  arrest  the  reading,  or  the  examination, 
to  show  that  his  testimony  ought  not  to  be  admitted,  by  read- 
ing other  testimony,  or  by  examining  another  witness.  If,  du- 
ring the  reading  or  examination,  it  comes  out  that  the  testimony 
ought  not  to  be  admitted,  then  it  is  proper  at  once  to  move  to  ar- 
rest it ;  but  it  is  not  proper  to  arrest  it  with  a  view  to  show,  by 
other  evidence,  that  it  ought  not  to  be  admitted.  The  better 
practice,  we  think,  is  for  the  reading  or  examination  to  proceed, 
and  if,  by  other  testimony  regularly  admitted,  it  is  made  lo  appear 
that  it  is  illegal,  to  nn>re  to  withdraw  it.  It  is  true  that,  as  argu- 
ed by  counsel,  the  impression  of  illegal  evidence  made  upon  the 
mind  of  the  Jury,  may  not  always  be  wholly  effaced  by  its  with- 
drawal ;  but  the  danger  of  that  result  is  a  less  evil  than  the  con- 
fusion and  disorder  which  the  other  practice  would  introduce  into 
trials.  We  shall  not  send  this  cause  back,  although  we  sustain  the 
first  exception  ;  for  if  the  plea  as  to  the  warranty  had  been  strick- 
en, there  was  still  enough  in  the  pleadings  and  evidence,  to  author- 
ize the  judgment.     Let  it,  therefore,  be  affirmed. 


No.  72. — Jesse  Robinson,  guardian  of  A.  J.  Lamar,  plaintiff  in 
Ji,  fa,  and  plaintiff  in  error,  vi,  John  Schly,  defendant,  and 
William  Cooper,  claimant. 

[L]  Where  an  execation  has  been  levied  on  property  which  is  claimed  by  a 
third  person,  and  the  claimant  seeks  to  show  that  the  judgment  has  been 
satisfied,  he  mast  prove  that  the  payment  was  made  to  the  pUaniifin  Ji.fa, 
or  the  person  holding  the  legal  control  under  him. 

[2.]  An  assignment  of  a  judgment  shonld  be  in  writing,  in  order  to  vest  the 
legal  title  in  the  assignee :  and  if  transferred  by  delivery  merely,  the  a^' 
signee  takes  an  equitable  interest,  and  may  use  the  name  of  the  plaintiff  for 
the  purpose  of  enforcing  his  rights. 

£3.]  By  the  Civil  Law,  sales  of  immovable  property  were  set  aside,  where 
the  inadequacy  of  price  amounted  to  one-half  the  value.  This  rule,  howev- 
er, even  by  that  code,  did  not  apply  to  personalty;  and  the  Common  Law 
has  fixed  no  definite  proportion  as  the  test  of  inadequacy. 
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[4.]  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bargain,  dof» 
not  constitute,  per  $e,  a  ground  of  relief  against  the  contract,  either  at  Law 
or  in  Equity. 

[5.]  But  where  there  are  other  ingredients  in  the  case,  of  a  suspicious  na- 
ture, or  peculiar  relations  between  the  parties,  gross  inadequacy  of  price 
must,  necessarily,  furnish  the  most  violent  presumption  of  fraud. 

[6.]  Before  relief  will  be  granted,  the  parties  must  be  placed  in  statu  quo; 
and  on  this  account,  the  party  seeking  to  set  aside  the  contract,  is  driren, 
necessarily,  into  Equity,  as  the  remedy  at  Common  Law  is  not  adequate  to 
the  exigencies  of  the  case. 

[7.]  Instructions  of  the  Court  which  assume  or  pre-Buppose  a  fact  proper  for 
the  decision  of  the  Jury,  should  not  be  given  where  there  is  conflicting  tes- 
timony. 

[8.]  An  instrument  conveying  negroes,  and  their  iiiture  iiicrease,  absolutely 
to  the  grantee,  his  heirs  and  assigns,  "  but  I  do  hereby  save  and  reserve  to 
myself  a  life-estate  in  the  property  above  conveyed  to  said  J.  8.  his  heirs 
and  assigns :"  Hddf  to  be  a  deed  and  not  a  teili. 

[9.]  A  remainder  in  personalty  may  be  created  by  deed,  reserving  a  life-es- 
tate to  the  grantor  or  any  one  else. 

[10.]  A  conveyance  from  M.  D.  M.  to  J.  8.  his  heirs  and  assigns,  of  aU  the 
cattle,  horses,  furniture,  bank-stock,  money,  &c.  which  she  might  leave  or 
be  possessed  of  at  her  death,  is  a  will  and  not  a  deed. 

[11.]  An  instrument  may  be  a  deed  in  part  and  a  will  in  part. 

[  12.]  The  claimant  is  entitled,  in  all  cases,  whether  beholds  under  the  defen- 
dant in  execution  or  not,  to  show  that  the^.  fa.  which  is  levied  on  his  pro- 
perty is  inoperative,  by  reason  of  payment  or  any  other  cause. 

[13.]  The  claimant  cannot,  for  the  purpose  of  protecting  his  property,  show 
paramount  title  in  a  third  person. 

FL  fa,  levy  and  claim,  in  Richmond  Superior  Court.  Tried 
before  Judge  Holt,  January  Term,  1849. 

A  Ji.  fa,  in  favor  of  Jesse  Robinson,  as  guardian  of  A.  J.  La- 
mar, against  John  Schly,  was  levied  on  several  negroes,  to  which 
a  claim  was  interposed  by  William  Cooper,  and  the  parties  were 
at  issue  upon  this  claim. 

The  plaintiff's  counsel  gave  in  evidence  the  following  instru- 
ments: 

"  State  of  Georgia,  Laurens  County  : 

"  Know  all  men  by  these  presents,  that  I,  Mary  D.  Moore,  of 
the  County  and  State  aforesaid,  for  and  in  consideration  of  the 
friendship  and  esteem,  love  and  affection,  and  the  many  services 
rendered  to  me  by  John  Schly,  of  Jefferson,  I  do,  by  these  pre- 
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sents,  give,  grant  and  convey  unto  said  John  Schly,  hiu  heirs  and 
assigns  forever,  the  following  property,  to  wit;  a  negro  woman, 
named  Jane,  about  forty-three  years  of  age,  and  her  four  children, 
William,  a  boy,  about  fourteen  years  of  age,  Rosey,  a  girl,  about 
thirteen  years  of  age,  Matilda,  about  twelve  years  of  age,  Willa- 
by,  a  boy,  about  four  years  of  age — together  with  the  future  in- 
crease and  issue  of  the  said  female  slaves ;  also,  all  my  stock  of 
cattle  and  horses,  household  and  kitchen  furniture,  and  my  bank 
stock,  which  I  may  be  possessed  of  at  my  death ;  as  also,  all  mo- 
ney which  I  may  leave  at  my  death ;  also,  all  the  real  estate 
which  I  may  be  possessed  of  at  my  death,  to  him,  the  said  John 
Schly,  his  heirs  and  assigns,  forever ;  but  I,  the  said  Mary  D. 
Moore,  do  hereby  save  and  reserve  to  myself,  alife-estate  in  the  pro- 
perty above  conveyed  to  the  said  John  Schly,  his  heirs  and  assigns. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal,  this  tenth  day  of  October,  1834. 

[Signed,]  "  MARY  D.  MOORE,  [l.s.] 

'*  Signed,  sealed  and  delivered  in  the  presence  of 

"James  Wright, 
"Edwin  W.  Orvis."    . 

"  Georgia,  Laurens  County  : 

"  Whereas,  William  Cooper  and  Mary  D.  MoVe  have  inter- 
married with  each  other,  and  said  parties  iindipg,  from  sad  expe- 
rience, and  the  great  difference  in  their  ages,  as  well  as  entire 
ivant  of  congeniality  in  their  dispositions,  and  that  they  cannot 
agree  but  upon  one  thing,  and  that  is,  that  they  shall  each  live 
separate  and  apart  from  this  time  forward  and  forever,  and 
that  neither  is  to  be  bound  for  the  contracts  of  the  other ;  nor  shall 
either  molest  or  interfere  with  each  other,  or  any  thing  or  things 
held  or  owned  by  the  other,  as  though  no  contract  of  marriage 
had  ever  existed ;  and  whereas,  said  Mary  D.  the  wife  of  said  Wil- 
liam, is  entitled  to  a  life  estate  under  and  by  virtue  of  a  deed  of 
conveyance,  made  and  executed  by  the  said  Mary  D.  whilst  sole 
and  unmarried,  to  John  Schly,  then  of  Jefferson  County,  and 
now  of  Richmond  County,  and  executed  by  said  Mary  D.  on  the 
tenth  day  of  October,  1834 — a  reference  being  had  to  said  deed, 
now  on  record  in  the  Clerk's  office  of  said  County,  will  mgre  fully 
appear :  and  whereas,  by  this  agreement  of  said  parties,  the  said 
William  Cooper  does  convey  to  a  trustee  of  the  said  Mary  D.  all 
the  rights  which  he  acquired  to  all  the  property  owned  by  said 
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Mary  Dl  during  her  life,  or  otherwise,  by  virtue  of  his  said  inter- 
marriage with  the  said  Mary  D.  for  her  sole  and  separate  use  du- 
ring her  life,  and  for  her  maintenance ;  and  that  said  trustee  is,  in 
consideration  of  such  conveyance  and  separation,  to  indemnify  and 
save  harmless,  the  said  William  Cooper,  from  all  the  debts  or  con- 
tracts of  said  Mary  D.  now  existing,  or  which  she  may  in  future 
contract :  and  whereas,  the  said  John  Schly  has  consented  and 
agreed  to  become  Trustee  as  aforesaid,  by  signing  this  agreement 
'with  said  Mary  D.  the  wife  of  said  William  Cooper ;  and  said 
John  Schly  has  also  conveyed  to  said  William  Cooper,  his  right, 
under  said  deed,  in  fee,  after  the  death  of  said  Mary  D.  to  one  of 
said  negroes,  named  in  said  deed  made  by  said  Mary  D.  to  said 
John  Schly,  and  which  negro  woman  is  named  Matilda ;  in  con- 
sideration of  said  conveyance,  by  said  John  Schly,  of  said  negro 
woman,  he,  the  said  John  Schly,  his  heirs  and  assigns,  is  to  have 
all  the  property,  both  leal  and  personal,  herein  conveyed  to  him 
as  trustee  aforesaid,  with  all  the  increase  of  the  female  slaves,  to  be 
his  right,  in  fee  simple,  discharged  from  the  trust  aforesaid,  at  the 
death  of  the  said  Mary  D.  and  which  said  John  Schly  is  entitled 
to  under  said  deed,  made  by  said  Mary  D.  to  him,  after  the  death 
of  said  Mary  D.  now  the  wife  of  said  Wiliiam  Cooper ;  and  also, 
in  further  consideration  tl)at  said  John  Schly  indemnifies  said 
William  Cooper  against  the  debts  at  present  existing  against  said 
William,  to  the  amount  of  two  hundred  and'  fifky  dollars. 

*'Now,  know  allmen  by  these  presents,  that  I,  the  said  William 
Cooper,  of  said  County,  for  the  considerations  herein  before  ex- 
pressed and  received,  do  hereby  bargain,  sell,  convey  and  confiim 
unto  the  said  John  Schly,  his  heirs  and  assigns,  forever,  both  as 
trustee  as  aforesaid,  for  and  during  the  natural  life  of  said  Mary 
D.  and  for  her  separate  maintenance  and  support,  as  also  to  the 
said  John  Schly  individually,  and  discharged  from  said  trust  at 
the  death  of  said  Mary  D.  all  the  right,  title  and  claim  which  I  have 
acquired  to  any  and  all  property,  both  real  and  personal,  had  and 
held  by  said  Mary  D.  under  said  deed  made  to  said  John  Sch1y» 
or* which  she  may  have  otherwise  acquired;  and  also,  the  follow- 
ing property,  to  wit :  two  lots  in  the  town  of  Dublin,  adjoining 
lots  of  Jeremiah  H.  Yopp,  and  whereon  said  Mary  D.  now  re- 
sides; also,  the  following  negro  slaves,  with  the  increase  of  the 
female  slaves,  to  wit :  Jane,  a  woman,  about  forty-eight  years  of 
age,  William,  a  man,  twenty-one  years  of  age,  Rose,  a  girl,  about 
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nineteen  years  of  age,  Willaby,  a  boy,  about  fourteen  years  of 
age,  Sam,  a  boy,  about  six  years  of  age,  Louisa,  a  girl,  about  four 
years  of  age ;  also,  five  shares  of  the  capital  stock  of  the  Union 
Bank  of  South  Carolina;  also,  two  horses;  also,  all  the  stock  of 
cattle ;  also,  all  the  household  and  kitchen  furniture — to  hare  and 
to  hold  the  same,  to  said  John  Schly,  his  heirs  and  assigns,  forever, 
against  me,  the  said  William  Cooper,  n^  heirs  and  assigns;  and 
the  said  John  Schly  doth  hereby  bind  himself  to  do  and  perform 
all  the  covenants  herein  before  set  forth  on  his  pait,  both  as  trus- 
tee and  individually. 

"  In  testimony  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals,  this  twenty-second  day  of  December,  1840. 

his         • 

WILLIAM  W  COOPER,  [l.8.] 

mark. 

MARY  D.  COOPER,  [l.s.J 
JOHN  SCHLY,  [L.S.] 
••  Signed,  sealed  and  delivered  in  presence  of 

Francis  Tmomas, 
Lewis  P.  Maddox,  J.  P." 
The  negroes  levied  on  were  identified  as  the  same  mentioned 
in  the  deeds,  and  the  death  of  Mrs.  Cooper  was  proven  to  have 
taken  place  before  the  levy. 

The  claimant  showed  his  marriage  with  Mrs.  Moore,  and  that 
letters  of  administration  on  her  estate  had  been  granted  to  him. 

There  was  some  evidence  as  to  the  relationship  of  attorney  and 
client,  between  John  Schly  and  Mrs.  Moore,  and  the  circum- 
stances under  which  the  instruments  were  executed. 

The  claimant  proved  by  George  Schly,  that  the  plaintifTs  exe- 
cution was  now  proceeding  for  the  witness'  benefit— -he  claiming  it 
under  the  following  assignment : 

"  Jesse  Robinson,  ")  Judgment^  in  the  Superior  Court 

Guardian  of  A.  J.  Lamar,     1  of  Richmond   County, 

^'*'  f  at  June  Term, 

John  Schly.  I  1841. 

"  For  value  received,  in  the  sum  of  thirty-five  hundred  dollars, 
of  George  Schly,  I  hereby  assign  and  transfer  said  judgment  to 
him,  for  his  own  use,  without  recourse  on  me. 

"  JOHN  B.  LAMAR, 

**  Guardian  of  A.  J.  Lamar,  and  assignee  of  Jesse  Robinson,  former  guardian* 
"  Maamf  January  3d,  1844." 
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The  Court  charged  the  Jury — 

Ist^  That  the  plaintiflfs  execution  was  inoperative,  and  that 
they  could  not  find  the  property  subject  to  it,  because  there  was 
no  assignment  in  writing  from  Jesse  Robinson,  nor  any  CTidence 
of  John  B.  Lamar's  being  the  successor  of  said  Jesse  in  his  said 
guardianship. 

2d.  That  the  conveyance  of  Cooper  and  wife  to  said  John 
Schly  was  void,  if  the  consideration  was  grossly  inadequate  ;  that 
a  consideration  not  more  than  one-fourth  of  the  value  of  the  pro- 
perty, would  be  grossly  inadequate;  and  that  they  might,  under 
the  circumstances  of  the  case,  consider  it  grossly  inadequate,  if 
the  consideration  paid  to,  or  to  be  received  by  Cooper,  were  less 
than  one-half  of  the  value  of  the  property. 

PlaintifTs  counsel  requested  the  Court  to  charge  the  Jury, 
"  that  in  estimating  the  value  of  the  property  conveyed  by  the 
second  instrument  to  John  Schly,  they  were  to  estimate  the  value, 
80  Jar  as  the  negroes  were  concerned,  only  of  the  life  estate  which 
Mary  D.  Moore  had  reserved  in  the  first  instrument;"  whidi 
charge  was  refused,  and  the  Court  charged  "  that  the  two  instru- 
ments were  to  be  taken  as  one,  executed  when  the  last  wtu,  and  the 
value  of  the  negroes  estimat4td  as  if  there  were  no  remainder  in  the 
negroes  vested  in  John  Schly,** 

To  all  of  which  charges  and  refusal  to  charge,  the  plaintiff  in 
Ji,  fa,  excepted,  and  error  has  been  assigned  thereon. 

A.  J.  Miller,  for  the  plaintiff  in  error. 

Ist.  The  assignment  of  the  judgment  was  proved  by  the  evi- 
dence offered  by  the  claimant  below — and  he  could  not  object 
that  it  was  not  proved  by  the  highest  evidence.  5  'Peters*  Rep. 
132. 

2d.  If  there  were  no  legal  evidence  of  the  assignment,  the  judg- 
ment still  belonged  to  Jesse  Robinson ;  there  being  no  evidence 
of  payment  by  the  defendant  below ;  and  the  purchtue  by  George 
Schly,  from  an  unauthorized  person,  cannot  affect  the  plaintiff. 

3d.  The  invalidity  of  a  judgment,  by  reason  of  payment,  can- 
not be  urged  by  a  claimant,  who  does  not  claim  under  the  de- 
fendant. 

4th.  Inadequacy  of  consideration  cannot  be  set  up  to  avoid  the 
conveyances,  in  a  Coart  of  Law.     1  Story*s  Eq,  §245. 
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5tli.  Inadequacy  of  consideration  aloTiet  is  not  sufficient  to  set 
aside  the  convey  a  nces,  etren  in  a  Court  of  Equity.  5  Vesey*s  R, 
845.    2  Johns.  CL  Rep,  I,  23.     1  Story's  Eq.  §244,  245. 

6tb.  There  was  no  inadequacy  shown,  in  the  consideration  of 
either  of  the  conveyances. 

7tb.  The  Court  erred  in  expressing  any  opinion  to  the  Jury 
Qpon  *'  the  circumstances  of  the  case;**  thp  testimony  was  contra- 
dictory, and  should  have  been  left  to  the  Jury. 

8th.  "  The  circumstances  of  the  case"  were  not  such  as  to  au- 
thorize any  imputation  of  fraud. 

9th.  The  conveyances  were  separate  and  distinct  contracts — 
each  valid  of  itself — and  should  not  have  been  i*egardcd  as  one. 

10th.  Under  the  first  conveyance,  John  Schly  took  an  estate  in 
remainder  in  the  negro  slaves ;  and  only  the  life  estate  of  Mary 
T),  Cooper  in  them  was  conveyed  by  the  second.  3  Kelly's  R. 
460,  569.     4  Ga.  Rep.  52. 

Rellum  &  Cone,  for  defendants  in  error. 

Ist.  In  order  ^o  entitle  a  party  (other  than  the  original  plain- 
tiff) to  control  and  enforce  an  execution,  it  is  necessary  for  him 
to  show,  either  a  legal  or  equitable  title  to  the  judgment  or  exe- 
cution.    5  Ga.  Reps.  364. 

2d.  A  judgment  and  execution  in  favor  of  a  plaintiff,  as  guar- 
dian or  administrator,  is  an  individual  judgment.  These  words 
are  "  descriptis  person€e**  not  affecting  the  character  or  rights  of 
the  plaintiff.     5  Ga,  Reps.  56. 

Gross  inadequacy  of  consideration  is  evidence  of  fraud,  and 
will  avoid  a  deed,  especially  when  the  deed  is  made  at  the  soli- 
citation and  by  the  persuasion  of  those  in  whom  the  maker  of  the 
deed  has  confidence,  or  there  are  other  circumstances  of  a  suspi- 
cions character.  1  Stonfs  Eq.  274.  lb.  268,  269.  1  Fonblan- 
^s  Eq.  b.\.dt.2.  1  Maddock*s  Ch.  212, 213,  214.  2  Brotm's 
Ch.  Reps.  558,  560,  '1.  2  Vesey,  Sen.  516.  9  Vesey,  246.  16 
lb.  517.  14  lb.  273.  2  Johns.  Ch.  Reps.  23.  14  Johns.  ReporU, 
527.     2  Cowen,  139.     4  Desaussure,  687. 

A  deed  from  a  client  to  his  attorney  is  void  and  will  be  set 

aside,  if  there  is  any  improper  influence,  persuasion,  unfaimess 

or  inadequacy  of  consideration ;  and  the  burthen  of  proof  is  on 

the  attorney,  to  show  that  the  transaction  ia  fair,  eqaitable»  and 
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the  consideration  full  and  adequate.  1  Story* s  Eq,  330,  '1.  1 
Maddox^s  Ch.  94.  1  Cox*s  Reps.  112.  2  Peere  Whu.  131.  13 
Vesey,  116.  18  lb,  301,219.  Jacobs*  Reps.  322.  2  Harr.  68.  2 
Young  ^  Co.  194,  195.  2  JWy/wc  4-  iiCccwtf,  153.  2  U.  289,  294. 
6  Fej^y,  266,  268.  3  Mylne  Sf  Keene,  113.  18  Vesey,  120,127. 
6  lb.  278.     1  iiiw^eZ  ^  M^^/w^,  539. 

A  conveyance  executed  by  a  person  laboring  under  a  mistake 
as  to  his  right  or  title  to  the  property,  (the  subject-matter  of  the 
conveyance,)  will  be  set  aside.  1  Story's  Eq.  134,  140,  *1.  2 
Russel  Sf  Mylne,  614.  2  Vesey,  Sen.  304.  2  Merirale,  269.  1 
Vesey,  400.  2  Broivn*s  Ch.  150.  2  3ic(^r<i'*  Ch.  455.  1  fTtiT* 
CA.  251.  1  Edwards*  Rep.  467.  6  Harris  ^  JbAiw.  24.  1  KtUy, 
12,  238.     16  Vesey,  72.     4  Prince,  135. 

The  first  instrument  is  a  testamentary  paper,  and  was  revoked 
by  the  subsequent  marriage  of  Mary  D.  Moore  with  claimant 
All  the  property  embraced  in  both  instruments  belonged,  absolute- 
ly, to  claimant  at  the  time  of  the  execution  of  the  second  in- 
strument. 2  Kelly,  32.  3  lb.  571.  4  Ga.  R.  75.  Lavelassan  WUls, 
317.  1  Swinburne,  25.  Co.  Lift.  111.  Carthen,  38.  tiabergam 
vs.  Vincent,  2  Vesey,  Jun.  205.  4  Brown* s  Ch.  Reps.  353.  4 
Hawks*  Reps.  141.  6  Ala.  Rep.  631.  2  lb.  155.  4  Howard's 
Miss.  Reps.  220.  2  lb.  737.  7  Smede  Sf  Marshall,  482.  2  Bre- 
vard's Reps.  411.  2  Bailey's  Reps.  588.  2  Spear's  Reps.  230.  1 
Spear's  Eq.  Reports,  256. 

As  to  the  question  of  revocation.  WiUiams*  on  Ex^rs.  94.  4 
Cfe^c**  Reps.  60.  2  Pecre  TTww.  264.  2  Broivn's  Ch.  Reps.  544. 
2  Tcrwi  Ec^*.  695. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Many  interesting  questions  are  raised  in  this  record. 

[1.]  Had  the  execution  in  favor  of  Jesse  Robinson,  as  guardian 
of  Andrew  J.  Lamar,  against  John  Schly,  the  right  to  proceed 
against  the  property  which  is  the  subject-matter  of  this  claim  t 
The  presiding  Judge  held  that  it  was  inoperative,  and  that  tke 
Jury  could  not  find  the  property  subject  to  it,  as  there  was  no 
assignment  from  Jesse  Robinson,  the  plaintiff,  to  John  B.  Lamar, 
and  no  evidence  of  Lamar's  being  the  successor  of  Robinson  in 
the  guardianship.  This  defect,  if  it  be  one,  is  rather  one  of  form 
than  of  substance. 
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It  will  be  borne  in  mind,  that  this^.^a.  was  issued  in  the  name 
of  Jesse  Robinson,  as  guardian  of  Andrew  J.  Lamar,  and  that 
for  the  sum  of  thirty-five  hundred  dollars,  it  was  transfeiTed  by 
John  B.  Lamar  to  George  Schly,  the  son  of  the  defendant — John 
B.  Lamai*  signing  himself  as  guardian  of  Andrew  J.  Lamar,  and 
successor  of  Jesse  Robinson,  the  former  guardian.  The  objec- 
tion is,  that  the  proof  shows  no  privity  between  Lamar  and  Ro- 
binson. From  the  record  it  appears  that,  in  order  to  show 
title  out  of  Robinson,  the  claimant  himself  introduced  George 
Schly,  who  testified  that  the^.  fa.  was  proceeding  for  his  benefit ; 
that  he  purchased  it  of  John  B.  Lamar,  guardian  of  Andrew  J . 
Lamar,  and  successor  to  Jesse  Robinson  in  that  office,  and  the 
witness  produced  in  Court  the  written  assignment  to  that  effect. 
It  might  with  propriety,  therefore,  be  insisted,  that  notwithstand- 
ing the  evidence  of  the  transfer  from  Robinson  to  Lamar  was  of 
a  secondary  character,  still,  inasmuch  as  it  was  offered  by  the 
claimant  himself,  he  may  be  considered  as  waiving  any  objection 
to  its  competency  as  proof. 

"We  prefer,  however,  to  put  the  decision  of  this  point  upon 
broader  ground,  and  one  more  in  accordance  with  the  truth  of 
the  case.  It  is  not  pretended  that  the  payment  proven  was  made 
to  Robinson,  but  to  Lamar.  Unless,  therefore,  the  claimant  can 
connect  Lamar  with  Robinson,  the  transaction  was  wholly  gratu- 
itous as  between  Schly  and  Lamar;  and  there  is  nothing  in  the 
testimony  to  defeat  the  lien  of  the  execution,  as  in  favor  of  the 
original  plaintiff,  Robinson.  Lamar  is  a  mere  interloper,  and  the 
money  paid  to  him  is  no  satisfaction  of  the  debt. 

[2.]  If,  however,  the  execution  has  been  assigned  to  Lamar  by 
Robinson,  and  there  be  no  written  proof  of  the  transfer,  while 
the  legal  title  would  remain  in  Robinson,  the  equitable  interest 
vests  in  Lamar,  or  in  Schly,his  assignee,  who  wouldhave  the  right 
to  use  the  name  of  Robinson,  the  original  plaintiff,  to  collect  the 
money.  Dixvs.  Cobbfi  Mass.  R»  511.  Parker  vs.  Grant,  11 
Mass.  R.  157,  note.  Wheeler  vs.  Wheeler,  9  Cotcen,  34.  East- 
man  vs.  Wright,  6  Pick.  316.  Welch  vs.  Mandepille,  1  Wheat. 
236.  Dunn  vs.  Snell,  15  Mass.  R.  481.  Allen  vs.  Holden,  9  Mass. 
133.  Brown  vs.  Maine  Bank,  11  Ma^s.  R.  153.  Purson  vs.  Toilet, 
4  Litt.  435.  Southgate  vs.  Montgomery  Sf  Eivers,  1  Paige,  il. 
Andrews  vs.  McCoy,  8  Ala.  920. 

[3.]  The  Court  charged  the  Jury,  that  they  might,  under  the 
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circumstances  of  the  case,  hold  the  consideration  paid  by  John 
Schly  to  William  Cooper,  for  the  property  in  di;^pute,  grossly  in- 
adequate, provided  it  were  less  than  one^balf  its  valae. 

Why  the  Judge  should  have  fixed  upon  one-half  the  value,  or 
any  other  definite  proportion,  as  the  test  of  inadequacy,  under  any 
circumstances,  we  are  somewhat  at  a  loss  to  understand.  It  is 
true,  a  maiety  was  the  criterion  of  the  Civil  JLaw,  when  applied 
to  immovable  property ;  but  even  by  that  code,  sales  of  personal 
property  were  usually  consideret!  without  redress,  where  there 
was  no  fraud,  and  the  parties  were  turned  ovei*  to  the  power  of 
conscience  and  morals  and  religion. 

[4.]  We  believe  it  to  be  well  settled,  that  mere  inadequacy  of 
price,  or  any  other  inequality  in  the  bargain,  is  nor,  per  se,  a  distinct 
principle  of  relief  in  Equity.  Much  less  does  the  Common  Law 
know  or  recognize  any  such  principle.  The  value  of  any  com- 
modity is  its  marketable  price,  which  is,  and  always  must  be,  for- 
ever changing ;  and  it  was  well  remarked  by  Lord  Ch.  Baron 
Ef/re,  in  Griffin  vs.  Rpratley,  (I  Cox^s  RejK  383,)  for  the  porpose 
of  demonstrating  the  inconvenience  and  impracticability,  if  not 
the  injustice,  of  adopting  the  doctrine  that  mere  inadequacy  of 
consideration  should  form  a  distinct  ground  for  relief^ — ^*  that  if 
Courts  were  to  unravel  all  such  transactions,  they  would  tlirow 
every  thing  into  confusion  and  set  afloat  the  contracts  of  iBan- 
kind." 

[5.]  Where,  however,  there  are  other  ingredients  in  the  case,  of 
a  suspicious  nature,  or  peculiar  relations  between  the  parties,  gross 
inadequacy  of  price  must  necessarily  furnish  the  most  vehement 
suspicion  of  fraud.     1  St^jrifs  Eq.  Jur,  §246. 

The  deed  fi'om  Mary  D.  Moore  to  John  Schly,  purports  to  be 
founded  on  "  friendship  and  esteem,  love  and  affection,  and  the 
many  services  rendered"  by  the  grantee,  who  was  an  attorney; 
and  while  it  is  not  denied  that  where  the  relation  of  client  and 
attorney  has  completely  ceased,  a  client  may  be  generous  to  her 
attorney  or  counsel,  as  to  any  one  else.  No  undue  influence  can 
in  Much  case  be  i  ationally  supposed  longer  to  exist.  Cicero»  the 
father  o^^his  country,  and  second  founder  of  Rome,  whose  elo- 
quence and  patriotism  have  been  the  admiration  of  every  age  and 
country,  was  enriched  by  the  most  munificent  gifts  from  the  pa- 
trons whom  he  had  professionally  served.  Still,  in  all  contracts 
between  attorney  and  client,  if  made  especially  while  tbe  relation 
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subsiBts,  Courts  are  bound,  upon  principles  of  public  utility  and 
public  policy,  to  search  the  transaction  to  the  bottom. 

[6.]  The  question  has  been  argued,  and  like  all  others  in  this 
case,  with  much  learning  and  ability,  by  the  counsel  on  both  sides, 
whether  inadequacy  of  consideration  can  be  set  up  to  avoid  a 
conveyance  in  a  Court  of  Law.  The  doctnne  that  the  "  Com- 
mon Law  kicks  a  suitor  into  the  ditch,  and  Chancery  has  to  come 
and  pull  him  out,"  has  been  distinctly  repudiated  by  this  Court. 
Wherever  suitable  relief  can  be  administered,  the  forum  is  a  mat- 
ter of  indifference ;  but  in  this  case  it  cannot  be  done  on  the  Com- 
mon Law  side  of  the  Court,  although  it  be  a  claim  ca^se;  for  if 
the  Jury,  upon  the  trial,  should  dereimine  to  set  aside  the  convey- 
ances, on  account  of  the  inadequacy  of  the  consideration,  coupled 
with  the  relationship  of  the  parties,  this  would  not  be  done  until 
the  price  paid  was  refunded,  or  the  services  rendered  were  as- 
certained and  compensated.  For  Courts  will  not  grant  relief 
until  the  parties  are  placed  in  statu  quo ;  and  this  cannot  be  done 
at  law,  until  our  Legislature,  which  has  infused  new  life  and  en- 
ergy into  our  judicial  system,  by  the  reforms  already  introduced, 
shall  go  one  step  farther,  and  authorize  the  verdict  and  judgment 
at  C<mimon  Law  to  be  framed  to  meet  the  exigencies  of  the  case. 
And  why  should  we  falter  ?  Inquiry  and  progress  are  the  vital 
elements  of  republican  Government.  Our  free  institutions,  what 
are  they  but  innovations?  The  bulk  of  our  legislation  is  but  the 
correction,  reform  and  abolition  of  the  past.  We  owe  every 
thing,  as  a  people,  to  the  fearless  spirit  of  Truth ;  and  it  is  fortu- 
nate for  the  community,  while  the  bar  of  this  State  exercises  such 
a  deserved  influence  on  the  public  mind,  as  well  as  in  the  public 
councils,  that  as  a  clas&  it  is  generally  found  on  the  side  of  com- 
mon sense  and  liberal  principles. 

[7.]  Before  dismissing  this  branch  of  the  case,  we  must  con- 
demn the  practice  in  Courts  of  assumifig  that  any  fact  is  establish- 
ed by  the  proof,  with  the  view  to  predicate  a  legal  opinion  there- 
on. The  books  abound  with  authority  to  show,  that  if  the  in- 
structions of  the  Court  assume  or  presuppose  a  fact  proper  for 
tile  decision  of  the  Jury,  it  is  error,  and  a  new  trial  will,  therefore, 
be  granted,  highthum  vs.  Cooper,  1  Dana,  273.  Trotter  vs,  San- 
ders, 7  J.  J.  Marsh.  321.  Dalla?n  vs.  Hand  ley,  2  A.  K.  Marsh. 
418.  Sullivan  vs.  Endurs,  3  Dana,  66.  BotPtnan  vs.  Bartlett,  3 
A,  K.  MaraJh  86.     UiUted  States  vs.  TiUotsm,  12  Wheat.  180. 
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Whether  the  cu-cumstances  to  which  the  Court  alludes,  did  or 
did  not  exist,  were  questions  of  fact,  proper  for  the  Jury  alone  to 
pass  upon.  The  effect  of  such  a  charge  is,  to  withdraw  alto- 
gether from  the  consideration  of  the  Jury,  facts  which  it  is  their 
province  alone  to  weigh.  The  growing  intelligence  of  our  peo- 
ple, and  our  special  Jury  trial,  render  this  practice  wholly  unne- 
cessary. The  Jury  are  sworn  to  express  their  opinion  upon  the 
facts,  by  their  verdict.  The  opinion  of  the  Judge  is  not  given, 
even  under  the  sanction  of  his  oath  of  ofEce.  He  is  swam  only 
to  administer  ihe  late.  Why  should  the  presiding  Judge  be  al- 
lowed to  declare  his  opinion  upon  the  facts  without  being  sworn, 
when  no  one  else,  neither  Juror  nor  witnesses,  nor  any  other 
person,  is  permitted. to  do  so  ?  I  trust  that  another  Legislature 
will  not  iuter%'ene  without  its  being  made  a  distinct  ground  of 
error,  for  the  Court  to  intimate  its  opinion  to  the  Jury,  upon  the 
facts  and  circumstances  of  the  case.  Until  this  is  done,  trial  by 
Jury,  if  not  nominal,  will  certainly  not  be  what  it  has  been  fondly 
proclaimed  by  its  eulogists — ''  A  privilege  of  the  highest  and 
most  beneficial  nature."  Better  abolish  it  altogether,  if  it  cannot 
be  protected  from  the  control  of  the  co-ordinate  branch  of  the 
Judiciary.  Life,  liberty  and  property  derive  but  little  security 
from  the  constitutional  form  of  trial  by  Jury,  if  its  constitutional 
force  is  undermined  and  destroyed. 

[S.]  A  material  matter  to  be  adjudicated  in  this  record  is,  the 
character  of  the  conveyance  from  Mary  D.  Moore  to  John  Schly. 
Counsel  for  the  plaintiff  inji.fo,  asked  the  Court  to  instruct  the 
Jury,  that  in  estimating  the  value  of  the  property  conveyed  by 
the  second  instrument  to  John  Schly,  (in  order  to  determine  the 
inadequacy  of  consideration,)  they  were  to  estimate  the  value,  so 
far  as  the  negroes  were  concerned,  only  of  the  life  estate  which 
Mary  D.  Moore  had  reserved  in  the  first  instrument.  This  the 
Court  refused  to  do ;  but,  on  the  contrary,  chained  the  Jury,  that 
the  two  instruments  were  to  be  taken  as  one,  executed  when  the 
last  was,  and  the  value  of  the  negroes  estimated  as  if  there  was 
no  remainder  in  the  negroes  vested  in  John  Schly. 

Now,  the  refusal  of  the  Court  to  charge  as  requested,  and  the 
charge  as  given,  can  be  justified  only  on  the  ground,  that  the  first 
conveyance  from  Mary  D.  Moore  to  John  Schly,  was  a  testamen- 
tary paper.  Is  this  its  character  as  to  the  slaves  in  controversy  f 
To  read  this  instrument  correctly,  the  latter  clause,  reserving  a 
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life  estate  to  Mary  D.  Moore,  should  be  transposed  so  as  to  follow 
immediately  the  conveyance  of  the  negroes.  It  will  then  read, 
"  For  and  in  consideration  of  the  friendship  and  esteem,  love  and 
afiection,  and  the  many  services  rendered  to  me  by  John  Schly, 
of  Jefferson,  I  do,  by  these  presents,  give,  grant  and  convey  unto 
said  John  Schly,  his  heirs  and  assigns,  forever,  the  following  pro- 
perty, to  wit :  a  negro  woman,  named  Jane,  about  forty-three 
years  of  age,  and  her  four  children,  William,  a  boy,  about  four- 
teen years  of  age,  Rosey,  a  girl,  about  thirteen  years  of  age, 
Matilda,  about  twelve  years  of  age,  VVillaby  about  four  years 
of  age,  together  with  the  future  increase  and  issue  of  said  female 
slaves ;  but  I,  the  said  Mary  D.  Moore,  do  hereby  save  and  re- 
serve to  myself,  a  life  estate  in  the  property  above  conveyed  to 
the  said  John  Schly,  his  heirs  and  assigns."  That  this  clause  ap- 
plies to  the  negroes,  and  them  only,  is  manifest  from  the  fact,  that 
in  all  the  rest  of  the  property,  she  disposes  only  of  what  remains 
at  her  death. 

What,  then,  is  the  proper  interpretation  of  this  paper,  thus 
read?  That  it  was  intended  to  be  a  deed,  is  apparent  from  its 
face.  It  does  not  purport  to  be  signed,  sealed  and  publUhcd,  as  a 
will,  but  it  is  delivered  as  a  deed.  Of  the  numerous  tests  which 
have  been  suggested  to  distinguish  between  a  deed  and  a  will,  we 
take  this  to  be  the  plainest  and  broadest.  Does  the  instrument, 
regardless  of  its  form,  pass  a  present  interest  ?  If  this  paper 
does  not,  language  would  seem  to  be  incapable  of  effecting  this 
object.  Mary  D.  Moore  does  not  convey  such  of  these  slaves  as 
she  may  have  at  her  death,  but  she  conveys  them  now,  by  name,^ 
together  with  their  future  increase.  As  to  the  cattle,  horses,  fur- 
niture, money,  bank  stock,  and  real  estate,  she  only  disposes  of  so 
much,  and  such  portions  thereof,  as  may  remain  on  hand  at  her 
death  ;  but  not  so  as  to  the  slaves — she  carves  out  of  these  a  life 
estate  to  herself  merely. 

[9.]  That  a  remainder  may  be  created  in  slaves,  by  deed  or  oth' 
er  writing,  to  take  effect  afler  the  determination  of  a  life  estate, 
has  been  ruled  again  and  again.  Catterlin  vs.  Hardy ^  10  Ala, 
511.  Banks  vs,  Monksberry^  3  LiU,  27 5.  Keenvs,  Macey,3  Bibhj 
39.  3  CaU.  50.  "Another  ground,"  say  the  Court  of  Appeals 
of  Kentucky,  in  the  case  from  3  Littelh  "  assumed  in  support  of 
the  first  position  is,  that  the  reservation  of  the  slaves  to  the  donor 
and  his  wife,  for  life,  is  incompatible  with  the  gift,  and  that  the 
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operation  oF  the  deed  was  thereby  hindered  and  defeated.  If 
cither  the  reservation  or  the  gift  must  be  void,  because  of  their  in- 
consistency, it  is  obviously  much  more  consonant  to  general  prin- 
ciples, that  the  former  should  be  so  than  the  latten  We  cannot, 
however,  admit  that  they  are  inconsistent  with  each  other,  or 
that  either  is  void.*' 

Had  Mary  D.  Moore  attempted  to  do  any  thing  with  this  pro- 
pertyi  after  the  conveyance  was  executed,  inconsistent  with  the 
title  in  Schly,  the  remainder-man,  a  bill  in  the  nature  of  a  bill 
quia  Hfnel  would  have  been  entertained  for  the  purpose  of  secur- 
ing him.  3  Call,  25.  2  Munf.  162.  Or  had  her  life  estate  in 
these  slaves  been  sold  by  the  Sheriff,  under  execution  against  her, 
John  Schly  would,  under  our  Statute,  have  had  the  right  to  re- 
quire the  purchasers  to  have  given  security  for  its  forthcoming  at 
the  death  of  the  defendant. 

[10.]  The  only  doubt  which  could  have  been  entertained,  would 
seem  to  be  as  to  the  other  clauses,  in  which  Mary  D.  Moore  only 
conveys  wiiat  she  might  leave  or  be  j}f assessed  of,  at  her  death.  It 
has  been  held,  that  where  the  limitation  to  the  first  taker  is  ac- 
c<3mpanied  by  a  power  of  disposition,  either  express  or  implied^ 
the  limitation  over  is  void,  both  because  of  the  inconsistency  and 
the  uncertainty  as  to  what  part  of  the  property  is  to  ff%  over.  3 
Fm.  7.  1  Hocen,  Sujk  1 37.  Thus,  where  there  was  a  gift  to 
Charlotte  Williams,  of  the  residue  of  the  testator's  estate,  with 
the  right  of  disposition  by  will,  and  if  she  died  without  will,  then 
whatever  might  remain  at  her  death,  to  go  to  W.  Asbby,  the  re- 
.  mainder  over  was  held  void  for  uncertainty.  1  Meri.  314.  8  Vim, 
Abr,  103.  PL  50.  1  Vet.  9.  So  where  an  estate  was  given  by 
will  to  A  and  his  heirs,  and  if  he  should  die  without  issue  living 
at  his  death,  then  $o  muck  of  tlie  estate  as  remained  undisptfsed  rfhjf 
A  to  B,  the  limitation  over  was  held  void,  because  of  its  uncer- 
tainty as  to  the  property  to  go  over.     4  Rand.  547. 

I  repeat,  that  inasmuch  as  Mary  D.  Moore  disposes  only  of  so 
much  of  the  cattle,  horses^  furniture,  money,  bank  stocky  and  real 
estate,  as  may  remain  at  her  death,  doubts  might  arise  whether 
these  clauses  were  not  void  for  uncertainty.  They  certainly 
vv'ould  be,  if  the  instrument,  as  to  them,  was  held  to  be  a  deed^ 
We  believe,  however,  that  upon  a  fair  construction  of  the  instru- 
ment, it  is  testatnentary  as  to  these. 

[11.]  Must  a  conveyance  be  necessarily  homogenebuflt    Or 
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can  it  not  be  a  deed  in  part,*  and  a  will  as  to  another  part  ?  What 
is  there  to  prevent  a  person,  in  the  same  instrument,  to  sell  or 
give  a  piece  of  property  to  oiffe,  and  to  will  another  piece  to  the 
same  individual  ?  A,  in  consideration  of  love  and  natural  affec- 
tion, or  8500  paid  him  by  B,  gives  or  sells  to  B  a  negro,  by  the 
name  of  Jim,  and  wills  and  bequeaths  at  his  death,  the  rest  of  his 
estate,  real  and  personal,  to  the  said  B.  Can  legal  ingenuity 
suggest  a  plausible  reason  for  not  construing  this  instrument  a  ' 
deed  of  gift  or  bill  of  sale  as  to  Jim,  and  a  will  as  to  the  residue 
of  A's  property  t  Such,  we  believe,  is  the  true  nature  of  the 
first  instrument  exccSted  by  Mary  D.  Moore  to  John  Schly.  And 
it  is  not  accurate,  we  apprehend,  to  say,  as  the  Supreme  Court  of 
Alabama  did,  in  Shepherd  et  a/.  V8»  Nabers^  (6  Ala.  631,)  that  the 
operation  of  such  a  conveyance  is  postponed  until  after  the  do- 
nor's death.  It  is  true,  that  the  possession  being  withheld  during 
life,  it  may  be  said  not  to  be  consummated  until  then.  We  think 
it  clear,  however,  that  the  conveyance  operated  at  once  to  vest  the 
remainder  in  Schly. 

If  this  view  be  correct,  it  is  obvious  that  the  charge  as  asked 
ought  to  have  been  given,  and  the  instructions  submitted  were  er- 
roneous. 

[12.]  We  cannot  concur  with  counsel  for  the  plaintiff  in  ^.^. 
in  the  position,  that  the  claimant  could  not  attack  the  validity  of 
the  process  on  the  ground  of  payment,  unless  he  claimed  under 
the  defendant.  Whoever  undertakes  to  disturb  another  in  the 
possession  or  enjoyment  of  his  property,  must  be  clothed  with 
authority  of  law  for  so  doing ;  and  it  is  competent  for  the  owner 
to  ward  off  this  attempt,  by  showing  the  invalidity  of  the  process^ 
by  reason  of  payment  or  any  other  cause. 

[13.]  It  is  true,  that  the  claimant  will  not  be  permitted  to  hin- 
der or  defeat  the  collection  of  the  execution,  by  showing  proper- 
ty out  of  the  defendant.  He  has  no  right  thus  to  interpose  as  a 
mere  amateur  combatant  between  the  debtor  and  his  creditor ; 
but  when  his  rights  are  assailed,  he  is  at  liberty  to  defend  them 
by  carrying  the  war  into  Africa — ^the  enemy's  country. 


*8ee  Dudley  vs.  MaUery,  4  Go.  Rep,  52.— [Bxp. 
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No*  73. — ^Philip  T.  Schley,  plaintiff  in  error,  vs,  Jonathan 
Lyon  and  Franklin  Rutherfcmo),  trustees  of  Martha  Bed- 
iNGFiELD,  defendants. 

[1.]  Where  property  was  conveyed  to  trustees  for  certain  specified  objects,  as 
stated  in  the  trust  deed:  Hddf  that  where  there  was  something  to  be  done 
by  the  trustees,  to  accomplish  the  objects  of  the  trust,  the  same  waa  not  ex- 
ecated  but  executory. 

[2.]  Where  an  action  of  trover  is  brought  by  trustees  in  whom  the  legal  title 
is  vested,  for  a  conversion  of  the  trust  property,  and  they  allpge  in  their  de- 
claration, that  they  sue  **  for  and  in  behalf'  of  one  (^  the  cesttu  que  trusts,  the 
trustees  are  the  real  parties  plaintiff  in  the  action,  and  the  words  "for  and 
in  behalf"  of  the  eestid  que  trusty  will  be  regarded  as  surplusage. 

[3.]  In  an  action  of  trover  by  trustees,  in  whom  the  legal  title  was  vested, for 
the  recovery  of  a  negro,  against  a  wrong-doer  who  had  converted  the  trust 
property  to  his  own  use,  the  general  rule  is,  that  the  measure  of  damages  is 
the  value  of  the  property  ut  the  time  of  the  conversion,  and  the  value  of  the 
hire  of  the  negro  from  that  time  up  to  the  time  of  the  trial. 

[4.]  In  an  action  of  trover,  where  the  property  sued  for  is  not  of  a  fixed  and 
determined  value,  but  fluctuates  in  price,  evidence  may  be  given  to  the  Jnxy 
of  the  value  of  the  property  at  the  time  of  the  trial,  as  well  as  at  the  time  of 
the  conversion- 
's.] In  an  action  of  trover  by  a  bailee,  or  special  property-man,  against  the 
genenU  owneTf  the  measure  of  damages  is  the  value  of  his  special  property 
only;  but  when  the  action  is  by  the  bailee  or  special  property-man,  agmiast 
a  stranger  or  vmtng-doerj  the  plaintiff  is  entitled  to  recover  the  full  value  of 
the  property  converted  by  the  defendant,  and  hold  the  balance,  beyond  his 
own  interest,  for  the  general  owner. 

[6.]  In  order  to  prove  the  advertisement  of  a  Sheriff's  sale  in  one  of  the  pub- 
lic gazettes  of  this  State,  as  required  by  law,  the  production  of  the  newspa* 
per  in  which  the  advertisement  was  published,  is  the  best  evidence;  but  if 
that  cannot  be  done,  in  the  exercise  of  ordinary  diligence,  then  a  copy  ,of 
the  advertisement,  taken  from  the  paf^r  of  file  in  the  publisher's  office,  ve- 
rified  by  the  oath  of  the  publisher,  is  admissible. 

Trover,  in   Washington  Superior   Court,  December  Temir 
1848.     Tried  before  Judge  Holt. 

On  13th  October,  1831,  John  H.  Bedingfield  executed  the  fol- 
lowing instrument : 

"  Georgia,  Washington  County  : 

*'  Whereas,  a  matrimonial  contract  was,  on  the  17th  day  of 
December,  in  the  year  1829,  duly  and  legally  solemnized  between 
John  H.  Bedingfield  and  Martha  Lyon,  both  of  the  County  and 
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State  aforesaid  ;  and  John  H.  Bedingfield  is  desirous  of  settling 
upon  the  said  Martha  Bedingiield,  the  wife  of  the  said  John  H. 
formerly  Martha  Lyon,  a  certain  portion  of  property,  consisting 
of  the  following  negroes,  to  wit :  Tom  or  Thomas,  Clarissa,  Em- 
eline,  Susan,  Caroline,  and  Rosetta  : 

"  Now,  know  all  men  by  these  presents,  that  I,  John  H.  Bed* 
ingfield,  for  and  in  consideration  of  the  trust  and  confidence  re- 
posed in  Jonathan  Lyon  and  Franklin  Rutherford,  of  the  Coun- 
ty aforesaid,  as  well  as  the  love,  good  will  and  affection  which  I 
have  for  and  towards  my  wife,  formerly  Martha  Lyon,  have  given 
and  granted,  and  by  these  presents  do  firmly  give  and  grant,  unto 
the  said  Jonathan  Lyon  and  Franklin  Rutherford,  the  following 
negroes,  as  above  named,  to  wit :  Tom  or  Thomas,  Clarissa,  Eme- 
line,  Susan,  Caroline  and  Rosetta,  to  have  and  to  hold  the  said  six 
negroes  unto  the  said  Jonathan  Lyon  and  Franklin  Rutherford 
upon  trust.  Nevertheless,  that  the  said  Jonathan  Lyon  and 
Franklin  Rutherford  shall  well  and  truly,  and  without  partiajity, 
at  the  death  of  the  said  John  H.  Bedingfield,  secure  to  the  said 
Martha  Bedingfield,  the  wife  of  the  said  John,  by  any  reasonable 
conveyance,  the  negroes  before  named ;  and  in  the  event  of  there 
being  issue  of  the  body  of  the  said  Martha  Bedingfield,  that  the* 
said  Jonathan  Lyon  and  Franklin  Rutherford  shall  equally  ap- 
portion and  divide  the  aforesaid  six  neg^roes,  and  their  increase, 
between  the  said  Martha  Bedingfield,  and  the  heirs  of  her  body, 
within  nine  months  after  the  death  of  said  John  Bedingfield,  if 
his  death  should  first  happen  ;  but  if  the  said  John  H.  Beding- 
field should  die  without  issue,  and  the  said  Martha  Bedingfield 
should  afterwards  intermarry,  then  the  said  Jonathan  Lyon  and 
Franklin  Rutherford  shall  turn  over  to,  and  for  the  use  and  ben- 
efit of,  James  G.  Rives,  the  brother  or  half-brother  of  the  said 
John  H.  the  negroes  hereinbefore  mentioned,  as  his  right  and 
property;  and  the  said  John  H.  Bedingfield,  for  the  free  and  more 
clear  disposal  of  the  said  six  negroes,  and  their  increase,  doth  co- 
venant to  and  with  the  said  Jonathan  Lyon  and  Franklin  Ruther- 
ford, to  and  for  the  use  of  the  said  Martha  Bedingfield,  and  the 
heirs  of  her  body,  shall  have,  hold,  use,  occupy  and  enjoy,  pro- 
vided, nevertheless,  that  the  said  John  H.  Bedingfield  shall  con- 
tinue to  use,  employ,  and  reserve,  all  and  singular,  the  services  of 
the  said  six  negroes,  and  all  and  every  of  them,  for  and  during 
the  full  end  and  term  of  his  natural  life,  without  any  trouble  to 
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the  said  Jonathan  Lyon  and  Franklin  Rutherford,  or  either  of 
them ;  and  the  said  John  £L  Bedingfield,  for  the  free  and  moore 
clear  disposal  of  the  said  six  negroes,  and  their  increase,  to  the 
said  Martha  Bedingfield,  her  issue  and  their  heirs  and  assigns, 
doth  make  this  reasonable  instrument  of  conveyance,  in  writing, 
with  a  special  reservation  to  the  said  John  IL  Bedingfield,  as 
herein  before  expressed. 

"  In  witness  whereof,  the  said  John  H.  Bedingfield  hath  here- 
unto set  his  hand  and  affixed  his  seal,  this  13th  day  of  October^ 
1831. 

JOHN  H.  BEDINGFIELD,  [seal.] 

"  Signed,  sealed  and  delivered  in  presence  of 

William  R.  Kwg. 
James  Jones,  J.  P." 

John  Bedingfield  died  in  the  year  1833.  In  February,  1833, 
the  negro  boy,  Tom,  was  levied  on  as  the  property  of  John  Bed- 
ing^eld,  and  bought  at  SherifTs  sale  by  Philip  T.  Schley.  John 
Bedingfield  lefl  no  issue.  Within  the  nine  months  from  the  death 
of  John  Bedingfield,  the  trustees  named  in  the  deed,  "  aa  trustees 
of  Mrs.  Bedingfield,"  brought  an  action  of  trover  against  Philip 
T.  Schley,  for  the  negro  boy,  Tom.  Pending  the  suit,  Mrs.  Be- 
dingfield married  Wm.  S.  Dickson ;  and  sometime  in  the  year 
1840,  the  negro  boy,  Tom,  died.  Upon  the  trial  at  December 
Term,  1848,  the  defendant  introduced  the  fi.  fa.  levied  on  the 
slave,  Tom,  with  an  entry  thereon  of  a  general  levy  on  the  slave. 

Plaintiffs  offered  in  evidence,  the  depositions  of  Richard  M. 
Orme,  one  of  the  publishers  of  the  "  Southern  Recorder,"  for  the 
purpose  of  proving  that  the  following  advertisement  was  publish- 
ed  in  the  Southern  Recorder : 

'*  Will  be  sold,  &c.  one  negro  man,  Tom.  Levied  on  the  inter- 
est of  John  H.  Bedingfield  in  and  to  said  negrro,  to  satisfy  sundry 
fi.  foM,  &c.     December  28th,  1832. 

[Signed,]  S.  A.  JONES,  Sheriff" 

Defendant's  counsel  objected  to  this  testimony,  on  the  ground 
that  the  newspaper  itself  would  be  the  highest  evidence.  The 
Court  sustained  the  objection,  and  ruled  out  the  evidence.  Pro- 
per diligence  was  sh6wn  in  endeavoring  to  obtain  one  of  the 
papers. 

Plaintiffs'  counsel  then  proved  by  E.  S.  Langmade,  that"  he 
^ent  to  the  office  of  the  Southern  Recorder^  and  there  made  a 
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copy,  from  the  paper,  of  the  advertisement,  and  from  that  copy 
made  the  copy  on  the  interrogatory  directed  to  R.  M.  Orme ;  and 
the  copy  on  the  interrogatories  is  a  copy  of  the  paper  in  Mil- 
ledge  ville,"  and  then  offered  to  read  this  copy  in  evidence.  De- 
fendant's counsel  objected, 

1st.  Because  the  original  paper  is  within  the  control  of  the 
Court;  and 

2d.  Because  it  is  a  copy  of  a  copy. 

The  Court  overruled  the  objection,  and  defendant  excepted. 

Many  exceptions  were  filed  to  the  charge  of  the  Court  below, 
and  refusals  to  charge  as  requested,  but  the  following  only  have 
been  relied  on  in  this  Court,  viz  : 

Ist.  Because  the  Court  erred  in  charging  the  Jury,  that  the 
measure  of  damages  must  be  the  value  of  the  property  at  the 
time  of  the  conversion,  and  reasonable  hire  until  the  time  of  the  in- 
termarriage of  Mrs.  Bedingfield  with  Wm.  S.  Dickson. 

2d.  Because  the  Court  erred  in  charging  the  Jury,  that  the 
right  to  hire  did  not  cease  after  nine  months  after  the  death  of  J. 
Bedingfield. 

3d.  Because  the  Court  erred  in  refusing  to  charge,  that  the 
plaintiiis  could  not  recover  in  this  suit,  unless  Dickson,  who  in- 
termarried with  Mrs.  Bedingfield,  had  been  made  a  party  to 
this  suit 

4th.  Because  the  Court  erred  in  refusing  to  charge,  that  the 
rights  of  the  trustees,  suing  as  they  alleged  for  the  use  of  Mrs. 
Bedingfield,  ceased  upon  her  marriage. 

5th.  Because  the  Court  erred  in  refusing  to  charge  the  Jury, 
that  the  trusts  in  the  deed  had  been  long  since  executed,  and  that 
upon  the  marriage  of  Mrs.  Bedingfield,  the  legal  and  equitable 
title  both  vested  in  Rives,  the  remainder-man. 

I.  L.  Harris  and  Jas.  Thomas,  for  plaintiff  in  error,  cited  and 
commented  on  the  foUowing  authorities  : 

5  Easl,  164.  9  J^.  1.  1  Cruise,  306.  1  Eq.  Cat.  Ahr.  383, 
307.  1  Rand.  326.  3  Vea.  Jr.  123, 127.  1  Pr.  W.  105,  '6,  '7, 
132,  259.  1  Kdly,  390.  Strong  vs.  Strong,  6  Ala.  R.  345.  Mc- 
Gowen  and  Wife  vs.  Young,  2  Stew.  Rep.  276.  2  Stew.  Sf  P.  160. 
S  Wend.  509.  5  Cow.  17.  2  lb.  460.  20  John.  475.  1  Wend. 
295.     7  lb.  497.     13  Pick.  152,  275. 
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4  Kenty  302.  Jmea  vs.  Cole,  2  Baihy,  330.  FettipUice  vs, 
George,  1  Ves,  Jr.  46.  Jarman  on  WilUj  252.  Ednumdton  vs. 
Dyson,  3  KeUy,  321.     Sedgwick  on  Damages,  506. 

Q.  Skbine,  for  defendants  iu  error. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  plaintiffs,  as  trustees  of  Martha  Bedingfield,  instituted  an 
action  of  trover  in  the  Court  below,  to  recover  the  possession  of 
a  negro  slave,  named  Thomas,  which  had  been  converted  by  the 
defendant. 

The  plaintifEj  derived  their  title  to  the  slave,  under  a  deed  exe- 
cuted by  John  H.  Bedingfield  to  them,  by  which  the  negro  slave, 
Thomas,  with  other  property,  was  conveyed,  in  trust,  for  the  settler 
during  his  life,  and  at  his  death,  to  be  conveyed,  by  some  reasona- 
ble conveyance,  by  the  trustees,  to  the  settler's  wife,  Martha  Bed- 
ingfield, and  her  issue,  if  any,  within  nine  months  afler  the  death 
of  said  John  H.  Bedingfield ;  but  if  there  should  be  no  issue  of 
the  said  John  H.  by  his  wife,  Martha,  and  she  should  afterwards 
marry,  then  the  trustees  were  directed  to  turn  the  property  over 
to,  and  for  the  use  of,  James  G.  Rives,  the  half-brother  of  the 
said  John  H.  Bedingfield.  John  H.  Bedingfield  died  in  the  first 
part  of  the  year  1833,  leaving  no  issue  by  his  wife,  Martha. 

[1.1  The  first  question  made  is,  whether  this  trust  was  executed 
or  executory  at  the  time  of  the  conversion  of  the  slave  by  the  de- 
fendant. The  slave  was  converted  by  the  defendant  before  the 
expiration  of  the  nine  months  from  the  death  of  Bedingfield.  We 
are  clearly  of  the  opinion,  the  trust  was  executory,  at  least,  until 
the  expiration  of  the  nine  months  from  the  death  of  Bedingfield, 
for  the  reason,  that  the  trustees  were  required,  by  the  trust  deed, 
to  make  a  conveyance  of  the  trust  property  to  the  cestui  que  trusts 
at  the  expiration  of  that  time — there  was  something  Jor  the  trus- 
tees  to  do.  Edmondson  and  Wife  vs.  Dyson,  2d  Kelly's  Rep.  321. 
At  the  time  of  the  conversion  of  the  property  by  the  defendant, 
the  absolute  legal  title  thereto  was  in  the  plaintiffs. 

[2.1  The  plaintiff  in  error  also  insists,  that  inasmuch  as  Mrs. 
Bedingfield  married  during  the  pendency  of  the  suit  by  the  trus- 
tees against  the  defendant,  that  her  husband  should  have  been 
made  a  party  to  that  suit.     Although  the  suit  is  in  the  name  of 
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the  tru8teeB,yc>r  and  in  behalf  of  Mrs.  Bedingjieldf  yet,  we  think 
it  ist  for  all  legal  purposes,  a  suit  by  the  tmstees,  to  recover  dam- 
ages for  a  conversion  of  the  property  by  the  defendant,  as  against 
tKeir  title.  They  allege  they  were  possessed  of  the  negro  slave, 
Thomas,  as  of  their  ovm  property ^  and  that  the  defendant  convert- 
ed him  to  his  own  use,  to  their  damage  one  thousand  dollars. 
The  words  in  the  first  part  of  the  plaintifTs  declaration,  '*  for  and 
in  behalf  of  Martha  Bedingfield,"  may  be  regarded  as  surplusage. 

The  suit  was  properly  brought  in  the  name  of  the  trustees,  in 
Ivhom  the  legal  title  was  vested  at  the  time  of  the  conversion  of 
the  slave  by  the  defendant,  and  the  Court  below  did  not  err  in  de- 
ciding that  the  husband  of  Mrs.  Bedingfield  was  not  a  necessary 
party. 

The  other  exceptions  taken  to  the  charge  of  the  Court  to  the 
Jury,  may  all  be  included  in  one  general  objection,  and  that  is,  to 
the  rule  of  damages  stated  by  the  Court. 

The  Court  below  instructed  the  Jury,  that  the  measure  of  dam- 
ages must  be  the  value  of  the  property  at  the  time  of  the  conver- 
sion, and  reasonable  hire  therefor  until  the  marriage  of  Mrs.  Bed- 
ingfield. 

[3.]  The  general  rule  in  actions  of  trover  is,  that  the  measure 
of  damages  will  be  the  value  of  the  property  at  ike  time  of  coh' 
version  t  with  interest  thereon  from  that  time.  Wilson  if  Gibhs  vs, 
Conine,  2  Johns,  Rep,  280.  Bissel  vs.  Hopkins,  4  Cowen*s  Rep,  53. 
The  rule  of  damages  for  the  conversion  of  negroes,  is  the  valuQ 
of  the  property  at  the  time  of  conversion,  and  the  value  of  their 
labor,  in  addition  to  the  value  of  the  property  from  that  time. 
Banks  vs.  Hatton,  1  Nott  if  Mc  Cordis  Rep,  221.  Hatton  vs.  Banks, 
lb,  223.  The  principle  on  which  the  Courts  proceed  in  award- 
ing damages  in  actions  of  trover  is,  that  the  plaintiff  is  entitled  to 
^fuU  indemnity  for  the  injury  sustained,  by  reason  of  the  wrong- 
ful conversion  of  his  property  by  the  defendant ;  that  the  defend- 
ant shall  not  derive  any  benefit  by  his  own  wrongful  act, 

[4.]  We  do  not  debire  to  be  understood  as  deciding,  that  when 
the  chattel  converted  is  not  of  b.  fixed  and  determinate  value,  evi- 
dence may  not  be  given  of  its  value,  as  well  at  the  time  of  the 
trial  as  at  the  time  of  the  conversion ;  for  such  evidence,  when 
the  value  of  the  chattel  fluctuates,  would,  in  our  judgment,  be  ad- 
missible. Grreening  vs.  Wilkinson,  11  Eng.  Com.  Laic  Rep.  499. 
Wett  vs.  Beach,  3  Cowen^s  Rep,  83. 
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The  plaintiff  in  error,  however,  contends,  tliat  notwith8tandin<r 
the  legal  title  to  the  pr6perty  may  have  been  in  the  trustees  at  the 
lime  of  the  conversion  by  the  defendant ^  when  the  nine  months  as- 
pired after  the  death  of  Bedingfield  the  trust  was  executed,  the 
legal  and  equitable  title  to  the  property  then  vested  in  her,  and 
the  plaintiffs,  as  trustees,  were  only  entitled  to  recover  hire  for 
the  negro,  until  the  expiration  of  the  nine  months  from  Beding- 
field*8  death.  To  answer  this  objection,  it  is  necessary  that  we 
should  consider  the  duty  and  responsibilities  of  trustees.  It  may 
be  admitted  as  a  general  rule,  that  the  power  of  trustees  over  the 
legal  estate  vested  in  them,  exists  only  for  the  benefit  of  the  cestui 
que  trust.  The  trustees  in  this  case  were  bound  to  act  in  good 
faith,  and  to  exercise  reasonable  diligence  to  secure  and  protect 
the  trust  property  for  the  benefit  of  the  cestui  que  trusts  ;  they  were 
bound  to  exercise  the  same  diligence  with  regard  to  the  trust  pro- 
perty, as  if  it  had  been  their  own,  to  prevent  any  waste  or  injury 
being  done  to  it.  2  Story's  Eq,  510,  512,  516,  §§1268,  1269,  1275. 
If  the  trustees,  with  a  knowledge  that  the  defendant  had  convert- 
ed the  slave,  Thomas,  to  his  own  use,  had  negligently  permitted 
him  to  have  removed  him  beyond  the  jurisdiction  of  the  State,  so 
as  to  have  placed  it  out  of  their  power  to  deliver  him  to  the  cestui 
que  trusts t  according  to  the  directions  contained  in  the  trust  deed, 
such  negligence  and  careless  indifference  on  their  part,  would 
have  made  them  responsible  for  the  value  of  the  slave.  The 
very  object  of  their  appointment  was  to  protect  and  preserve  the 
trust  property  for  the  benefit  of  those  who  were  entitled  to  it 
under  the  trust  deed.  At  the  time  the  property  was  converted  by 
the  defendant,  the  legal  title  thereto  was  in  the  trustees.  They 
were  in  duty  bound  to  protect  that  property,  and  to  use  all  legal 
and  proper  remedies  to  reduce  it  to  possession,  or  the  proceeds 
thereof,  so  as  to  turn  it  over  to  their  cestui  que  trusts,  in  the  due 
execution  of  the  provisions  of  the  trust  deed.  Their  doty  as 
trustees  cannot,  therefore,  be  considered  as  Jully  execuUd^  andl 
they  had  a  reasonable  time,  according  to  the  ordinary  course  of 
judicial  proceedings,  to  reduce  the  property  to  possession,  or  the 
damages  given  by  law  for  a  wrongful  conversion  thereof  In 
GuphiU  vs.  Ishelly  (1  Bailey's  Rep.  232,)  it  was  held,  that  the  trus- 
tee was  entitled  to  the  possession  of  the  trust  property,  even 
against  his  cestui  que  trust,  until  the  trust  was  fidly  executed  or 
surrendered  by  the  trustee.     It  was  also  held  in  that  case,  that 
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the  tniBtee  was  entitled  to  a  lien  on  the  trust  property,  for  all  the 
expenditures  incident  to  the  execution  of  the  trust,  and  that  a 
Court  of  Equity  would  not  divest  him  of  the  possession  of  the 
trust  property  without  providing  an  indemnity.  The  trustees 
here,  must  necessarily  have  expended  money  in  th^  employment 
of  counsel,  and  in  the  prosecution  of  the  suit  against  the  defend- 
ant, for  which  they  are  entitled  to  he  remunerated  out  of  the 
trust  property,  and  a  final  settlement  necessary  hetween  the  trus-^ 
tees  and  the  cestmi  que  trusUt  before  the  trustees  turn  over  to  them 
the  entire  trust  property  in  their  hands,  or  the  proceeds  thereof. 
Whatever  may  be  considered  the  rights  of  the  respective  parties 
in  a  contest  as  between  the  trustees  and  the  cestui  que  trusts,  as  to 
the  right  rf  possession  immediately  after  the  expiration  of  the 
nine  months  from  the  death  of  Bedingfield,  we  are  very  clear  it 
does  not  lie  in  the  mouth  of  the  defendant,  who  is  a  mere  wrong 
doer^  who  converted  the  property  as  ag^nst  the  legal  title  of  the 
fdaintiffSf  to  raise  the  objection,  that  the  trust  was  executed  in 
Mrs.  Bedingfield. 

The  defendant  converted  the  property  of  the  plaintiffs,  and  they 
mre  entitled,  under  the  general  rule  of  law,  to  recover  the  value 
of  the  property  commensurate  with  their  title  at  the  time  of  the 
conversioHt  and  the  value  of  the  labor  of  the  slave  from  that  time» 
if  not  up  to  the  time  of  the  trial,  at  least  to  the  time  of  Mrs.  Bed- 
ingfield's  intermarriage,  as  charged  by  the  Court  below.  In 
Fimch  vs,  Blount,  (32  Eng.  Com.  Law  Rep.  591,)  which  was  an 
action  of  trover  for  a  horse  and  cart,  evidence  was  offered  on  the 
part  of  the  defbndant,  under  the  plea  that  he  did  not  convert 
them,  to  show  that  the  plaintiff  was  not  the  real  owner  of  the 
horse  and  cart»  and  although  the  plaintiff  might  be  entitled  to  a 
Verdict  for  damages,  such  damages  ought  not,  necessarily,  to  be 
extended  to  the  whole  value  of  the  property.  The  Court  reject- 
ed the  evidence,  and  held,  that  the  measure  of  damages  was  the 
value  of  the  property.  Patterson,  J.  remarking,  '*I  have  never 
heard,  that  where  property  is  taken,  the  plaintiff  is  to  have  a  far- 
thing damages,  and  the  defendant  keep  the  property-^^that  would 
be  allowing  the  defendant  to  take  advantage  of  his  own  wrong ^ 
Cook  vs.  Horde,  (34  Eng.  Com.  Latt  Rep.  626.)  Where  an  action 
of  trover,  or  trespass,  is  brought  by  a  bailee  of  chattels  against  a 
wrong  doer^  he  is  entitled  to  recover  the^WZ  vtdue  of  the  property 
as  the  measure  of  damages,  for  the  reason  that  he  is  answerable 
VOL.  VI.        68 
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over  to  the  bailor.  2  BL  Cam.  452.  Heyden  if  Smith's  Case^  13 
Coke's  Rep.  69.  Lyle  vs.  Barker,  5  Binney's  Rep.  457.  White  vs, 
Webb,  15  CbfftA.  R,  502.  In  Hey  den  and  Smith's  caBe  it  was  held, 
*^  If  after  taking  the  goods,  the  owner  hath  his  goods  again,  yet 
he  shall  have  a  general  action  of  trespass,  and  upon  the  evidence, 
the  damages  shall  be  mitigated.  So  is  the  better  opinion  in  11  H. 
4,  23^,  that  he  who  hath  a  special  property  in  goods,  shall  have  a 
general  action  of  trespass  against  him  who  hath  the  general  pro- 
perty, and  upon  the  evidence,  damages  shall  be  mitigated ;  but 
clearly  the  bailee,  or  he  who  hath  a  special  property,  shall  have  a 
general  action  of  trespass  against  a  stranger,  and  shM  recover  aU 
in  damages,  because  that  he  is  chargeable  over" 

[5.]  The  distinction  seems  to  be,  that  if  the  action  of  trover  or 
trespass  be  brought  by  a  bailee  or  special  property-man  against  the 
general  oumer,  then  the  plaintiff  can  recover  the  value  of  \a&  spe- 
cial property  only;  but  if  the  suit* is  against  a  stranger  or  wrong 
doer,  then  the  plaintiff  recovers  xhefuU  value  of  the  property,  and 
holds  the  balance,  beyond  his  own  interest,  for  the  general  owner. 
The  case  for  the  plaintiffs,  as  made  upon  the  record,  is  much 
stronger,  in  our  judgment,  than  that  of  a  mere  bailee  who  is 
chargeable  over  to  his  bcdlor.  They  are  not  only  responsible  pver 
to  the  cestui  que  trusts  for  the  trust  property  placed  in  their  hands, 
but  were  clothed  with  the  absolute  legal  title  thereto  at  the  time  of 
the  conversion  by  the  defendant. 

The  Court  below  did  not  err  in  its  charge  to  the  Jury,  agaiitft 
the  plaintiff  in  error,  on  this  branch  of  the  case. 

[6.]  There  is  another  ground  of  error  assigned  upon  the  record, 
and  although  it  does  not  affect  the  merits  of  the  case,  and  will  not 
alter  our  judgment,  yet,  as  a  matter  of  practice,  we  think  the 
question  ought  to  be  settled.  The  plaintifis'  counsel  in  the  Court 
below,  offered  the  testimony  of  R.  M.  Orme,  one  of  the  publish- 
ers of  the  Southern  Recorder,  a  newspaper  in  which  the  Sheriff's 
sales  of  Washington  County  were  published,  under  the  law  re- 
quiring such  sales  to  be  published  in  one  of  the  public  Gazettes 
of  this  State.  The  answers  of  the  witness  contained  a  copy  of 
the  Sheriff's  sale  from  the  new;Bpaper  on  file  in  his  office,  verified 
by  his  oath.  This  evidence  was  objected  to  and  ruled  out  by  the 
Court. 

The  plaintiffs'  counsel  then  proved  by  E.  S.  Langmade,  Uiat  he . 
went  to  the  office  of  the  Southern  Recorder,  and  there  made  a 
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copy  from  the  paper  of  the  advertisement,  and  from  that  copy, 
made  a  copy  on  the  interrogatories  directed  to  Orme,  and  that  the 
copy  on  the  interrogatories,  was  a  copy  of  the  advertisement  ta- 
ken from  the  paper  at  Milledgeville.  This  copy  of  the  ^idvertise- 
ment  on  the  interrogatories  was  objected  to,  because  it  was  the 
copy  of  a  copy ;  but  the  objection  was  overruled,  and  the  evi- 
dence admitted ;  whereupon  the  defendant  excepted.  The  best 
evidence  of  the  advertisement  of  the  SheriiTs  sale  in  the  pub- 
lic Gazette  is,  the  production  of  the  paper  containing  the  ad- 
vertisement ;  but  if,  in  the  exercise  of  ordinary  diligence,  that 
cannot  be  done,  then,  in  our  judgment,  a  copy  made  out  by  the 
publisher  of  the  paper,  from  the  papers  on  file  in  his  office,  verifi^ 
ed  hy  his  oath,  would  be  admissible  as  the  next  best  evidence. 
The  copy  on  the  interrogatories,  made  from  a  copy  by  Langmade, 
was  improperly  admitted  in  evidence,  and  the  copy  made  out  by 
Orme,  one  of  the  publishers  of  the  paper,  from  the  file  of  papers 
in  his  office,  and  verified  by  his  oath,  was  improperly  rejected  by 
the  Court,  provided  ordinary  diligence  had  been  shown  to  pro- 
cure the  paper  containing  the  advertisement. 

As  the  rejection  and  admission  of  this  evidence  does  not  affect 
the  merits  of  the  main  question  in  controversy  between  the  par- 
ties, the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed.  ^ 


No.  74. — Samuel  Robinson  and  Henry  Wood,  propounders  of 
the  last  will  of  Elisha  Kino,  plaintiffij  in  error,  vs.  Calvin 
King  and  others,  caveators. 

[1.]  Under  the  Statute  of  Frauds,  requiring  wills  to  be  subscribed  by  the  at- 
testing witnesses,  tn  the  presence  of  the  testator,  it  is  not  necessary  that  the 
witnesses  should  be  in  the  same  room  or  the  samehouqe  with  him,  or  that 
the  testator  should,  in  fact,  see  the  witnesses  subscribe  their  munes;  but  it 
is  necessary  that  the  situation  aUd  circumstances  of  the  testator  and  witnes- 
ses are  such,  as  that  the  testator,  in  his  actual  position,  might  have  seen  the 
act  of  attestation. 

[2.]  The  following  clause  in  a  wiU,  to  wit :  '*  It  is  my  will  and  desire  that  my 
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old  servant,  Writ,  and  her  five  children,  to  wit:  Mat,  Sherrod,  Chany^DiUa 
and  Fanny,  and  her  husband  Jacob,  may  be  made  to  live  comfortable,  nnder 
the  Buperintendance  of  my  friends,  Samuel  Robinson  and  Henry  Wood,  into 
whose  care  and  under  whose  protection  I  do  hereby  give  and  place  the  ne- 
groes herein  named,  in  view  of  their  being  treated  with  homanityand  jus- 
tice, subject  to  the  laws  made  and  provided  in  such  cases  f  Held,  to  be  on 
its  face  in  conflict  with  the  Act  of  1818,  against  manumission,  and  void. 

[3.3  Parol  testimony  held  to  be  admissible,  to  show  that  a  will  is  illegal  and 
void,  as  being  in  conflict  with  the  laws  of  the  State  against  manmnission. 

Caveat,  in  Washington  Superior  Court,  March  Term,  1849. 
Tried  before  Judge  Holt. 

A  caveat  was  entered  to  the  probate  and  recording  of  the  will 
of  Elisha  King,  deceased,  on  sundry  grounds,  two  only  of  which 
have  been  reviewed  before  this  Court,  viz  : 

Ist.  That  the  will  was  not  properly  attested  by  the  witnesses 
to  the  same  ;  and 

2d.  That  the  following  clause  is  void  under  the  Statutes  of 
Georgia,  prohibiting  the  manumission  of  slaves — *'  It  is  my  wiU 
and  desire»  that  my  old  servant,  Writ,  and  her  five  children,  viz : 
Mat,  Sherrod,  Chany,  Dilla  and  Fanny,  and  her  husband,  Jacob, 
may  be  made  to  live  comfortable  under  the  superintendance  of 
my  friends,  Samuel  Robinson  and  Henry  Wood,  into  whose  care 
and  under  whose  prelection  I  do  hereby  give  and  place  the  ne- 
grdes  herein  named,  in  view  of  their  being  treated  with  humanity 
and  justice,  subject  to  the  laws  made  and  provided  in  such  cases.'* 

Upon  the  trial  on  appeal  from  the  Court  of  Ordinary,  it  was  in 
evidence  that,  at  the  tifne  of  the  attestation  of  the  will,  the  testa- 
tor was  lying  in  bed  and  signed  the  will,  which  was  then  taken 
into  the  piazza,  some  ten  feet  distant  from  the  testator,  to  a  table, 
and  there  subscribed  by  all  the  witnesses ;  but  the  situation  of  the 
table  was  such,  that  the  testator  could  not  see  the  witnesses  attest 
the  wilL  They  were  out  of  the  room  not  more  than  three  or 
four  minutes.  The  testator  was  not  able  to  rise  from  bed  with* 
out  assistance. 

Parol  testimony  was  offered  to  prove,  by  the  admisuons  of 
Samuel  Robinson  and  Henry  Woody  the  executors  and  legatees, 
that  the  object  and  intention  of  the  testator  in  bequeathing  the 
slaves  to  them,  was  to  avoid  the  manumission  laws  of 
and  virtually  to  set  them  free. 
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Counsel  for  propounders  objected  to  the  testimony.  The  ob- 
jection was  overruled,  and  propounders  excepted. 

It  was  testified  by  Joseph  Bangs,  that  "  Robinson,  after  the 
death  of  Ring,  asked  the  advice  of  witness  what  to  do  ;  that  Ring, 
by  his  will,  intended  to  free  his  negroes,  and  said  he  was  afraid 
the  community  would  think  hard  of  him ;  that  he  had  written  a 
will  to  free  the  negroes,  and  had  told  testator  he  could  free  them ; 
that  he,  Robinson,  did  not  know  then  that  it  was  against  the  law." 
Dr.  J.  S.  Smith  testified,  that  *'  Robinson  told  him,  that  old  man 
Ring  wanted  to  hee  his  negroes,  and  asked  witness'  opinion  of 
a  draft  of  a  will  he  showed  him."  One  of  the  subscribing  wit- 
nesses testified,  that  at  the  request  of  testator,  he  *'  read  over  to 
him  the  law  on  the  subject  of  emancipating  slaves,  before  the  will 
was  signed.  Afler  he  read  the  law,  testator  turned  over  and  said, 
'  well,  they  must  go  back  again.'  When  witness  got  there  in  the 
morning,  Henry  Wpod  was  there,  and  stated  to  witness,  that  Eli* 
sha  Ring  wanted  to  write  his  will  and  free  his  negroes." 

The  Court  charged  the  Jury,  that  from  the  face  of  the  instru- 
ment itself,  it  was  the  opinion  of  the  Court,  that  the  testator  in- 
tended to  give  an  estate  in  the  negroes  difierenc  from  what  the 
law  admitted,  and  that  the  Jury  were  at  liberty  to  ascertain  that 
intention,  either  from  the  instrument  itself,  or  from  testimony,  or 
from  both  together. 

To  all  which  charge  counsel  for  the  propounders  excepted. 

Counsel  for  propounders,  among  other  things,  requested  the 
Court  to  charge,  "  That  an  actual  presence  of  the  testator  when 
the  will  is  subscribed  by  the  witnesses,  is  not  required  by  law ; 
but  that  there  is  a  constructive  presence,  and  that  the  testimony 
in  this  case  makes  such  a  case  of  constructive  presence  as  to  sat- 
isfy the  provisions  of  29  Charles  11." 

The  Court  refused  so  to  charge,  and  counsel  for  propounders 
excepted. 

Johnston  &  Thomas  and  I.  L.  Harris,  for  plaintifls  in  error. 

Points  made  by  R.  M.  Johnston — 

1st.  Parol  testimony  is  iiladmissible  to  explain  the  intention  in 
the  will  of  a  testator.  1  Jar.  on  WiUs,  350.  Cheney's  Case,  5 
Rep.  68.     1  Wend.  Rep.  549.     1  J.  C.  R.  234. 

2d.  It  is  admissible  only,  1st,  to  remove  a  latent  ambiguity,  and 
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2d,  to  rebut  a  resulting  trust.  It  is  admissible  in  the  first,  because 
the  ambiguity  itself  is  created  by  parol  testimony.  1  Johns.  C. 
R.  234.  1  Ves.  Jr.  259.  7  T.  R.  148.  1  Wend.  549.  14  John. 
Rep. 

3d.  Where  the  will  admits  of  two  constructions,  that  is  to  be 
preferred  which  will  tend  to  make  it  good.  2  Jar.  743.  Bac. 
Abr.  tide  Will,  539.  3  Bur.  1634.  PeUrsdorff,  Abr.  tide  De- 
vise,  143.     4  Fm.  311.     3  P.  Wms.  260. 

4th.  When  the  will  admits  of  two  constructions,  one.  consistent 
with,  the  other  against  law,  the  first  shall  be  taken. 

5th.  A  testator  is  rather  to  be  presumed  to  calculate  on  the  dis* 
positions  of  his  will  taking  effect  than  the  contrary.  2  Jar.  745, 
and  authorities  there  referred  to. 

6th.  Effect  is  to  be  given  to  every  will  if  a  meaning  can  be 
found.     19  Ves.  664. 

7th.  Words  of  recommendation  in  a  will  are  sufficient  to  make 
a  bequest  valid.     19  Ves.  664.     14  J.  R.  1. 

8th.  The  words  of  this  will  are  not  within  the  provisions  of  the 
Statute  of  1818,  forbidding  the  manumission  of  slaves.  Prince's 
Digest,  975. 

G.  J.  Jenkins  and  E.  H.  Baxter,  for  defendants  in  error. 

Points  made  by  O.  J.  Jenkins — 

1st  The  3d  clause  of  the  paper  propounded  being  caviated,  on  the 
ground  that  the  object  intended  to  be  accomplished  by  it  is  illegal^ 
parol  evidence  is  admissible.  Declarations  of  testator.  Declara- 
tions pf  one  of  two  joint  legatees.  A  fortiori  where  a  conspiracy 
in  fraud  of  the  law  is  charged.  2  Roberts  on  Wille,  39,  40.  1 
Eng.  Eccl.  Reps.  452,  '3.     1  Greenlf.  on  Ev.  334,  '5,  §§284,  287. 

1  Greenlf.  on  Ev.  210,  §§171,172,  174.  2  lb.  576,  §190.  Atkin* 
PS.  Suryer,  etal.l  Pick.  192.  13  Ser.  ^  Ratole,  323, 32a  Prince^ 
787,  794,  or  JSotehkiss,  806,  807. 

2d.  The  terms  of  that  clause  do  not  imply  a  gift  of  die  abso- 
lute property  in  the  slaves  to  Robinson  and  Wood,  but  create  a 
trust,  in  contravention  of  the  Act  of  1818,  inhibitory  of  maau* 
mission,  direct  or  virtual.  Ward  on  Legacies,  1,  3.  1  Roper  on 
Legacies,  1.    2  BlacksUme^s  Com.  441.     Lewin  on  Trmsiees,  15. 

2  Story's  Pg.  275,  §964.  2  Roper  on  Legacies,  297.  Vamee  et  al. 
vs.  Crawford  et  al.  4  Ga.  Reps.  445. 
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3  J.  There  is  no  ground  for  the  distinction  of  actual  and  construc- 
tive presence  of  testator  whilst  witnesses  are  subscribing  a  will 
of  lands.  The  real  question  is,  whether  or  not,  in  the  relative 
positions  of  the  testator  and  the  witnesses,  at  the  moment,  the  for- 
mer could  see  the  latter  subscribe.  In  this  case  the  concurrent 
testimony  of  the  subscribing  witnesses  is  that  he  could  not.  2 
Crreenf.  an  Ev.  564,  §678.  Eddon  vs,  Hurdey,  7  Har.  if  John,  61. 
Russel  vs.  Falls,  3  Har,  Sf  McHen,  457.  Brodunck  vs.  Bradwickf  1 
Feere  Wnu.  239.  1  Mamie  and  Sdwin,  294.  Ned  vs.  Ned,  1 
Leigh f  6. 

IvERSON  L.  Harris,  for  plaintifis  in  error. 

Presence  may  be  constructive  as  well  as  actual.  Nor  is  actual 
presence,  (if  the  Court  should  hold  that  the  Statute  required  that,) 
limited  in  signification  in  philological  works  to  being  face  to  &ce, 
or  in  view. 

The  clause  of  the  will  making  devise  to  plaintiff  in  error,  conf 
veys  a  gift,  and  vests  absolute  property  in  them,  and  is  not  a  mere 
trust  or  confidence.  The  words,  "  into  whose  care  and  under 
whose  protection  I  do  hereby  give  and  place  the  negroes  herein 
named,"  and  the  words,  /  do  hereby  give  unto  t/iem  the  aforesaid 
negroes,  and  do  hereby  ddiver  to  them  jfossession  tUtereqf,  convey 
precisely  the  same  ideas,  impose  the  same  duties,  and  differ  in  n^ 
respect,  except  that  the  testator  has  expressed  what  necessarily 
follows  and  is  implied  under  the  last  form  of  devise.  No  one  will 
deny  that  the  last  is  a  good  devise.  It  is  difficult  to  perceive 
how  the  first  can  be  denied  to  be  efficacious,  if  they  only  differ  aa  is' 
stated. 

The  testator  places  the  negroes  under  the  "  saperintendance'' 
of  the  plaintiffs,  and  thereby  subjects  them  to  the  control,  power, 
discretion  and  dominion  of  the  plaintiffs.  The  words,  *'  I  do 
hereby  give,'*  construed  in  connection  with  superintendance,  makes 
it  an  absolute  devise  of  them  as  property ;  and  the  trust  and  con- 
fidence indicated  by  the  words,  that  the  negroes  *'  may  be  made 
to  live  comfortable,"  and  "  in  view  of  their  being  treated  with  hu- 
manity and  justice,*'  *<  subject  to  the  laws  made  and  provided  in 
such  cases,"  if  violated,  can  be  enforced  only  by  the  penal  laws 
of  the  State  compelling,  to  a  certain  extent,  these  moral  dutiei^to' 
be  performed< 
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There  is  no  txost,  express  or  implied  in  the  clause  examined, 
in  reference  to  the  title.  No  one,  under  the  Statute  of  1818» 
{Prince's  Digest,  795,)  will  contend  that  it  is  an  express  trust  for 
the  purpose  of  effecting,  or  endeavoring  to  effect^  the  nianumis- 
rion  of  the  slaves. 

Nor  can  it  be  an  attempt  to  manumit  indirectly,  for  by  the 
terms  of  the  Will,  there  must  be  either  the  allowing  and  securing, 
or  attempting  to  allow  and  secure  to  the  slave,  the  right  or  privi- 
lege of  ttforking  for  himself,  or  of  allowing  and  securing  to  the 
slave  the  profits  of  his  labor  or  skill. 

Unless,  then,  the  one  or  the  other  of  these  was  designed  by 
the  testator,  and  that  design  collected  from  the  instrument  alone, 
there  c^n  be  no  implied  trust ;  therefore  no  violation  of  the  Act 
of  181d,  or  attempt  to  violate  it. 

The  Court  erred  in  allowing  evidence  of  the  sayings  of  Robin- 
son, the  executor,  with  a  view  to  ascertain  the  intention  of  the 
testator,  and  the  motive  which  influenced  him,  there  being  no  la- 
tent ambiguity  in  the  wilL  3  Coweh's  edition  Phil.  Ev.  note,  960, 
p.  1425.     Ih,  note  961,p.  1428.     lb.  note  986, p.  1478. 

To  allow  such  testimony  is  virtually  to  allow  a  repeal  of  the  22d 
section  of  the  Statute  of  Frauds,  and  to  substitute  therefor  the 
testimony  of  one  witness  in  lieu  qf  three.  It  moreover  substi- 
tutes the  uncertain  memory  of  one  witness^  in  lieu  of  the  fixed 
meaning  and  the  precise  and  very  language  of  the  testator  bint- 
self.     See  1  PliiUips'  Ev.  548. 

By  the  Cewr/.-^NiSBEf,  J«  delivering  the  opinion^ 

[1.]  The  Statute  of  Frauds  requires  the  attestation  of  a  will  of 
real  estate  to  be  "  in  the  presence''  of  the  testator.  The  firat 
question  in  this  case  is,  whether  the  will  of  Klisha  Ring  was  aub^ 
scribed  in  his  presence.  T4ie  testator  signed  the  will  in  bed,  and 
was  not  able  to  get  up  without  assistance.  The  witnesses  wrote 
their  names  to  the  will  in  a  piazza  adjoining  the  room  where  the 
testator  lay,  and  were  some  ten  feet  distant  from  him.  The  room 
in  which  the  testator  was,  communicated  with  the  piazza  by  4 
door,  but  the  situation  of  the  testator  and  of  the  witnesses  was 
such  that  the  testator  could  not  see  the  witnesses  attest  the  wilh 
T^  we  hold,  was  not  an  attestation  « in  the  presence  of  the  tea* 
tetor." 
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This  requirement  of  the  Statute  is  to  prevent  a  fraud  upon  the 
testator,  by  substituting  another  will.  The  law  requires  the  at- 
testation to  bo  in  his  presence,  that  he  may  have  occular  evidence 
of  the  identity  of  the  instrument  attested  as  his  will.  The  con- 
struction of  this  clause  of  the  Statute  of  Frauds  is  well  settled. 
It  is  not  necessary  that  the  testator  shall  actually  see  the  witnes- 
ses subscribe.  If  this  u'as  required  a  blind  man  could  not  make 
a  devise.  The  simple  turning  of  the  head,  or  closing  of  the  eyes 
at  the  moment  of  attestation,  although  done  at  the  side  of  the  tes- 
tator>  would,  if  that  strictness  was  recjuired,  defeat  his  will.  Nor 
is  it  necessary  that  the  testator  and  the  witnesses  shall  be  in  the 
same  room,  or  even  the  same  house.  And^  on  the  other  hand,  if 
they  are  in  the  same  apartment,  and  the  testator's  view  of  the 
proceedings  is  necessarily  obstructed,  the  attestation  is  insuffi- 
cient. The  rule  is,  if  the  situation  and  circumstances  of  the  testa- 
4ffr  and  witnesses  are  svch,  as  that  the  testator y  in  his  actuul  position, 
might  have  seen  the  act  of  attestation^  it  is  «  good  attestation.  I 
consider  that  this  is  a  firmly  settled  rule  of  law,  and  shall  not  re- 
view the  authorities  to  prove  it,  but  content  myself  with  a  full  re- 
ference to  them.  At  the  same  time  I  admit  that  peculiar  cases 
might  occur,  where  modification  of  this  rule  might  be  admissible. 

1  state  it  as  the  general  rule,  applicable  to  .all  ordinary  cases  and 
as  controling  this  case.  Shij-es  vs.  Glasscock^  2  Salk.  688,  1  Ld. 
Raymond,  507,  S.  C.  Winchehea  vs.  Wauchope,  3  Russ.  441, 
444.  Todd  vs.  Earl  of  Wmchehea,2  C.  ^P.  488,  S.  C.  Davy  vs. 
Smithy  3  Salk.  395.  Russell  vs.  Falls,  3  Har.  ^'  McHen.  463, 
464.  Doe  vs.  Manifold,  1  M.  ^  <S.  294.  Casson  vs.  Dade,  1  Bro. 
Ch.  Cas.  99.  Dewey  vs.  Dewey,  1  Mete.  349.  1  Show.  89,  Carth, 
79,  S.  C.  Edelen  vs.  Hardy,  7  Har.  ^  /.  61.  Neil  vs.  Neil,  1 
Leigh,  6.     1  P.  Will.  740.     \  M.  ^  S.  294.     Newton  vs.  Clarke, 

2  Curtis,  320.  7  Eng.  Eccl  R.  125.  lb.  150.  2  Greenl.  Ev.  §678. 
Powell  on  Devises,  {Jarm.  Edit.)  80  ^o  112. 

If  the  situation  of  the  parties  is  such  that  the  testator  may  see 
the  attestation  by  rising  from  his  bed,  it  is  not  a  good  attestation. 
He  must  be  able  to  see  it  in  his  actual  position.  In  this  case  the 
testator  was  in  bed  and  unable  to  rise  without  assistance,  and  by 
the  testimony,  the  situation  and  circumstances  of  the  testator  and 
witnesses  were  such  as  that,  in  his  actual  position,  he  could  not 
see  the  attestation.  It  is  a  plain  case,  and  the  decision  of  the  Cir- 
cuit Judge  was  right. 
VOL.  VI.        69 
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[2.]  The  Circuit  Judge  held  that  the  following  clause  in  the 
will  of  Mr.  King  is  illegal  ancl  void  upon  its  face,  it  being  in  con- 
flict with  the*  Act  of  1818|  against  the  manumission  cyf  slaves,  he- 
cause  the  intention  of  the  testator  was  to  give  an  estate  in  the  ne> 
groes  mentioned,  different  from  what  that  Act  admits,  to  wit :  *'  It 
is  my  will  and  desire  that  my  old  servant,  Writ,  and  her  five 
children,  to  wit :  Mat,  Sherrod,  Cherry,  Dilla  and  Fanny,  and  h«r 
husband,  Jacob,  may  be  made  to  live  comfortable  under  the  su- 
perin  tendance  of  my  friends,  Samuel  Robinson  and  Henry  Wood, 
into  whose  care,  and  under  whose  protection,  I  do  hereby  give 
and  place  the  negroes  herein  named,  in  view  of  their  being  treat- 
ed with  humanity  and  justice,  subject  to  the  laws  made  and  pro- 
vided in  such  cases." 

It  is  our  judgment  that  this  clause  is  void,  because  it  is  in  ocm- 
flict  with  the  Act  of  1818.  We  arrive  at  this  conclusion  irrespec- 
tive of  the  parol  testimony  which  was  admitted  on  the  trial,  and 
upon  a  construction  of  the  clause  itself. 

By  the  Act  of  1801,  it  is  made  unlawful  for  any  person  to  man- 
umit any  slave,  or  any  person  of  color  who  may  be  deemed  a 
slave  at  the  time  of  passing  the  Act,  in  any  other  manner  or  form 
than  by  an  application  to  the  Legislature  for  that  purpose.  Prmee, 
787.  Penalties  are  prescribed  in  this  Act  for  its  enforcement 
It  is  amended  by  the  Act  of  1818,  which  re-enacts  the  provision, 
above  referred  to,  with  additional  penalties.  By  the  4th  section 
of  the  Act  of  1818,  it  is  declared  that,  **  all  and  every  will  and 
testament,  deed,  whether  by  way  of  trust  or  otherwise,  contract, 
agreement  or  stipulation,  or  other  instrument  in  writing,  or  by 
parol,  made  and  executed  for  the  purpose  of  effecting,  or  endea- 
voring to  effect,  the  manumission  of  any  slave  or  slaves,  either  di- 
rectly by  conferring  or  attempting  to  confer  freedom  on  such 
slave  or  slaves,  indirectly  or  virtually,  by  allowing  and  securing, 
or  attempting  to  allow  and  secure  to  such  slave  or  slaves,  the 
right  or  privilege  of  working  for  his,  her  or  themselves,  fireefirom 
the  control  of  the  master  or  owner  of  such  slave  or  slaves,  or  of 
enjoying  the  profits  of  hb,  her  or  their  labor  or  skill,  shall  be  and 
the  same  are  hereby  declared  to  be  utterly  null  and  locidJ^  This  sec- 
tion makes  all  persons  executing  such  will,  deed,  &c  or  parol 
stipulation,  and  also,  all  persons  who  may  be  concerned  in  giving 
effect  to  them,  by  accepting  a  trust  or  otherwise,  liable  to  a  heavy 
penalty.     Prince,  794,  '5,  '6. 
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In  Spauldingvt.  Grigg,{i  Ga.  Rep.  75,)  we  have  given  gene- 
rally our  views  as  to  the  intention  and  policy  of  this  Act.     It  may 
be  sufficient  now  to  say,  that  the  Acts  of  the  Legislature  against 
manumission,  look  to  the  prohibition  of  all  manumission,  and  of 
all  attempts  to  effect  it^  directly  or  indirectly.     The  policy  of  the 
State  is  to  prevent  it  absolutely.     The  intention  of  the  Legisla- 
ture farther  was  to  prohibit  qualified  manumission — ^to  prohibit 
owners  of  slaves  from  placing  them  in  a  situation  where,  accord- 
ing to  law,  they  would  be  pronounced  slaves,  yet  where  they 
would  be  entitled  to  some  of  the  rights  and  immunities  of  free- 
men.    In  the  position,  for  example,  where  they  might  have  the 
control  of  their  own  time,  and  enjoy  the  fruits  of  their  own  skill 
and  labor.     To  effectuate  this  policy,  all  wills  and  deeds,  con- 
tracts or  verbal  stipulations,  having  for  their  object  the  manumis- 
sion of  a  slave,  or  an  attempt  to  manumit  a  slave,  directly  or  by 
the  creation  of  a  trust,  are  declared  null  and  void.    If,  therefore, 
It  is  apparent  upon  the  face  of  this  will,  that  it  was  the  intention 
of  the  testator,  directly  or  by  creating  an  agency  or  trust,  either 
to  manumit  these  slaves,  or  to  attempt  to  manumit  them,  or  to 
place  them  or  attempt  to  place  them  in  a  situation  where  they 
might  be  enabled  to  work  for  themselves,  free  from  the  control 
of  a  master,  or  where  they  might  enjoy  the  profits  of  their  skill 
or  labor,  it  is  illegal,  and  by  Statute  void.     Our  construction  of 
this  will  is,  that  the  testator  did  not  intend  to  give  these  negroes 
to  Messrs.  Robinson  and  Wood,  but  to  make  them  agents  or  trus- 
tees, to  hold  them  in  order  that  they  might  enjoy  the  privileges  of 
%n9tmmission.     He,  in  other  words,  intended  to  declare  a  trust, 
which  was  practically  freedom  in  their  hands.    Whether,  aside 
from  the  Acts  against  manumission,  he  was  successful  in  declaring 
the  trust  in  such  way  as  would  make  it  capable  of  execution,  is 
an  immaterial  questioD.     Under  the  Act  of  1818,  it  is  enough,  if 
he  has  attempted  to  create  this  trust,  to  make  it  null  and  void. 
Perhaps  the  best  definition  of  a  will  or  testament  is  this — **  The 
legal  declaration  of  a  man's  intentions  which  he  wills  to  be  per- 
formed after  his  death."     What  then  is  the  intention  declared  in 
this  instance  ?     It  is  not  to  give  these  negroes  to  Robinson  and 
Wood  as  a  legacy.     A  legacy  is  the  transfer,  by  gift  in  the  will,  of 
the  entire  property  in  the  chattel — ^the  whole  interest,  the  entire 
dominion  passes.    Here  there  are  no  words  used  which  import 
an  intention  to  part  with  the  property  in  the  slaves,  and  to  clothe 
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tbese  persons  with  the  title.     If  the  testator  had  aimply  said,  1 
give  Writ  and  her  children  to  my  friends  Robinson  and  Wood, 
^without  anything  farther,  the  intention  to  pass  the  fee  would  have 
been  sufficiently  declared.     But  not  so ;  for  he  does  not  say  that 
he  gives  the  slaves  to  them.     The  word  give  in  the  clause  is  so 
qualified,  as  we  shall  see,  as  to  convey  no  title.     No  words  of  per- 
petuity, or  of  inheritance,  or  of  transfer  are  used.     Indeed,  it  is 
very  obvious  that  the  testator,  with  care,  avoids  an  absolute  gift 
Much  stress  was  laid  in  the  argument  on  the  words,  1  do  hereby 
give  ;  but  the  connection  in  which  they  stand,  clearly  evinces  that 
they  were  intended  to  mean  no  more  than  a  tradition  of  the  ne- 
groes into  their  care  and  under  their  protection.     After  declaring 
that  it  is  his  will  and  desire  that  the  negroes  should   be   made 
to  live  comfortable  under  the  superiutendance  of  Robinson  and 
Wood,  he  proceeds  to  say,"  into  whose  care  and  under  whose  pro- 
tection I  do  hereby  give  and  place  the  negroes  herein  named." 
He  means  then,  not  to  give  the  negroes  to  them,  but  give  them 
into  their  care.     To  place  them  in  their  hands  to  create  an  agenr- 
cy  for  their  pi^lection.     The  words  declare  no  such  intention  as 
that  these  slaves  shall  be  theirs — liable  to  their  debts  and  sub^eci 
to  their  alienation.     The  limitation  of  the  bequest  is  for  the  care 
and  protection  of  the  negroes.     The  word  give  if  it  is  significant  of 
a  gift,  means  a  gift  in  trust ;  that  they  will  superintend  them,  take 
care  of  and  protect  them.     That  such  is  the  will  of  Mr.  King,  is 
obvious  from  the  whole  drift  of  the  clause.     Robinson  and  Wood 
are  not  the  objects  of  his  bounty,  but  the  negroes  are.     Tbeji 
are  the  subjects  of  his  solicitude.     Their  comfort  in  life  is  the  ob^ 
ject  which  stands  prominently  forth  in  every  word  of  the  wilL 
The  object  is  declared — he  expresses  that  to  be  his  will  and  d&> 
gire — and  they  are  placed  under  the  superintendence  of  these  con> 
yenient  co-workers,  "  in  view  of  th^r  being  treated  with  human- 
ity and  justice."     Now,  either  the  property  in  these  negroes  is 
in  them  or  it  is  not.     That  it  is  not  is  clear.     If  not,  what  would 
be  their  condition  in  their  hands  at  the  death  of  the  testator  t 
That  of  quasi  servitude  and  of  practical  freedom.     Precisely 
that  condition  into  which  the  Legislature  has  declared  they  can* 
not  be  placed.     If  I  am  right  in  this  construction,  then  the  Jaat 
words  of  this  clause,  '*  subject  to  the  laws  made  and  provided  In 
such  cases,"  mean  nothing.     Suppose  a  testator  should  saiaunull 
his  slaves  out  and  out,  and  yet  AddiWijeclfnevertheUifft^ikslawf 
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in  stick  cases  made  and  provided,  would  it  be  held  that  this  last 
clause  would  make  the  will  a  good  one  ?     I  trow  not. 

The  intention  is  clearly,  to  my  mind,  dedared  in  this  will,  and 
the  insuperable  difficulty  is»  that  the  declaration  of  intention  is 
not  legal.  Upon  the  construction  of  the  paper,  then,  we  agree 
with  Judge  Holt,  that  this  will,  as  to  the  bequest  to  Robinson  and 
Wood,  is  void.* 

[3.]  The  Circuit  Judge  admitted  parol  testimony  to  show  the 
intention  of  the  testator  in  the  item  of  the  will  in  relation  to  the 
slaves,  and  that  is  the  only  remaining  question  which  was  argued 
before  this  Court. 

The  Statute,  as  I  have  shown,  makes  void  all  kind  of  instru- 
ments in  writing  manumitting  or  attempting  to  manumit  slaves ; 
and  also,  all  parol  agreements  or  stipulations  having  the  same  ob- 
ject's and  expressly  forbids  all  trusts  for  the  like  ends,  no  matter 
how  created.  A  will,  then,  which  seeks  to  accomplish  on  its 
face,  any  of  these  objects,  is  void  because  illegal.  So,  also»  if  un- 
exceptionable on  its  face,  it  is  void  if  there  is  a  secret  parol  agree* 
ment,  by  creating  a  trust  or  otherwise,  to  accomplish  the  same 
f  ends.  According  to  the  spirit  and  policy  of  the  laws  of  Georgia^ 
,  and  more  particularly  of  the  Act  of  1818,  we  think  it  competent 
\  to  show  by  parol,  that  a  will  is  void,  because  against  the  law.  No 
"  man  can  make  a  will  against  the  law.  That  would  be  to  make  all 
men  law-makers  by  their  last  wills  and  testaments.  A  paper  pur- 
porting to  be  a  will,  which  is  in  conflict  with  the  laws,  is  no  will. 
It  is  competent,  by  parol,  to  show  that  a  will  is  illegal.  Not  to 
give  a  construction  to  the  wet'ds  of  the  will,  not  to  show  what  the 
testator  meant  in  the  provisions  of  a  will,  but  to  show  that  it  is 
yoid — ^no  will,  because  against  the  law.  I  believe  there  is  no 
doubt  but  that  the  proposition  stated  is  true  upon  general  princi- 
r  pies.  The  policy  of  the  Manumission  Laws  of  Georgia,  imperi- 
ously requires  such  a  rule,  if  it  were  not  so  true.  Without  it, 
the  whole  effect  of  the  laws  might  be,  would  be  defeated.  Se- 
cret parol  trusts  would  abrogate  the  laws.  They  (the  laws)  have 
declared,  thaljall  trusts,  by  parol  or  otherwise,  are  void — ^this  be- 
ing so,  the  testimony  is,  by  the  Act  itself,  made  admissible  to 
prove  them  void.  A  law  which  makes'a  secret  parol  trust  illegal, 
ex  m  termini,  authorises  its  proof.     It  has  never  been  questioned 
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that  parol  testimony  is  admissible  to  show  usury  in  a  written  con- 
tract ;  or  that  a  contract  is  founded  on  a  gaming  consideration ;  or 
for  the  compromise  of  a  felony ;  or  on  any  account  illegaL    Why 
should  not  the  principle  apply  to  wills  as  well  as  to  deeds  or  oth- 
er contracts?    Wills  are  void  by  our  laws,  which  in  any  form 
seek  to  manumit  a  slave— they  are  illegal  and  their  illegality  may 
be  shown.    Fraud  vitiates  all  contracts,  all  transactions-— frauds 
upon  the  law  as  well  as  frauds  upon  the  parties.    Where  there  is 
a  devise  or  conveyance  to  trustees,  upon  a  secret  understanding 
that  the  property  is  to  be  applied  to  purposes  which  the  law  for- 
bids or  wi]i  not  allow  to  take  effect,  that  is  a  fraud  upon  the  Le- 
gislature, as  well  as  upon  the  parties  who  would  become  entitled 
upon  the  fiiilure  of  the  illegal  gift,  and  parol  evidence  is  admissi- 
ble to  prove  the  transaction.    This  is  the  general  rule.    HiU  am 
TruateeSf  164.    Mucklestem  vs.  Brawn,  6  Vetey,  52,  67.     Striek- 
lamd  vs.  Aldridge,  9  Vuey,  516.    2  V.  if  B.  259.    Padmom  vs. 
Chmning,  7  Sim.  644.    Edwards  vs.  Pike,  1  Ed.  267.    2  Aik. 
156.    Pring  vs.  Pring,  2  Vem.  99.    2  Crahb's  Lawrf  Real  Pro- 
perty, 550, 551.    R.  vs.  Lady  Partington,  1  Salk.  162.     Attorney 
General  vs.  Duplessis,  Parker,  144,  160.    Addington  vs.  Came, 
Barnard,  130. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  75. — Thomas  McGehee,  plaintiff  in  error,  vs.  Francis  A. 

Chbrrt  et  al.  defendants. 

[1.1  Bonds,  notes  and  other  ekoaes  w  aefton,  are  not  liable  to  be  seized  and  sold 
under  ezecndon,  unless  made  so  specially  by  Statute. 

[2.]  A  defendant  in  JL  fa.  has  the  right  to  transfer  promissoiy  notes  in  his 
possession,  to  other  than  judgment  creditors,  in  satis&ction  of  their  claims. 
A  judgment  at  law  has  no  lien  on  notes  in  the  bauds  of  the  defendanL 

Garnishment,  in  Morgan  Superior  Court,  March  Term,  1849. 

Thomas  McGehee,  a  judgment  creditor  of  Francis  A.  Cherry, 
issued  and  had  served  a  summons  of  gamiahment  upon  Benn^ 
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Robinson,  who  filed  his  return  stating,  "  He  was  employed  by 
John  Robson  to  follow  Francis  A.  Cherry,  for  the  purpose  o£  try- 
ing to  secure  a  debt  he  held  against  him,  said  Cherry,  and  that  he 
had  ^Ji.  fa.  belonging  to  James  H.  Hollingsworth  &  Co. ;  and 
that  he  was  to  receive  as  his  compensation  one-half  of  the  amount 
that  he  might  receive  from  said  Cherry,  who  had  absconded  ;  and 
that  he  received  from  the  wife  of  said  Cherry,  one  note  against 
James  L.  Horn,  for  $123  70,  due  10th  September,  1845,  one  on 
William  Horn  for  $30  50,  due  28th  October,  1845,  and  one  on 
George  D.  Ball  for  $35,  due  3d  September,  1845,  for  which  he 
gave  his  receipt,  to  be  credited  on  the  claims  of  John  Robson  and 
James  H.  Hollingsworth  &  Co.  for  whom  he  was  acting  as  th^ 
agent.  It  was  in  Pike  County.  The  said  Cherry  not  to  be  foun<l 
when  he  overtook  his  family.  The  transaction  was  made  with  his 
wife." 

It  appeared  that  the  Ji,  fa,  of  plaintiff  was  the  oldest  lien 
against  the  property  of  Cherry. 

Upon  this  return  counsel  for  McGehee  moved  to  enter  judg- 
ment against  the  garnishee  for  the  amount  in  his  hands,  which 
motion  was  overruled  in  the  Court  below,  and  this  decision  is  al- 
leged as  error,  on  the  following  grounds,  to  wit : 

1st.  That  the  Court  erred  in  deciding  that  plaintiff's^,  ^a,  did 
not  bind  the  notes  specified  in  the  deposition  of  the  garnishee. 

2d.  In  holding  that  it  was  competent  for  the  agent  of  the  de- 
fendant to  transfer  his  notes  in  payment  of  debts  of  an  inferior 
grade,  so  as  to  defeat  the  judgment  lien  of  the  creditor. 

Foster  &  Foster,  represented  by  T.  R.  R.  Cobb,  for  plaintiff 
in  error. 

A.  Reese,  for  defendant  in  error. 

» 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  bill  of  exceptions  is  based  upon  the  idea,  that  a  judg- 
ment lien  attaches  upon  promissory  notes,  and  that  they  are  lia- 
ble to  be  seized  and  sold  under  execution.  We  apprehend  this 
to  be  a  mistake.  Bonds,  notes  and  bank  shares,  until  made  so  by 
Statute,  and  other  choses  in  action,  are  not  the  subject  of  levy  and 
sale  by^.  fa.    Francis  vs.  Nosh,  7  Oeo.  11.  K.  B.  cited  in  Com. 
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Dig.  tit.  Execution  J  c.  4.  "Bing,  on  Judg,  111.  IngaUs  r*.  hardy 
1  Ckmen,  240.  McClelland  vs,  Hubbard,  2  Blaclf.  361.  Rhoadsrs. 
Megonigal,  2  Barr,  39. 

Oar  Gami:5htnent  Acts  are  all  founded  upon  the  fact  xhnlehmet 
in  action  cannot  be  levied  on  and  sold  by  the  Sheriff ;  and  the 
same  principle  that  a  chose  in  action  is  not  the  subject  of  levy  and 
judicial  sale,  is  recognized  in  our  Attachment  Law.  When  the 
garnishee  returns  that  he  has  in  his  hands,  notes ,  bonds  and  other 
evidences  of  debt  belonging  to  the  absent  debtor,  the  same  are 
directed  to  be  deposited  with  the  Clerk ;  and  afler  the  plaintiflf 
shall  have  established  his  demand,  these  chases  in  action  thus  sur- 
rendered, are  not  to  be  sold  as  other  property,  but  turned  over  to 
the  agent  or  attorney  of  the  creditor,  to  be  collected,  and  the  pro- 
ceeds, or  so  much  thereof  as  shall  be  needed  for  that  purpose, 
applied  to  the  discharge  of  the  plaintifTs  debt.     Prince,  33. 

[2.]  The  notes,  then,  which  were  held  by  the  defendant.  Cher- 
ry, on  Horn  and  Ball,  he  had  a  right  to  transfer  to  Robinson  as 
the  agent  of  his  other  creditors,  in  payment  of  their  demands ; 
and  Robinson  having  given  his  receipt  to  the  wife  of  Cherry  for 
these  notes,  to  be  tlms  applied,  before  he  was  summoned,  no  judg- 
ment could  go  against  him. 

Let  the  judgment  stand  affirmed. 


No.  76.— George  W.  Crawford,  Governor,  for  the  use  of  Geo. 
W.  Tarpley,  administrator  of  Thomas  M.  Tarpley,  plaintiff 
in  error,  vs,  Wyatt  Meredith  and  William  F.  Bond,  survi- 
vors, &c.  defendants. 

[1.]  A  SheriiTB  bond,  taken  and  approved  by  only  ttao  of  the  Jostices  of  the 
Inferior  Court,  is  not  good  and  valid  as  a  statutory  bond,  accoi^ng  to  the 
provisions  of  the  Statutes  of  this  Slatei 

Debt  on  bond,  in  Wilkinson  Superior  Cotirt.     Tried  before 
Judge  Merriwether,  April  Term,  1849. 

This  was  a  suit  on  the  official  bond  of  William  Coopert  former 
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Sheriff  of  Wilkinson  County.  When  the  bond  was  offered  in 
eTidence  on  the  trial,  it  appeared  to  have  been  "  sealed  and  de- 
livered in  presence  of  Samuel  Beall,  J.  I.  C.  William  Fisher,  J. 

La" 

It  was  objected  to  by  defendant's  counsel  upon  the  ground,  that 
if  relied  on  as  the  official  bond  of  William  Cooper,  it  did  not, 
upon  the  face  of  it,  show  that  it  had  been  taken  by  a  majority  of 
the  Justices  of  the  Inferior  Court,  as  the  law  directs;  and  that 
as  it  was  attested  by  two  Justices  only,  the  presumption  was 
that  it  had  not  been  received  and  approved  by  a  majoiity  of  the 
Justices,  as  pointed  out  by  law. 

The  Court  sustained  the  objection  and  rejected  the  evidence  ; 
vrhich  decision  is  alleged  to  be  erroneous. 

Cochran  &  Cone,  for  plaintiff  in  error,  cited — 

3  Kdhj,  507.  5  Ga.  Rep,  570.  1  Peters'  Reps.  318.  Prince's 
IHgest,  430. 

I.  L.  Harris,  for  defendant. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[l.J  The  only  question  made  for  the  decision  of  the  Court  be- 
low, as  appears  from  the  record,  was  whether  the  Sheriffs  bond 
ofiered  in  evidence,  was  a  good  and  valid  statutory  bond.  The 
Court  ruled  it  was  not  a  good  and  valid  statutory  bond,  anA,  we 
think,  properly  so  ruled,  for  the  reason,  it  appears,  on  the  face  of 
the  bond,  to  have  been  taken  and  approved  by  only  two  Justices 
of  the  Inferior  Court,  whereas,  by  the  46th  section  of  the  Judi- 
ciary Act  of  1799,  Sheriffs  bonds  are  required  to  be  approved  by 
the  Justices  of  the  Inferior  Court,  or  any  three  of  them.  Prince, 
430.  By  the  declaratory  Act  of  1803,  it  is  enacted,  *'  that  every 
Judge  of  the  Superior,  or  a  majority  of  the  Justices  of  the 
Inferior  Courts  of  the  respective  Counties  throughout  this  State, 
is  and  are,  and,  by  intendment  of  law,  ought  to  have  been  taken, 
held,  deemed  and  considered  as  competent  in  law  to  take  the  bonds 
or  obligations  of  Sheriffs,  and  to  qualify  them  as  by  law  direct- 
ed."    Prince,  176,  '7. 

This  bond  having  been  taken  and  approved  by  only  two  of  the 
v6l.  vr.        76 
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Justices  of  the  Inferior  Courty  when  the  Statute  requires  it  should 
hare  been  a^tpraved  by  at  least  three  of  them,  cannot  be  said  to  be 
a  good  statutory  bond.  Whether  this  bond  is  good  as  a  vohmtary 
bond,  and  binding  as  such  on  the  parties  to  it,  does  not  appear  to 
have  been  raised  or  decided  by  the  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  77. — ^Adah  Cason,  plaintiff  in  error,  vt.  Thomas  Cbeflt  Sc 

Co.  defendants. 

[1.3  ContractA  for  the  sale  of  goods,  wares  and  merchazidise,  are  not  exclu- 
ded from  the  operation  of  the  17th  section  of  the  Statute  of  Fraods,  because 
they  are  execotoiy. 

[2.]  Contracts  for  goods  not  tn  ««w  at  the  time,  and  of  a  peculiar  character  to 
as  to  be  nnsoited  to  the  general  market,  to  be  made  by  the  work  and  labor 
and  with  the  material  of  the  vendor,  at  the  instance  of  the  purchaser,  are 
not  within  the  17th  section  of  the  Statute  of  Frands. 

[3.]  But  all  such  contracts  as  do  not  piwumlf  contemplatework  and  labor  to 
be  done,  or  material  to  be  furnished  by  the  vendor,  at  the  instance  of  the  par- 
chaser,  and  for  his  use  and  benefit,  and  in  which  work  and  labor  are  not  the 
esteiUial  consideration,  are  within  the  17th  section  of  the  Statute  of  Frauds, 
although  work  and  labor  may  be  requisite  to  make  the  goods  or  to  fit  «nd 
prepare  them  for  delivery. 

[4.]  Cotton  prepared  for  market :  Held  to  be  goods  and  merchandise,  within 
the  meaning  of  the  17th  sectioirof  the  Statute  of  Frauda. 

Assumpsit,  in  Warren  Superior  Court.  Tried  b^bre  Judge 
Sayre,  April  Term,  1849. 

Thomas  Cheely  &  Co.  brought  an  action  of  assumpsit  against 
Adam  Cason,  on  an  alleged  contract  made  2dd  September,  I846« 
by  which  Cheely  &  Co.  bargained  and  contracted  with  Cason  for 
the  whole  of  his  crop  of  cotton  for  the  year  1846,  for  which  tliey 
agreed  to  pay  at  seven  cents  per  pound,  and  Cason  agreed  to  de- 
liver the  cotton  at  the  cotton  &ctory  of  Cheely  &  Co.  as  soon  as 
the  same  could  be  gathered  and  prepared  for  market.    The  ped* 
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tion  alleged  a  braach  of  this  contract  by  Caaon,  in  failing  and  re« 
fusing  to  deliver  the  cotton. 

To  this  suit  Gason  pleaded  the  Statute  of  Frauds  and  Perju- 
ries, 29  Charles  IL 

The  Court  below  overruled  the  plea  and  gave  judgment  for 
the  plaintiffs,  and  defendant  excepted. 

Johnson  &  Thomas  and  Jos.  W.  Thomas,  for  plaintiff  in 
error. 

A.  H.  H.  Dawson  and  W.  C.  Dawson,  for  defendants. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  contract  in  this  case  was  for  the  whole  of  the  crop  of  cot- 
ton of  the  defendant  for  the  year  1846.  The  phdntiffs  below  sti- 
pulated to  pay  the  defendant  seven  cents  a  pound  for  it,  and  he 
agreed  to  deliver  it  at  their  factcny  as  soon  as  it  could  be  gather- 
ed and  prepared  for  market.  The  contract  was  entered  into  in 
the  month  €^  September  of  that  year,  and  of  course  after  the  crop 
was  planted. 

The  question  is,  whether  it  is  within  the  17th  section  of  the 
Statute  of  Frauds,  which  is  in  the  following  words  :  **  No  con- 
tract for  the  sale  of  goods,  wares  and  merchandise,  for  the  price 
of  ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actu- 
ally receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  of  payment,  or  that  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  a  contract,  or  their  agent  thereunto  law- 
fully authorized."  Prince,  917.  There  was  no  part  acceptance, 
or  any  thing  g^ven  in  earnest,  or  note  or  memorandum  signed  by 
the  parties.  In  considering  this  question,  it  is  well  to  bear  in 
mind,  that  the  object  of  the  Statute  is  to  prevent  frauds,  and  the 
perjuries  which  are  often  resorted  to,  to  sustain  them.  It  was 
considered  by  the  British  Parliament,  that  in  contracts  for  the 
sale  of  goods,  wares  and  merchandise,  a  wide  field  for  fraud 
would  be  opened,  and  ample  inducement  and  opportunity  afford- 
ed for  perjury,  and  subornation  of  perjury,  if  they  were  permit- 
ted to  rest  in  parol,  and  to  be  dependant  upon  the  memory  of 
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men  for  their  enforcement.  Hence  the  requirement,  that  except 
in  the  excepted  cases,  they  should  be  in  writing.  What  contract 
are  within  this  section  of  the  Statute,  has  been  very  much  contro- 
verted in  England.  The  decisions  are  not  uniform  or  consistent 
In  fact,  they  are  contradictory.  A  careful  study  of  them,  how- 
ever, will  enable  one  to  arrive  at  a  satisfactory  conclusion  as  to 
what  is  the  law  of  England  on  this  subject. 

[1.]  I  state  then,  in  the  first  place,  that  a  contract  is  not  exclu- 
ded from  the  operation  of  the  Act,  because  it  is  executory.  The 
starting  point  of  the  decisions  in  England,  may  be  assumed  to  be 
the  case  of  Tower  vs.  Osborne f  [Stra,  R.  506.)  That  case  was 
founded  on  a  contract  for  a  ch-ariott  agreed  to  be  constructed  for 
the  defendant  by  the  plaintiff,  at  the  instance  of  the  defendant. 
It  was  held  not  to  be  within  the  grasp  of  the  Statute.  The  re- 
port of  that  case  is  very  meagre,  but  from  the  case  itself,  and  from 
the  comments  made  upon  it  subsequently  by  Lord  Kenyon  and 
Lord  Loughborough,  and  other  eminent  Judges,  it  is  manifest 
that  it  did  not  go  upon  the  ground  simply  that  the  contract  was 
executory.  The  contract  was  for  a  specific  article — ^a  chaiiot — 
ordered  perhaps  to  please,  in  form  and  color,  a  capricious  fancy — 
unlike  any,  it  may  be,  of  the  kind  ever  seen  or  imagined,  and, 
therefore,  not  saleable  in  market — a  thing  which  no  body  would 
buy  but  him  that  ordered  it,  and  if  not  paid  for  by  him,  would 
prove  an  entire  loss  to  the  maker.  It  was  not  a  purchase  of  a 
chariot  now  made  and  to  be  delivered  at  a  fiiture  day,  but  an  <»-- 
der,  by  agreement,  for  the  construction,  and  delivery  whrn  com- 
pleted, of  a  chariot  The  essential  consideration  of  the  contract 
was,  work  and  labor  to  be  performed,  and  material  to  be  furnish- 
ed, and  upon  that  ground,  beyond  all  question,  the  case  went 
Such  was  the  view  which  Lord  Kenyan  took  of  it,  for  in  Cooper 
vs.  Elston,  he,  speaking  of  it,  said,  "  that  was  a  mere  contract  for 
work  and  labor."  7  T.  R.  16.  See  also.  Rondeau  vs.  Wyatt,  2 
H.  BL  63. 

The  case  of  Clayton  vs.  Andrews,  is  the  next  in  order  of  time, 
and  out  of  that  case  has  spning  the  idea  that  executory  contracts 
ai*e  not  within  the  Statute.  It  was  determined  upon  the  author- 
ity of  T^noers  vs.  Osborne,  and  must  be  considered  as  resting  upon 
the  same  basis  with  it.  That  was  held  not  to  be  within  the  Sta* 
tute,  upon  the  ground  that  work  and  labor  was  the  constderalion 
of  the  contract,  so  this.    In  this^  Lord.  Mansfidd does  not  appear 
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to  be  desirous  of  extending  the  authority  of  that  case,  but  simply 
to  affirm  it.  The  two  cases  may  be  said  to  be  in  pari  materia. 
True,  Lord  Mansfield  says,  in  Clayton  vs,  Andreics,  that  the  Sta- 
tute relates  only  to  contracts  for  the  sale  of  goods,  where  the  buy- 
er is  immediately  answerable,  without  time  given  him  by  special 
agreement,  and  the  seller  is  to  deliver  the  goods  imTnediately,  and 
from  tbese  words  the  idea  started,  that  an  executory  contract  is 
not  within  the  Statute.  Now,  his  Lordship's  words  are  in  con- 
flict with  the  case  which  he  quotes  as  authority.  If  the  view  of 
the  Statute  which  be  presents,  be  considered  as  an  exposition  of 
the  case  of  Towers  vs.  Osborne,  it  is  not  too  much  to  say,  even  of 
Lord  Mansfield,  that  he  misconceived  that  case.  These  two  ca- 
ses are  anterior  to  our  Declaration  of  Independence,  and  are  the 
only  cases  directly  on  the  question  determined  in  England  before 
that  time.  The  case  of  Clayton  vs.  Andrews,  1  consider  as  going 
no  farther  than  Towers  vs.  Osborne,  in  its  authority.  Together, 
therefore,  they  only  show  that  contracts,  where  work  and  labor 
are  the  essential  consideration,  are  not  within  the  Statute.  They 
do  not  show  that,  up  to  that  time,  (to  wit :  our  Declaration  pf  In- 
dependence,) it  was  settled  in  England,  that  contracts  are  with- 
out the  Statute,  because  they  are  executory.  If,  however,  the 
case  of  Clayton  vs.  Andrews  be  considered  as  going  that  length, 
(and  I  admit  in  the  reported  language  of  Lord  Mansfield  it  does,) 
then  I  say,  that  it  is  the  only  case  before  that  time  which  does  go 
that  length.  And  whilst  we  are  bound  to  enforce  the  construc- 
tion of  the  Statute  of  Frauds,  as  understood  at  the  era  of  our  in- 
dependence, yet  it  must  be  a  construction  settled  by  a  series  of 
adjudications.  One  case — certainly  one  case  of  doubtful  mean- 
ing, cannot  be  considered  as  settling  the  construction  of  a  Statute  ; 
particularly  when  that  case  (which  is  true  as  to  the  case  of  Clay- 
ton vs.  Andretcs)  has  been  repeatedly  denied  by  English  Judges 
to  have  established  a  construction  of  the  Statute,  and  was,  very 
early  after  it  occurred,  overruled.  (That  it  was  overruled,  see 
Cooper  vs.  Elston,  and  Rondeau  vs.  Wyatt,  supra.) 

I  consider  it  now  as  well  settled  in  England  and  in  our  States, 
that  the  fact  that  a  contract  is  executory  does  not  of  itself  take  a 
case  out  of  the  Statute.  And  why  should  it?  The  reasons  upon 
which  the  policy  of  tha  Statute  rests,  apply  with  greater  force  to 
executory  than  to  executed  contracts.  In  the  former  there  is 
opened  a  wider  field  for  fraud  than  in  the  latter.     In  the  former, 
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by  reason  of  time,  there  is  more  room  for  the  uncertainty,  and 
imperfectioiv  and  failure  of  human  recollection,  and  therefore  in- 
creased chances  for  perjury.  Comparatively  little  litigation  can 
grow  out  of  an  executed  contract — the  execution  concludes  in 
most  cases  the  rights  of  parties ;  whereas,  where  contracts  are 
to  be  consummated,  misconstructions  of  what  they  are,  imperfect 
compliance,  or  total  failure  to  comply,  are  fruitful  sources  of  liti- 
gation. If  this  construction  prevails,  as  said  by  Groge,  J.  in  Coop- 
er  vs,  Elston,  it  will  be  a  repeal  of  the  Statute.  I  should  remark, 
too,  before  passing  from  this  branch  of  this  discussion,  that  the 
facts  of  the  case  of  Clayton  vs.  Andrews  show,  that  it  may  be  re- 
conciled with  Towers  vs,  Osborne ;  for  in  the  former  something 
was  to  be  done  to  put  the  article  (wheat)  into  a  condition  to  be 
delivered.  So  thought  the  Judges  in  Cooper  vs.  Elston.  Upon 
this  view  of  it,  it  was  a  case  resting  upon  work  and  labor. 

Now,  it  is  true  that  those  contracts  which  are  held  to  fall  with- 
out the  Statute,  are  executory  contracts.  All  contracts  for  work 
and  labor  to  be  done,  are  executory.  As  in  the  case  of  Toioers  vs, 
Osborne — a  chariot  to  be  built ;  but  they  do  not  fall  without  it  be- 
cause  they  are  executory,  but  because  the  consideration  is  work 
and  labor.  A  rule  that  would  exclude  from  the  range  of  the  Sta- 
tute executory  contracts,  ^er  se,  would  include  not  only  those 
where  work  and  labor  are  stipulated  for,  but  -all  others  where  the 
delivery  is  postponed,  and  payment  also  until  delivery.  For  ex- 
ample— a  contract  for  a  package  of  dry  goods  or  a  box  of  hard- 
ware, now  in  store,  to  be  delivered  sixty  days  hence,  and  to  be  paid 
for  only  on  delivery,  would  be  an  executory  contract,  and,  there- 
fore, embraced  in  the  rule.  But  I  apprehend  no  book  extant  can 
show  a  case  where  such  a  contract  has  been  held  not  to  be  within 
the  17th  section  of  the  Statute  of  Frauds ;  and  upon  this  view 
many  of  the  loose  dicta  to  be  found  in  the  books,  to  the  effect  that 
executory  contracts  are  not  within  the  Statute,  may  receive  a  con- 
sistent solution. 

[2.]  The  distinction  upon  which  this  question  turns,  to  my 
mind,  i6  this — ^if  the  contract  is  for  the  sale  of  goods,  it  is  within 
the  Statute,  and  if  for  work  and  labor  done,  it  is  not.  The  real 
difficulty  is  to  fix  a  rule  by  which  it  may  be  determined  what 
contracts  are  for  the  sale  of  goods,  and  what  for  work  and  labor 
done.  There  are  two  classes  of  case^  which  are  easily  determin- 
able.   Where  the  article  exists  at  the  time  in  solido,  and  is  capable 
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of  immediate  delivery,  (as  cotton  in  bags,)  the  contract  is  clearly 
within  the  Statute,  as  in  Cooper  vs.  Elston.  All  contracts  for  the 
Bale  of  goods,  existing  at  the  time  in  solido,  and  capable  of  imme- 
diate delivery,  constitute  a  class  about  which  there  can  bo  no  dif- 
ficulty— they  are  within  the  Statute,  without  a  case  to  the  contra- 
ry. The  other  class  of  contracts  which  are  equally  free  from  dif- 
ficulty, are  like  that  in  Towers  vs.  Osborne,  where  an  agreement 
is  made  for  goods  not  in  esse,  and,  therefore,  incapable  of  imme- 
diate delivery,  but  by  the  agreement  to  be  made  by  the  work  and 
labor,  and  with  the  material  of  the  vendor,  and  which,  when  made, 
may  be  reasonably  presumed  to  be  unsuited  to  the  general  mar- 
ket. Such  as  contracts  for  the  manufacture  of  goods  suited  alone 
to  a  particular  market,  or  for  the  painting  of  one's  own  portrait. 
In  the  former  class,  the  contracts  are  for  the  sale  of  goods  upon 
which  no  work  or  labor  is  to  be  bestowed.  In  the  latter  class, 
the  work  and  labor  and  material  constitute  the  prime  considera- 
tion. They  are  for  work  and  labor,  and  are,  by  authority  and 
upon  principle,  without  the  influence  of  the  Statute.  Ex  equo  et 
bono,  a  man  who  agrees  to  bestow  his  labor  in  the  manufacture  of 
goods  for  a  price,  and  which  price  he  must  lose  unless  the  goods 
are  received  by  him  who  ordered  them,  ought  to  be  paid ;  and  a 
Statute  which  would  protect  the  purchaser  from  liability  in  such 
a  case,  would  be  alike  impolitic  and  unjust. 

The  cases  which  are  difiicult  of  determination,  are  those  which 
partake  in  some  degree  of  both  the  classes  referred  to,  yet  fall 
decidedly  within  neither.  Contracts  ibr  goods  upon  which  some 
labor  must  be  bestowed  to  prepare  them  for  delivery,  and  which, 
when  ready  for  delivery,  are  vendible  in  the  general  market. 
That  the  law  in  relation  to  such  contracts  was  considered  unset- 
tled in  England  in  the  ninth  year  of  the  reign  of  George  IV.  is 
obvious  from  the  Act  of  Parliament  of  that  year,  amendatory  of 
the  17th  section  of  the  Statute  of  Frauds.  That  Statute,  among 
other  things,  enacts,  that  that  section  of  the  Statute  of  Frauds 
**  shall  extend  to  all  contracts  for  the  sale  of  goods  for  the  value 
of  ten  pounds  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not 
at  the  time  of  such  contract  be  actually  made,  procured  or  provi* 
ded,  or  Jit  or  ready  Jor  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  Jit  for  deliver 
ry.**     This  Statute  has  not  been  construed  so  as  to  repeal  the  set' 
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tied  law  as  to  the  second  class  of  cases  which  I  have  referred  to« 
Of  course  the  settled  law  as  to  the  first  class  mentioned  by  me,  is 
not  disturbed.  This  Act,  I  think,  may  be  considered  as  declara- 
tory of  the  paramount  opinion  in  England  as  to  what  was  the 
construction  of  the  17th  section  of  the  Statute  of  Frauds,  touch- 
ing the  classes  of  cases  which  it  enumerates.  Which  paramount 
opinion  I  tako  to  be,  that  contracts  for  goods,  which  at  the  time 
are  not  actually  made^  procured  or  provided,  or  Jit  or  ready  for  de- 
livery, or  upon  which  some  act  may  he  requisite  to  he  done  for  the 
making  or  completing  them,  or  to  render  the  same  Jit  for  delivery, 
are  not  necessarily  without  the  operation  of  that  section.  Con* 
tracts  for  the  purchase  of  goods  upon  which  some  labor  is  neces- 
sary, not  to  make  them,  but  to  prepare  them  for  delivery,  have,  it 
is  true,  been  determined  not  to  be  within  the  Statute  )>efore  it 
was  amended.  Such  was  the  contract  in  the  case  of  Clayton  vs. 
Andrews,  There  wheat  was  bought,  which  had  to  be  thrashed  be- 
fore  it  could  be  delivered.  I  can  see  no  reason  whatever,  why 
all  such  contracts  are  not  fully  within  the  policy  and  fair  intent 
of  the  Statute,  nor  is  their  any  controlling  reason  why  they  should 
constitute  exceptions.  From  the  time  of  Lord  Mansfield  to  this 
day,  I  do  not  find  an  unvarying  course  of  decision  upoil  the  char- 
acter of  contracts  last  named.  We  are  disposed  to  adopt  a  rule 
in  relation  to  them  in  accordance  with  what  I  take  to  be  the  spir- 
it of  the  Act  of  9  George  IV.  which  has  been  sustained  in  Eng- 
land by  many  decisions,  and  which  has  been  very  generally  adopt- 
ed by  our  own  Courts. 

There  really  is  but  one  exception  to  the  operation  of  the  Sta- 
tute, to  wit :  contracts  for  work  and  labor ;  and  this  grows  out  of 
the  palpable  injustice  of  compelling  a  man,  by  law,  in  any  case 
to  lose  the  price  of  his  labor.  All  cases  which  are  not  within 
the  reason  of  this  exception,  are  not  within  the  exception  itself 
Hence  it  is  that  a  contract  for  goods,  (cotton  bagging,  or  cotton 
cloth,  if  you  please,)  which  are  of  pretty  uniform  value,  of  com- 
mon consumption,  and,  therefore)  very  generally  in  demand,  with 
a  manufacturer  of  these  aiticles,  is  not  within  the  exception,  al- 
though not  tnex^e  at  the  time,  aAd  to  make  which  work  and  labor  are 
necessary.  The  manufacturer  does  not  necessarily  lose  the  price 
of  his  labor — if  the  purchaser  does  not  take  the  goods,  others 
will — the  work  and  labor  bestowed  are  in  the  line  of  his  busiaess^ 
and  his  work  and  labor  would  be  bestowed  in  the  production  of 
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such  goods  had  the  contract  not  been  made.  The  goods  and  their 
price  are  the  considerations  of  the  contract,  and  not  the  work  and 
labor  and  their  price.  With  greater  reason  a  contract  for  goods 
upon  which  work  and  labor  must  be  bestowed,  not  to  make  theifi» 
but  to  prepare  them  for  delivery,  as  the  threshing  of  wheat,  is 
not  within  the  exception. 

[3.]  In  the  light  of  all  those  views,  the  rule  which  we  adopt  and 
which  I  find  admirably  well  expressed  by  Judge  Butler  in  Bird 
vs.  Muhienburgy  (1  Richardson's  R.  202,)  is  this:  Such  contracts 
only  are  excluded  from  the  operation  of  the  17th  section  of  the 
Statute  of  Frauds,  "  as  j>rimarihj  contemplate  work  and  labor  to  he 
donCf  at  the  instance  of  the  purchaser,  andjorhis  use  and  accommo^ 
dation,  so  as  to  make  the  work  and  labor  qf  the  contracting  vendor^ 
or  such  as  he  may  procure  tobe  bestoxoed  at  his  expense,  the  essential 
consideration  of  the  contract^  The  cases  which  recognise  the 
principle  thus  expressed  are  numerous.  I  refer  specially  to  a 
few. 

In  Garbut  vs.  Watson^  there  was  a  verbal  contract  by  the  plain- 
tiffs, who  were  millers,  for  the  sale  of  a  quantity  of  flour,  which, 
at  the  time,  was  not  prepared  and  in  a  state  capable  of  immedi- 
ate delivery,  because  not  ground.  This  was  held  a  contract  with- 
in the  17th  section  of  the  Statute  of  Frauds.  Abbot,  C.  J.  said, 
"  in  Towers  vs.  Osborne,  the  chariot  which  was  ordered  to  be 
made,  would  never,  but  for  that  order,  have  had  any  existence ; 
but  here  the  plaintiffs  were  proceeding  to  grind  the  flour  for  the 
purpose  of  general  sale,  and  sold  this  quantity  to  the  defendant 
as  a  part  of  their  general  stock."  Bayley,  J.  said,  "  The  nearest 
case  to  this  is  Clayton  vs.  Andrews  ;  but  that  decision  was  correct- 
ed by  Rondeau  vs.  Wyatt.  This  was  substantially  a  contract  for 
the  sale  of  flour,  and  it  sevfms  to  me  immaterial  whether  the  flour 
was,  at  the  time,  ground  or  not.  The  question  is,  whether  this 
is  a  contract  for  goods  or  for  work  and  labor  and  materials  found. 
I  think  it  is  the  former,  and  if  so,  falls  within  the  Statute  of 
Frauds,"  Holroyd,  J.  said,  "  I  am  of  the  same  opinion.  I  can- 
not agree  with  the  judgment  of  the  Court  in  Clayton  vs.  Andrews,^* 
&c,  5.  B.  4r  Aid.  613.  This  case  overrules  Clayton  vs,  Andrews. 
It  also  overrules  Groves  vs.  Buck,  (3  M.  if  S.  178.)  to  the  same 
effect  with  Clayton  vs.  Andrews.  See  opinion  of  Park,  J.  in 
Smith  vs.  Sumam,(9  B.  Sf  C.561.)  The  contract  in  Smith  vs.  Sur- 
TUim  was  for  trees  growing  on  the  land  of  plaintiff,  to  be  deliver- 
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ed  to  the  defendant,  and  was  held  within  the  17th  section  of  the 
Statute.     BayJey,  J.  said,  "  It  was  said  that  this  was  a  mixed  con- 
tract for  goods  and  chattels,  and  for  work  and  labor  to  be  bestow- 
ed and  performed  by  the  plaintiff  for  the  defendant.     It  seems  to 
me  that  the  true  construction  of  the  bargain  is,  that  it  is  a  con- 
tract for  the  future  sale  of  the  timber  when  it  should  be  in  a  state 
fit  for  delivery.     The  vendor,  so  long  as  he  was  felling  it  and 
preparing  it  for  delivery,  was  doing  work  for  himself  and.  not  for 
the  defenda%ty     liittledale^  J.  holds  this  pointed  language — "  But 
where  the  contracting  parties  contemplate  a  sale  of  goods,  al- 
though the  subject  matter  at  the  time  of  making  the  contract  does 
not  exist  in  goods,  but  is  to  be  converted  into  that  state  by  the 
seller's  bestowing  work  and  labor  on  his  own  raw  materials,  that 
is  a  case  within  the  Statute.     It  is  sufRcient,  that  at  the  time  of 
completing  the  contract,  the  subject  matter  be  goods,   wares  and 
merchandise.'    I  cannot  assent  to  any  case  which  has  decided  that 
such  a  contract  is  not  within  the  Statute."     In  Watts  vs.  Friend, 
A  agreed  to  supply  B  with  a  quantity  of  turnip  seed,  and  B 
agreed  to  sell  the  crop  of  seed  produced  therefrom  at  a  stipulated 
price.     This  was  held  to  be  a  contract  within  the  Statute  of 
Frauds,  (17th  section.)     Because,  said  Lord  Tenterden^  C.  J.  "the 
thing  agreed  to  be  delivered  would,  at  the  time  of  delivery,  be 
a  personal  chattel."     This  -is  a  strong   case  for  our  position. 
Work  and  labor  was  here  necessary  to  prodttce  the  article.     It  was 
an  agricultural  product,  to  be  grown  and  prepared  for  delivery  by 
planting  and  culture,  as  the  cotton  in  the  case  at  this  bar.     10  B. 
Sf  C.  446.     To  the  same  effect  see  5  Har.  Sf  J.  213.     8  Caw.  215. 
ID.  ^R.  219,  S.  a     21  Pick.  205.     23  Wend.  270.     5  3. 139. 
1  Richardson's  R.  199.     9  Metclf.  R.  137.     6  Taunt.  11,  andgem- 
erally  Chitty  on  Contracts,  385,  '6,  '7.     2  H.  B.  63.     7  T.R.  14. 
5  B.  if  Aid.  613.     Mov.  ^  M.  408.     10  J.  R.  364.     18  lb.  58. 

[4.]  It  remains  to  apply  these  principles  to  the  case  before  me. 
The  contract  was  for  the  delivery  of  cotton  prepared  for  market. 
I  presume  that  cotton  prepared  for  market  will  not  be  denied  to 
come  under  the  denomination  of  goods  and  merchandise.  Thb 
contract  was  not  for  work  and  labor  in  the  production  of  a  pecu- 
liar article,  and  generally  unsaleable,  for  cotton  is,  beyond  any 
other  merchandise  in  this  country,  saleable  in  the  general  mai'ket 
and  in  prompt  demand ;  and  although  work  and  labor  was  neces- 
sary to  make  and  prepare  it,  yet  the  contract  does  not  contem- 
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plate,  primarily t  work  and  labor  to  be  done  at  the  instance  of  the 
purchaser,  and  for  his  benefit,  so  as  to  make  work  and  labor  the 
essential  consideration  between  the  parties.  The  cotUm,  when  de- 
livered, was  clearly  the  subject  matter  and  ultimate  object  of  the 
contract.  The  article  (cotton)  was  in  the  line  of  the  plaintiff's 
business — that  of  planting.  He  had  already  planted  his  crop, 
for  the  contract  for  its  proceeds  was  entered  into  beyond  the  time 
(23d  of  September,)  when  cotton  could  be  planted  and  cultivated 
with  success.  The  same  work  and  labor  which  he  would  be  re- 
quired to  bestow  upon  it  under  the  contract,  he  would  have  been 
compelled  to  bestow  upon  it  if  the  contract  had  never  been  made. 
This,  if  there  were  nothing  else  to  prove  it,  demonstrates  that 
work  and  labor  were  not  the  consideration  of  the  contract. 
Whilst  he  (the  plaintiff)  was  working  and  laboring  to  make  this 
cotton, "  he  was  working  and  laboring  for  himself  and  not  for  the 
defendant,^* 

This,  in  our  judgment,  was  a  contract  for  the  sale  of  goods,  and 
within  the  17th  section  of  the  Statute  of  Frauds.  The  plea  must 
prevail. 

Let  the  judgment  below  be  reversed. 


No.  78. — Shimei  Merritt  and  others,  plaintiffs  in  error,  vs. 
Wm.  H.  Scott  and  Thomas  N.  Bsal,  administrators  of  Wm. 
F.  Scott,  defendants. 

[1.]  Marriage  articles  will  be  executed  tn  favor  of  all  persons  coming  within 
the  scope  of  the  marriage  consideration,  and  at  their  instance,  but  not  at 
the  instance  of  mere  volunteers. 

[2.]  Those  having  natural  claims  upon  the  parties,  such  as  the  wife  and  off- 
spring, and  those  claiming  under  or  through  them,  alone  come  within  the 
scope  of  the  marriage  consideration. 

[3.]  The  fact  that  collaterals  are  first  mentioned  in  the  limitations  of  the  arti- 
cles, does  not  bring  them  within  the  reach  and  influence  of  the  agreement. 

[4.]  Where  a  Oourt  of  Equity  executes  articles  in  favor  of  persons  within 
the  scope  of  the  marriage  consideration,  it  will,  at  the  same  time,  execute 
them  also  as  to  volunteers — it  being  the  rule  of  Chancery  to  do  nothing  by 
halves. 
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[5.]  Where,  upon  application  to  a  Court  of  Equity,  the  marriage  articles  are 
executed  partially,  viz :  in  behalf  of  one  of  the  settlers,  without  being  ex- 
ecuted as  to  the  volunteers :  Heldy  that  upon  a  subsequent  application  to  a 
Court  of  Equity,  at  the  instance  of  volunteers,  the  former  decree  cannot 
be  invoked  in  their  favor. 

In  Equity,  in  Baldwin  Superior  Court.     Tried  before  Judge 
Merriwetuer,  February  Term,  1849. 

In  the  year  1810,  Jobn  Neves  and  Catherine  Jewell,  in  contem- 
plation of  marriage,  entered  into  tbe  following  articles : 

"  Georgia,  Baldwin  County  : 

"  Articles  of  agreement  made  and  entered  into  the  17tb  day 
of  February,  in  tbe  year  1810,  between  Jobn  Neves  and  Cathe- 
rine Jewell,  widow  and  relict  of  the  late  Tboraas  Jewell,  deceas- 
ed, all  of  the  State  and  County  aforesaid,  as  follows,  viz  :  Where- 
as, a  marriage  is  shortly  to  be  bad  and  solemnized  between  the 
said  John  Neves  and  Catherine  Jewell,  widow  as  aforesaid,  are 
as  follows,  viz :  that  all  tbe  property,  both  real  and  personal, 
which  is  now,  or  may  hereafter  become,  the  right  of  the  said 
John  and  Catherine,  shall  remain  in  common  between  them,  the 
said  husband  and  wife,  during  their  natural  lives ;  and  then,  should 
the  said  Catherine  become  the  longest  liver,  the  property  to  con- 
tinue hers  so  long  as  she  shall  live,  and  at  tier  death  the  estate  to 
be  divided  between  the  heirs  of  the  said  Catherine  and  the  heirs 
of  the  said  John  Neves,  share  and  share  alike,  agreeable  to  the 
Distribution  Laws  of  this  State,  made  and  provided ;  and,  on  the 
other  hand,  should  the  said  John  become  the  longest  liver,  the 
property  to  remain  in  the  manner  and  form  above. 

In  witness  whereof,  the  said  John  and  Catherine  have  hereunto 
set  their  hands  and  afiixed  their  seals,  the  day  and  year  above 
written. 

JOHN  NEVES,  [L.8.] 

her 

CATHERINE  M   JEWELL,  [l.s.1 

mark. 
Test :  Cornelius  Murpht, 

Jesse  Ward. 
The  marriage  was  shortly  thereafter  consummated,  and  in  the 
year  1828,  John  Neves  died,  leaving  Catherine  Neves,  she  sur- 
viving. 


MILLEDGEVILLE,  MAY  TERM,   1849.  565 


Merritl  and  others  vs.  Scott  and  Bcal. 


John  Neves  left  a  will,  by  which  he  desired,  that  immediately 
after  his  decease,  and  proof  of  his  will,  "that  the  Court  of  Ordi- 
nary should  appoint  a  proper  number  of  fit  persons,  who  should 
be  commissioned  to  divide  his  whole  estate,  both  real  and  person- 
al, between  his  wife,  Catherine  Neves,  and  his  heirs,  thereinafter 
named  ;  that  is,  that  his  said  wife,  Catherine  Neves,  should  have 
one-half  of  his  whole  estate,  both  real  and  personal,  as  aforesaid, 
for  her  own  proper  use,  to  her  and  her  heirs  forever;  and  that 
the  other  or  remaining  half  of  his  whole  property  or  estate,  he 
disposed  of  and  bequeathed  in  the  following  manner,  that  is  to 
say,  that  the  whole  of  his  half  of  his  said  estate  he  gave  and  be- 
queathed to  George  W.  Rowell,  son  of  Capt.  Richard  Rowell,  of 
the  County  of  Baldwin  aforesaid,  to  him  and  his  heirs  forever." 
Richard  Rowell  and  Myles  Green  were  named  as  the  executors 
of  this  will ;  and  by  virtue  thereof,  Richard  Rowell,  who  qualifi- 
ed as  executor,  took  possession  of  all  the  estate,  amounting  to 
S20,000,  of  said  John  Neves. 

In  1829,  Catherine  Neves  filed  in  the  Superior  Court  of  Bald- 
win County,  her  bill  in  Equity,  charging  the  above  facts,  and  far- 
ther, that  the  said  John  Neves  owed  but  few  debts,  and  that  she  of- 
fered to  assume  the  payment  of  them,  and  praying  an  injunction 
upon  Rowell  from  farther  intermeddling  with  the  said  property, 
and  that  he  might  be  decreed  to  turn  over  and  deliver  the  whole 
of  said  property  to  her,  as  provided  in  the  articles  of  agreement. 

Upon  the  trial  of  this  bill  at  the  July  Term,  1835,  the  following 
verdict  or  decree  was  rendered : 

"  We,  the  Jury,  find  for  the  complainant  a  life  estate  in  the 
property  agreeably  to  the  provisions  of  the  marriage  contract, 
leaving  all  other  persons  to  contest  their  rights  at  her  death  ;  and 
we  farther  find,  that  complainant  do  pay  to  defendant  the  sum  of 
nine  hundred  and  two  35-100  dollars,  which  have  been  allowed 
by  the  Special  Jury  at  this  term,  upon  an  appeal  from  the  Court 
of  Ordinary,  as  expenses  and  costs  incurred  by  the  defendant  in 
proving  the  will  of  John  Neves,  deceased,  and  resisting  the  mar- 
riage contract  between  John  Neves  and  Catherine,  his  wife ;  and 
we  farther  find  for  the  complainant  the  costs  of  suit." 

In  the  year  183 — ,  Catherine  Neves  intermarried  with  one 
William  F.  Scott,  and  subsequently,  in  the  year  1844,  died,  leav- 
ing no  issue. 

In  1845,  Shimei  Merritt,  James  Green  and  his  wife,  and  Eli- 
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zabeth  Hunter,  the  heira  at  law  and  distributees  of  Catherine 
Neves,  at  the  date  of  the  marriage  articles,  filed  a  bill  in  Equity 
in  the  Superior  Court  of  Baldwin  County,  charging  that  the  pro- 
perty had  largely  increased,  and  praying  that  one-balf  of  the  same 
might  be  turned  over  and  delivered  by  the  said  William  F.  Scott 
to  the  complunants. 

Pending  this  bill,  William  F.  Scott  died,  and  hisVepresentatives 
were  made  parties. 

On  the  trial  at  February  Term,  1849,  the  foregoing  facts  being 
in  evidence  before  the  Jury,  counsel  for  complainants  requested 
the  Court  to  charge  the  Jury — 

First,  that  where  the  parties  to  a  marriage  contract  or  agree- 
ment, make  no  provision  for,  or  stipulation  in  fav&r  of  the  issue 
of  the  marriage,  but  make  provisions  for  and  stipulate  for  their 
heirs  at  law,  in  such  case  the  heirs  at  law  are  within  the  marriage 
consideration,  and  are  entitled  to  the  aid  of  a  Court  of  Equity,  to 
enforce  their  rights  according  to  the  terms  and  provisions  of  the 
marriage  contract. 

Second,  that  the  said  Catherine,  previous  to  her  intermarriage, 
being  possessed  of  a  considerable  estate,  had  a  perfect  legal  right 
to  make  the  contract,  as  set  forth  in  the  complainants'  bill,  with  the 
said  John  Neves ;  that  said  contract  was  binding  on  said  John ; 
that  the  stipulations  and  provisions  in  said  contract  in  favor  of  the 
heirs  at  law  of  said  Catherine,  are  legal  and  such  as  a  Court  of 
Equity  will  enforce,  and  that,  therefore,  complainants  are  entitled 
to  recover  one-half  of  said  estate,  as  it  existed  at  the  time  of  the 
death  of  the  said  Catherine,  together  with  one-half  of  the  increase 
of  the  female  slaves  since  that  time,  and  a  reasonable  hire  for 
one-half  of  the  negroes,  and  one-half  the  rent  of  the  land. 

Third,  that  by  virtue  of  the  decree  rendered  in  the  case  of 
Catherine  Neves  vs.  Richard  Rowell,  said  Catherine  became  seiz- 
ed and  possessed  of  an  absolute  legal  estate  of  the  whole  proper- 
ty during  her  life,  with  contingent  remainders  to  such  persons  as 
at  her  death  might  be  next  of  kin  or  heirs  at  law  of  the  s^d  John 
Neves  and  the  said  Catherine  Scott. 

Fourth,  that  upon  the  death  of  said  Catherine,  said  contingent 
remainders  became  vested  in  such  persons  as  answered  the  de- 
scription of  next  of  kin  or  heirs  at  law  of  the  said  John  and  the 
said  Catherine  at  that  time,  and  that,  therefore,  the  next  of  kin  or 
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beirs  at  law  of  said  Catherine  are  entitled  to  one-half  of  the 
whole  estate. 

^ifihy  that  the  execution  of  the  marriage  contract,  by  virtue  of 
the  decree  rendered  in  the  case  of*  Catherine  Neves  r*.  Richard 
Rowell,  in  favor  of  the  said  Catherine,  was,  by  operation  of  law, 
an  execution  in  favor  of  those  who  were  entitled  in  remainder 
after  ^eath,  and  from  that  time  said  contract  ceased  to  be  execu- 
tory, and  became  executed  as  to  all  the  parties  in  interest. 

Sixth,  that  the  said  Catherine  having  asserted  and  maintained 
in  a  Court  of  Equity,  her  right  under  said  marriage  contract  to 
the  whole  of  said  property  during  her  life,  and  having  enjoyed 
the  same  during  that  time,  it  is  not  competent  for  any  one  claim- 
ing by,  through  or  under  her,  now  to  repudiate  said  contract  and 
thereby  defeat  the  claims  of  the  heirs  at  law  under  such  contract. 

Which  instructions  the  Court  refused  to  give  the  Jury,  and 
complainants,  by  their  counsel,  excepted. 

The  Court  charged  the  Jury,  that  by  the  terms  of  the  marriage 
articles,  Neves  took  such  a  title  to  the  property  that  he  might 
dispose  of  the  same  absolutely  at  his  death,  subject  only  to  the 
life  estate  of  Mrs.  Neves,  she  surviving  him ;  that  a  Court  of 
Equity  would  not  specifically  execute  marriage  articles  upon  the 
application  of  any  persons,  except  those  who  were  within  the 
scope  of  the  marriage  consideration,  or  claiming  under  such  per- 
sons, and  not  upon  the  application  of  mere  volunteers ;  that  the 
complainants  were  not  within  the  scope  of  the  marriage  conside- 
ration, nor  did  they  claim  under  those  who  were ;  that  they  were 
mere  volunteers,  and  as  such  the  Court  would  not  decree  the 
specific  execution  of  the  articles  in  their  favor ;  that  while  the 
Court  would,  upon  a  bill  brought  by  persons  within  the  scope  of 
the  consideration  of  the  marriage,  decree  a  specific  execution 
throughout,  as  well  in  favor  of  the  volunteers  as  the  complainants, 
yet  the  decree  of  the  Court  in  the  case  of  Mrs.  Neves  against 
Rowell,  as  executor,  was  not  such  a  partial  execution  as  entitled 
the  complainants  to  a  farther  execution  in  their  favor  ;  that  said 
decree  expressly  lefl  open  all  the  questions  now  presented  by  the 
complainants,  to  be  litigated  at  the  death  of  Mrs.  Neves,  and  by 
requiring  her  to  pay  out  of  the  property  embraced  in  the  mar- 
riage settlement,  ciertain  expenses  incurred  by  the  executor  in  re- 
ference to  the  estate  of  Neves,  recognized  the  legal  right  of 
Neves  to  make  an  absolute  disposition  of  said  property,  subject 


568  SUPREME  COURT  OF  GEORGIA. 

Merritt  und  others  vm.  Scott  and  Beal. 

to  the  life  estate  of  Mrs.  Neves ;  and  that  the  complainants  were 
not  entitled  to  any  relief,  but  that  the  Jury,  under  the  law,  should 
find  for  defendants. 

To  which  charge  of  the  Court  complainants  excepted. 

Cone,  for  plaintiff  in  error. 

Rockwell  and  W.  C.  Dawson,  for  defendant. 

The  following  points  and  authorities  were  submitted  by  Mr. 
Cone  : 

1st,  Marriage  articles  and  contracts  will  be  enforced  in  faTorof 
all  persons  who  are  within  the  marriage  consideration.  Atherley 
on  Marriage  Settlements,  126.     Story's  Eq.  §986,  987. 

2d.  Those  persons  are  within  the  marriage  consideration  for 
whom  the  marriage  contract  prhnarily  and  specially  provides,  and 
the  making  provision  for  whom  may  reasonably  be  supposed  to 
have  been  the  motive,  inducement  and  occasion  for  making  the 
contract  Goring  vs.  Nask,  3  Atk.  185.  Veman  rs,  VemoMj  2 
Feere  Wms,  600.  Edwards  vs.  The  Countess  of  Warwick^  lb, 
175.  Stephens  vs.  Tmevian,  1  Vesey,  Sen,  73.  Ithell  rs.  Beame^ 
lb.  214.  Osgoode  vs.  Strode,  2  Pcere  Wms.  245.  Trevor  vs.  Tre- 
vor, 1  lb.  622.  Laney  vs.  Fairchild,  2  Vernon,  101.  1  Lerinty, 
150,  239.  1  Chancery  Cases,  103.  2  Story's  Eq.  §986.  2  Kent's 
Com.  172.  1  Atkins,  265.  2  Broum's  CJi.  Cases,  494.  2  IredelTs 
Eq.  Reps.  241.  2  Hiirs  Ch.  Reps.  3.  Tabb  vs.  Archer,  3  Ren- 
ning  ^  Munford,  399.  1  lb.  213.  3  Atkins,  646.  3  Gtkmc'*  Dig. 
363.     Holt  vs.  Holt,  2  Peere  Wms.  648.     1  Reps,  in  Ch.  84. 

3d.  Where  Courts  of  Equity  execute  marriage  articles  or  con- 
tracts at  all,  they  execute  them  throughout.  Story's  Eq.  §986. 
Atherley,  125.  Osgoode  vs.  Strode,  2  Peere  Wms.  255.  2  Ih.  622. 
Goring  vs.  Nash,  3  Atkins,  186, 190.  Tabb  vs.  Archer,  3  Henning 
^  Munford,  399. 

4th.  Courts  of  Equity  will  regard  that  as  done  which  ought  to 
have  been  done.     3  Peere   Wms.  215.     1  lb.  522.     2  HiWs  Ch, 

Reps.  3. 

5th.  The  decree  in  the  case  of  Neves  vs.  RoweU  was,  upon  its 
face  and  by  its  terms,  a  partial  execution  of  said  contract,  and  a 
Court  of  Equity  never  executes  marriage  articles  or  contracts  in 
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part,  but  in  tato.     This  Court  will  consider  that  as  done  which 
Chen  oug^ht  to  have  been  done,  and  decree  accordingly. 

6th.  The  legal  effect  of  the  decree  in  the  case  of  Neves  vs.  Bjov>- 
ell,  Exr,  was  to  divest  the  peraonal  representative  of  John  Neves 
of  all  title  to  the  property,  and  to  vest  the  same  in  Mrs.  Neves 
during  her  life,  with  contingent  remainders  to  those  who  may  bo 
entitled  according  to  the  terms  of  the  contract. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

It  shall  be  my  aim  to  popularize  this  opinion  as  much  as  possi*^ 
ble.  For  while  I  am  not  enthusiast  enough  to  believe  that  the 
time  will  ever  come  when  every  man  will  be  his  own  lawyer,  stifl 
I  feel  it  to  be  a  duty  to  accommodate  our  decisions,  so  far  as  we 
can,  to  the  comprehension  of  those  who  are  not  lawyers  by  pro- 
fession. The  Legislature  has  seen  fit  to  require  the  Reports  to 
be  distributed  to  all  the  Counties  in  the  State.  All  men  here  are, 
by  births-right,  hereditary  law-^lakers,  and  judges  upon  the  re- 
putation and  lives,  as  well  as  arbiters  of  the  property  of  their 
fellow  citisK^ns,  and  that  in  the  lat>t  resort.  Every  man  is  pre- 
sumed to  know  the  law.  He  is  bound  to  do  so  at  his  periL  While 
ignorance  of  the  fact  excuses  in  civil  as  well  as  criminal  conduct, 
ignorance  of  the  law  does  not.  It  is  right,  therefore,  that  every 
man  should  read  and  understand  the  decisions  of  the  Courts,  and 
to  enable  him  to  do  this,  they  should  be  divested,  as  far  as  practi- 
cable, of  all  technicality  and  intricacy. 

Science,  so  long  locked  up  in  cloisters  and  colleges,  has  been 
brought,  through  the  medium  of  popular  tracts  and  lectures,  to 
tbe  hearth  and  home  even  of  the  cottager,  and  has  thus  been  made 
eminently  useful  to  the  ordinary  business  of  life.  Shall  botany, 
chemistry  and  philosophy  in  all  its  branches,  be  thus  republican- 
ized,  and  the  law  alone,  in  this  age  of  inquiry  and  progress,  re- 
main a  secret  system,  which  the  initiated  only  can  pry  into  ?  The 
Americans,  above  all  others,  are  a  plain,  practical  people,  and 
they  will  have  justice  dispensed  to  them  in  a  plain  and  intelligible 
manner. 

Moreover,  all  factitious  distinctions  in  society,  created  by  pro- 
fessions or  any  thing  else,  should  be  discouraged  ;  and  among  the 
benefits  resulting  from  the  practice  suggested,  would  be  the  re- 
moval, to  a  good  degree,  of  those  prcrjaditTes  which  now  exist  in 
VOL.  ri.        7i 
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the  bosoms,  even  of  enlightened  men,  against  this  noble  science, 
the  mother  of  peace,  the  handmaid  of  morality.  The  sooner  she 
is  emancipated  from  the  cumbersome  appendages  of  the  scholas- 
tic and  feudal  ages,  the  better. 

With  these  preliminary  observations  we  will  proceed,  after  a 
brief  summary  of  the  fects,  to  the  questions  presented  in  the  re- 
cord. 

This  bill  was  filed  by  the  complainants  against  the  defendants, 
to  enforce  certain  articles  of  agreement  entered  into  by  John 
Neves  and  Catherine  Jewell,  anterior  to  their  marriage,  to  this 
effect :  <*  That  all  the  property,  both  real  and  personal,  which  was 
or  might  thereafler  become  the  right  of  the  said  John  and  Cath- 
erine, should  remain  in  common  between  them,  the  said  husband 
and  wife,  during  their  natural  lives;  and  should  the  said  Cathe- 
rine become  the  longest  liver,  the  property  to  continue  hers  so 
long  as  she  might  live,  and  at  her  death  to  be  divided  between  the 
heirs  of  the  said  Catherine  and  the  heirs  of  the  said  John,  share 
and  share  alike,  agreeably  to  the  distribution  laws  of  the  State ; 
and,  on  the  other  hand,  should  the  said  John  become  the  longest 
liver,  the  property  to  remain  in  the  manner  and  form  as  above." 

The  marriage,  it  appears  by  the  bill,  was  consummated.  John 
Neves  died  in  1828,  some  eighteen  years  thereafler,  having  previ- 
ously made  and  published  his  willr  by  which  he  devised  and  be- 
queathed one-half  of  his  estate  to  one  George  RowelL 

Catherine,  the  widow,  instituted  proceedings  on  the  Chancery 
side  of  the  Superior  Court  of  Baldwin  County,  against  Richard 
Rowell,  .the  executor  of  John  Neves'  will,  wherein  she  insisted 
that,  under  and  by  virtue  of  the  marriage  articles  heretofore  set 
forth,  she  was  entitled  to  the  whole  property  during  her  life,  af- 
ter paying  the  debts  of  the  estate,  and  the  expenses  of  adminis- 
tration ;  and  that  said  settlement  between  her  and  her  deceased 
husband  could  not  be  affected  or  controlled  by  his  testament.  The 
following  final  decree  was  rendered  by  the  Special  Jury  in  the 
premises :  "  We  find  for  the  complainant  a  life  estate  in  the  pro- 
perty, agreeably  to  the  provisions  of  the  marriage  contract,  /eav- 
ing  all  other  persons  to  contest  their  rights  at  her  (Mrs.  Neves') 
deaths 

Under  this  decree  Catherine  Neves  took  possession  of  the  pro- 
perty, real  and  personal,  and  remained  in  possession  of  the  sazne 
until  her  intermarriage  with  one  William  F.  Scott,  in  1835»  and 
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Scott,  after  the  marriage,  exercised  control  thereof.  Catherine 
died  in  1844,  without  ever  having  had  issue.  Scott  has  since 
died,  and  this  bill  is  filed  by  Shimei  Merritt  and  others,  who 
claim  to  be  the  first  cousins  and  heirs  tit  lata  of  the  said  Catherine, 
and  as  such  entitled  to  recover  the  one-half  of  the  whole  estate 
which  came  to  the  hands  of  Scott  upon  his  intermarriage  Mrith  the 
widow  of  John  Neves. 

Are  the  complainants,  ^w  heirs  at  law  of  Catherine  Scott,  enti- 
tled to  the  interposition  of  a  Court  of  Equity,  to  oompel  the  per- 
formance of  the  marriage  articles  in  their  behalf,  entered  into  be- 
tween John  Neves  and  Catherine  Jewell  ? 

We  hold  the  following  propositions  to  be  well  settled,  namely : 

[1.]  First.  That  marriage  articles  like  these  will  be  specifically 
executed  upon  the  application  of  any  person  within  the  scope  of 
the  consideration  of  the  marriage,  or  claiming  under  such  person. 

But,  secondly y  that  in  no  case  whatever  will  Courts  of  Equity 
interpose  in  favor  of  mere  volunteers,  whether  it  be  upon  a  volun- 
tary contract,  or  a  covenant,  or  a  settlement,  however  meritorious 
may  be  the  consideration,  and  although  they  stand  even  in  the  re- 
lation of  a  wife  or  a  child. 

And  thirdly i  that  where  a  bill  is  brought  by  persons  who  are 
within  the  scope  of  the  marriage  consideration,  or  claiming  un- 
der them,  there  Courts  oi  Equity  will  decree  a  specific  execution 
throughout,  as  well  in  fiivor  of  mere  volunteers  as  the  plaintiffs 
in  the  suit,  so  that  indirectly  mere  volunteers  may  obtain  the  full 
benefit  of  the  articles  in  cases  where  they  could  not  directly  in- 
sist upon  such  rights.  Atherley  on  Mart,  Sett,  ch,  5,  p.  131  to  145. 
Story's  Eq.  Jur.  §§433,  706  a,  793  a,  986,  987,  1040. 

[2.]  Who,  then,  are  within  the  reach  and  influence  of  this  con- 
sideration of  the  marriage?  In  Morgan  Jenkins  and  Dame  Mar- 
garet Kemiske^  (reported  by  Sir  Thomas  Hardres,  p,  395,)  Lord 
Hale  remarked,  that  "  the  consideration  of  marriage  and  of  the 
marriage  portion,  will  run  to  all  the  estates  raised  by  the  settle- 
ment." But  this  dictum  has  not  been  followed,  either  in  England 
or  in  thid  country,  but,  on  the  contrary,  its  authority  has  been 
pretty  uniformly  questioned  or  denied.  Repudiating,  then,  what 
is  reported  to  have  been  said  by  the  Chief  Baron  in  Jenkins  and 
Kemishe,  I  answer,  in  the  language  of  Lord  Macdesfield,  in  Os- 
goode  vs.  Strode,  (2  P.  Wms.  255,)  that  *'  the  marriage  and  mar- 
riage portion,  support  only  the  limitations  to  the  husband  sod 
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wife  and  their  issue,  and  such  as  claim  under  them,  which  are  all 
that  can  be  presumed  to  have  been  stipulated  for  by  the  wife  or 
her  friends."  And  that  Equity  will  interpose  at  their  instance 
only,  all  others  being  volunteers  ;  and  the  reason  why  relief  will 
be  granted  upon  the  application  of  those  is,  that  the  settler  is  un- 
der a  natural  and  moral  obligation  to  provide  for  them,  whereas 
no  such  reason  applies  to  distant  heirs  or  relatives  or  mere  stran- 
gers. And  this  is  what  the  books  mean  when  they  say  that  the 
wife  and  oir8pring  are  within  the  scope  of  the  provisions  of  the 
marriage  articles,  while  others  are  not.  Nor  is  this  doctrine  new 
in  Equity  jurisprudence.  All  uses  and  trusts  to  be  raised  by  any 
covenant  or  agreement,  must  be  founded  on  some  meritorious  or 
some  valuable  consideration,  for  Courts  of  Equity  will  not  en- 
force a  mere  gi*atuitous  gifl,  or  a  mere  moral  obligation  or  volun- 
tary executory  trust.  It  is  otherwise,  of  course,  where  the  trust 
has  already  vested.  If  A  and  B,  for  a  valuable  consideration  as 
between  themselves,  covenant  to  do  some  act  for  the  benefit  of  a 
third  person,  who  is  a  mere  stranger  to  the  consideration,  be  can- 
not enforce  the  covenant  against  the  two,  although  each  one  might 
enforce  it  against  the  other.     Sutton  vs,  Ckettcynd,  3  Merriv,  249. 

And  this  acknowledged  principle  is  precisely  the  point  involv- 
ed in  this  bill.  It  is  an  attempt  by  the  complainants,  who,  in  le- 
gal contemplation,  are  third  persons  to  the  contracting  parties,  al- 
though distantly  related  to  one  of  them,  to  enforce  the  covenant 
between  John  Neves  and  Catherine  Jewell,  in  their  favor.  Chan- 
cery will  not  lend  its  aid  for  this  purpose.  I  Fonbl.  Eg,  ch,  6,  §8. 
2  lb.  ch,  2,  §2,  and  notes  /,  g,  u  1  Ves.  Jr,  53,  54.  2  Keen.  Rep. 
81,  97,  98.     8  Sim.  Rep.  324. 

Before  dismissing  this  branch  of  the  subject,  I  would  observe, 
that  the  case  in  Hardres  is  not,  after  all,  perhaps,  in  conflict  with 
this  position.  For  there,  the  settlement  contained  a  provision 
for  the  ^r«/  wife  and  her  offspiing,  with  remainder  to  the  heirs 
of  the  body  of  the  husband.  And  it  was  held,  that  it  did  extend 
to  the  issue  of  the  husband  by  a  second  wife. 

[3.]  While  it  is  not  denied  in  the  argument  that,  as  a  general 
rule,  Equity  will  not  interpose  in  behalf  of  those  standing  in  the 
attitude  of  the  complainants,  yet  it  is  urged,  with  much  ingenuity, 
that  inasmuch  as  the  marriage  articles  make  no  provision  for  the 
offspring  of  the  intended  nuptials,  (and  in  this  respect  are  with- 
out a  prototype  in  the  books,)  that«  therefore,  the  next  of  kin  of 
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the  settler  inust  be  considered  as  occupying  the  place  which  is- 
sue usually  do,  and  consequently  coining  vvitliin  the  scope  of  the 
marriage  consideration.  The  reply  to  this  is,  children  are  within 
the  reach  of  the  marriage  consideration,  not  because  they  standi 
next  or  nearest  to  the  settler,  but  because  the  settler  is  under  na- 
tural and  moral  obligation  to  provide  for  them  ;  and  this  reason 
does  not  apply  to  relations  who  are  distantly  connected,  although, 
in  point  of  fact,  they  may  be  nearest  in  blood  to  the  settler. 

The  wife  can  enforce  the  aiticles,  because  founded  upon  mar- 
riage, which  is  a  valuable  consideration.  The  issue  can  claim 
execution  of  them,  because  they  come  within  their  influence,  the 
settler  being  naturally  and  morally  bound  to  make  suitable  provi- 
sion for  such.  None  others  can.  And  so  rigidly  is  this  rule  re- 
garded, that  specific  performance  will  not  be  enforced,  even  in  fa- 
vor of  brother*  and  sisters  when  claiming  as  volunteers.  Good- 
tcyn  vs.  Goodwyuy  1  Ves.  228.  Byas  vs.  Byas,  2  Ves.  164.  And 
if  the  conclusion  be  well  warranted,  that  Equity  will  not  enforce 
a  specific  performance,  at  the  instance  of  a  volunteer,  although 
BO  near  a  relation  as  a  brother  or  sister,  and  we  maintain  this  po- 
sition to  be  true,  still  less  will  it  do  so  for  a  more  remote  relative. 
Tudor  vs.  Anson,  2  Ves.  582.  Strode  vs.  Russell,  2  Vem.  621. 
Marston  vs.  Senom,  3  Bro.  C.  C.  170. 

[4.]  I  have  already  stated,  that  Courts  of  Equity  would  enforce 
marriage  agreements  in  favor  of  persons  at  whose  instance  they 
will  lend  no  assistance.  This  happens  where  the  articles  contain 
limitations,  both  to  those  to  whom  Equity  will  lend  its  aid  and  to 
those  to  whom  it  will  not.  As  for  instance,  if  the  covenant  con- 
tain limitations,  both  to  the  issue  of  the  marriage,  and  also  to 
volunteers,  for  whom  the  settler  is  under  no  natural  or  moral  ob- 
ligation to  provide,  if  a  bill  for  a  specific  performance  is  brought 
by  the  issue,  the  Court  will  direct  the  articles  to  be  executed  in 
ioio  ;  and  consequently  the  settlement  virill  contain  limitations  in 
favor  of  the  volunteers.  Whereas,  if  the  bill  had  been  brought 
by  the  volunteers,  the  Court  would  have  dismissed  it.  The  doc- 
trine is,  that  where  Courts  execute  articles  at  all,  they  always  ex- 
ecute them  in  toto  and  not  partially.     Atherley,  125. 

Now,  the  complainants  insist,  that  the  decree  rendered  in  this 
case,  at  the  instance  of  Catherine  Neves  against  Richard  Rowell, 
the  executor  of  her  deceased  husband,  was  such  a  partial  execu- 
tion of  the  marriage  articles,  at  the  suit  of  the  wife,  as  will  inure 
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in  their  favor,  although  volunteers ;  and  that,  by  reason  of  this 
proceeding,  they  are  withdrawn  from  the  operation  of  the  rule 
which  excludes  volunteers  from  moving  in  their  own  behalf 
^  [5.]  It  is  too  late  now  to  inquire,  neither  is  this  the  proper  oc- 
casion for  such  a  discussion,  whether  or  not  such  a  decree  as  that 
quoted  could  have  been  rightAiDy  rendered.  If  it  could,  then  it 
is  certainly  tiot  universally  true,  that  Courts  of  Chancery,  where 
they  execute  marriage  articles  at  all,  ahoayM  execute  them  imloto; 
for  it  plainly  appears,  by  the  reading  of  this  decree,  that  the  arti- 
cles were  partially  executed  only  in  favor  of  Mrs.  Neves.  More- 
over, it  seems  to  have  been  penned  with  the  express  design  of 
preventing  the  present  parties  from  evoking  it  in  their  &vor.  For 
the  Special  Jury  find  and  decree,  "  t/iai  all  other  persons  except 
Mrs,  Neves,  be  left  to  contest  their  rights  at  her  deaths  We  can- 
not see,  then,  how  the  parties  can  be  helped  by  this  decree.  It 
may  have  been  irregular,  still  it  remains  unreversed,  and  to  say 
the  least  of  it,  it  does  not  place  the  complainants  in  any  better  condi- 
tion than  they  occupied  before.  It  was  undoubtedly  competent  for 
the  Court  to  have  enforced  the  agreement  in  their  favor.  It  ex- 
pressly, however,  refused  to  do  so,  and  left  them  exactly  where  it 
found  them.     How,  then,  does  this  proceeding  assist  the  plaintifi  f 

Many  cases  may  be  found,  where  settlements  have  been  made 
through  the  instrumentality  of  a  party  whose  concurrence  was 
necessary  to  its  validity,  and  who  procures  a  provision  to  be  made 
in  favor  of  one  who  would  not  come  within  the  consideration  of 
marriage.  Such  person  is  held  not  to  be  a  mere  volunteer,  but 
as  falling  within  the  range  of  the  consideration  of  the  agreement 
(roring  vs.  Nash,  Atk,  186.  Doe  ex  dem.  Hamerton  vs.  Wkittam, 
2  WUs.  356.  But  as  was  very  properly  remarked  by  the  learn- ' 
ed  Judge,  in  delivering  his  opinion  in  a  case  before  him  upon  these 
same  articles,  but  between  different  parties,  in  the  Sixth  Circuit 
Court  of  the  United  States  for  the  District  of  Greorgia»  **  These 
cases  themselves  establish  that  the  marriage  consideration  alone 
win  not  support  the  limitation  to  a  brother  or  a  sister,  and  are, 
therefore,  adverse  to  the  claim  of  the  present  plaintifi," 

Let  the  judgment  of  the  Court  below  be  aflSrmed. 
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No.  79. — The  Justices  op  the  Inferior  Court  op  Baldwin 
County,  plaintiffs  in  error,  vs.  William  R.  Bitins,  relator,  de- 
fendant. 


[1.]  When  a  Sheriff  has  collected  money  on  an  execution  and  fails  to  pay  it 
over,  the  party  injured  by  such  failure  may  have  an  attachment  for  con- 
tempt against  such  Sheriff^  and  if  such  attachment  is  procured  at  the  in- 
stance of  the  plaintiff  in  execution,  for  his  own  benefit,  and  to  redress  his 
own  individual  injury,  it  is  a  civil  process,  and  such  plaintiff  in  execution  is 
liable  to  pay  the  costs  of  the  Sheriff's  imprisonment,  and  not  the  County. 

Application  for  mandamus,  before  Judge  Merriwether.  De- 
cided in  Baldwin  Superior  Court,  February  Term,  1849. 

John  S.  Stephens,  former  Sheriff  of  Baldwin  County,  was  at- 
tached and  imprisoned  in  the  jail  of  said  County,  for  a  contempt 
of  the  Superior  Court,  in  failing  to  pay  oyer  money  collected  on 
a  ^.  Ja,  in  favor  of  John  A.  Breedlove.  After  remaining  impri- 
soned one  hundred  and  sixty-five  days,  he  was  discharged  by  or- 
der of  the  Superior  Court,  he  being  utterly  insolvent. 

William  R.  Bivins,  the  Jailor,  applied  to  His  Honor  Judge 
Merriwether  for  a  mandamuSf  to  be  directed  to  the  Justices  of  the 
Inferior  Court  of  Baldwin  County,  requiring  them  to  show  cause 
why  a  mandamus  absolute  should  not  issue,  requiring  them  to  pay 
to  the  Jailor  the  amount  of  his  fees  for  keeping  and  dieting  said 
Stephens. 

Upon  healing  the  return,  the  only  question  submitted  for  the 
decision  of  the  Court  below  was,  the  liability  of  the  County,  un- 
der the  Statutes  of  Georgia,  for  the  payment  of  these  fees.  The 
Court  below  decided  in  favor  of  the  relator,  Bivins,  and  the  Joa- 
tices  excepted. 

I.  L.  Harris,  for  plaintiffs  in  error. 

Kjbnan  and  W.  C.  Dawson,  for  defendatit. 

By  the:  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  involved  in  this  case  is,  whether  the 
County  of  Baldwin  or  the  plaintifi*in  execution,  at  whose  iastanc0 
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the  attachment  issued,  is  bound  to  pay  the  cost  of  Stephens'  im- 
prisonment. The  attachment,  after  reciting  that  a  rule  absolute 
was  granted  against  Stephens,  as  late  Sheriff,  at  the  instcmce  of 
John  A.  Brcedlove,  plaintiff  in  execution,  against  John  R.  Smith 
et  al.  for  the  amount  of  principal  and  interest  due  on  the  Ji.  fa, 
stated  therein,  requiring  payment  thereof  to  be  made  instanter, 
which  Stephens  failed  to  do,  tlie  Sherift*  was  commanded  to  ar- 
rest Stephens,  "  and  him  safely  keep  in  close  custody,  without  bail 
or  mainprise,  unt^  he  shall  pay  over  to  the  plaintiff  the  sum  of 
nine  hundred  and  sixty  dollars,  principal,  and  two  hundred  and 
eighty-five  dollars,  interest,  with  interest  on  principal  sum  from 
the  2$th  March,  1842,  until  paid,  at  and  after  the  rate  of  twenty 
per  cent,  per  annum,  and  all  costs  due  on  said  Ji,  fa,  and  the  far* 
ther  sum  of  two  dollars  sixty-two  and  a  half  cents.  Clerk's  cost 
hereon,  and  fees  for  this  serrice." 

Afler  being  imprisoned  one  hundred  and  sixty -five  days,  Ste« 
phens  was  discharged  from  imprisonment  by  the  judgment  of  the 
Superior  Court,  on  the  ground  of  his  being  bona  fide  imolvaU. 
Was  the  late  Sheriff,  Stephens,  imprisoned  for  a  criminal  offence 
against  the  public  laws  of  the  State,  or  was  he  imprisoned  to  en- 
force a  civil  remedy  1  If  he  was  imprisoned  for  a  criminal  of- 
fence, and  was  insolvent,  then  the  County  was  bound  to  pay  the 
cost,  and  the  judgment  of  the  Court  below  was  right ;  but  if  the  im- 
prisonment of  Stephens  was  not  for  a  criminal  offence,  and  intend- 
ed merely  to  enforce  a  civU  right  for  the  benefit  of  Breedlove,  the 
plaintiff  in  execution,  and  made  at  his  instance^  then  the  County  is 
not  liable  to  pay  the  costs  of  the  imprisonment.  The  construc- 
tion which  we  give  to  the  term  "  prisoners,"  as  used  in  the  Acts 
of  1792  and  1801  is,  that  such  prisoners  only  as  are  confined  in 
jail  on  a  criminal  charge  are  intended  to  be  *<  dieted"  at  the  ex- 
pense of  the  public.     Prince,  263,  264. 

We  have  not  been  able  to  bring  our  minds  to  the  conclusion 
that  Stephens  was  imprisoned  for  a  crime.  The  50th  section  of 
the  Judiciary  Act  of  1799,  declares,  that  "  the  Sheriff  shall  be  li- 
able, either  to  an  action  on  the  case,  or  an  attachment  for  con- 
tempt of  Court,  at  the  option  of  the  party,  whenever  it  shall  ap- 
pear that  he  hath  injured  suc7t  party,  either  by  false  returns  or  by 
neglecting  to  arrest  the  defendant,  or  to  levy  on  his  property,  or 
to  pay  over  to  the  plaintiff  or  his  attorney  the  amount  of  any 
sales  which  shall  be  made  under  or  by  virtue  of  any  execntioii,  or 
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any  numey^  collected  by  virtue  thereof,**  It  will  be  perceived  that 
the  Statute  gives  the  party  injured  by  the  Sheriff,  two  remediea 
dgainst  him  when  he  neglects  to  pay  over  money  collected  by  vir- 
tue of  executions  in  his  hands.  Breedlove,  the  plaintiff  in  the 
execution,  as  stated  in  the  record,  elected  to  proceed  against  the 
Sheriff  for  contempt  of  Court. 

The  attachment  recites,  that  the  rule  absolute  was  granted 
against  Stephens  at  the  instance  of  Breedlove,  the  plaintiff  in  ex« 
ecution,  and  he  is  ordered  to  be  imprisoned  until  he  pays  over  to 
the  plaintiff  the  principal,  interest  and  cost  due  on  said  Ji.fa.  In 
whatever  light  the  proceeding  against  the  Sheriff  for  contempt 
may  have  been  viewed  at  Common  Law,  we  think  our  Stat- 
ute clearly  points  it  out  as  a  remedy  which  the  party  injured  by 
the  Sheriff  may  pursue  against  him,  at  his  option,  for  his  own  j9n- 
vate  advantage ;  and  when  the  Sheriff  is  imprisoned  under  the 
order  of  the  Court,  at  the  instance  of  the  injured  party,  for  his 
private  advantage  and  redress,  we  cannot  consider  him  as  impri- 
soned for  a  crime  against  the  people  of  the  State,  for  which  any 
portion  of  them  may  be  taxed  to  defray  the  expenses  of  such  im- 
prison ment« 

The  party  injured  by  the  conduct  of  the  Sheriff,  and  at  whose 
instance  the  remedy  given  by  the  Statute  is  sought  to  be  enforc- 
ed, for  his  individual  benefit  and  redress,  should,  in  our  judgment, 
pay  the  costs  of  the  imprisonment. 

We  concede  the  power  of  the  Court  to  punish  the  Sheriff  for 
contempt  of  Court  by  imprisonment,  independent  of  any  action  ' 
for  that  purpose  by  the  injured  party  for  his  own  benefit. 

Whether,  on  motion  of  the  Solicitor  General,  acting  in  behalf 
of  the  people  of  the  State,  the  Court  should  feel  it  to  be  its  duty 
to  imprison  the  Sheriff  for  a  contempt  of  Court,  in  disobeying  its 
process,  the  County  would  not  be  liable  for  the  costs  of  his  im- 
prisonment, it  is  not  now  necessary  to  decide ;  but  that,  in  our 
judgment,  would  present  a  very  different  case  than  the  one  made 
by  this  record,  taking  into  view  the  provision  of  the  Statute  of 
1799.  In  ex  parte  Thurmond^  (1  Bailey's  Rep.  605,)  it  was  held, 
that  an  attachment  against  a  Sheriff  for  contempt  in  neglecting  to 
collect  money  under  execution,  or  to  to  pay  it  over  when  collect- 
ed, is  merely  a  ciml  process,  so  far  as  its  object  is  to  redress  the 
injury  of  the  party  who  procures  it  to  be  issued ;  but  so  far  as  it 
ifi  designed  to  punish  the  Sheriffor  neglect  of  his  official  duty,  it  is 
VOL.  Vf.         73 
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8  criminal  process.  In  that  case  the  great  quesdon  was,  wbetber 
Ihe  Sberiff  imprisoned  for  contempt  of  Court,  under  an  attach- 
ment fox  failing  to  pay  over  money  collected  by  him  on  execa< 
tions,  was  entitled  to  be  discharged  under  the  insolvent  laws  of 
South  Carolina.  It  was  conceded  by  the  Court,  that  the  insolvent 
debtors'  Act  of  that  State  had  no  application  to  cases  of  a  sentence 
imposing  punishment  in  a  criminal  matter,  but  that  the  Act  rela- 
ted altogether  to  imprisonment,  the  object  of  which  was  to  com- 
pel one  party  to  render  to  another  his  debt,  duty,  demand,  cause 
or  thing  in  a  civU  proceeding,  and  the  Sheriff  was  held  to  be  en- 
titled to  be  discharged  from  his  imprisonment  under  the  insolvent 
debtors'  Act,  The  rule  absolute  against  the  Sherifi^  upon  which 
the  attachment  was  founded,  it  appears,  was  made  at  the  imstamee 
of  Breedlove,  the  plaintiff  in  the  execution,  and  he  is  ordered  to 
be  imprisoned  until  he  shall  pay  over  to  the  plaintiff  the  princi- 
pal, interest  and  costs  due  on  the  Ji,  fa.  The  object  of  the  at- 
tachment for  contempt  of  Court  against  the  Sheriff  was,  in  our 
judgment,  to  redr€9s  the  injury  of  the  plaintiff  in  execution,  and 
procured  at  hii  instance^  and  for  hu  individual  benefit,  and,  there- 
fore, the  costs  of  the  imprisonment  should  be  paid  by  him  and 
not  by  the  County  of  Baldwin. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Na  80.— >rusTicES  of  the  Inferior  Court  of  FmrNAH  CouiiTrr 
lor  the  use,  &c.  plaintifi  in  error,  V9.  John  Barrinoton  and 
others,  defimdants. 

[1.]  The  fifect  lonst  appear  affinnatively,  that  the  bill  of  exceptioiu  waa  ten- 
dei^  and  ligned  within  the  time  prescribed  by  the  Statute. 

In  this  cause  amotion  was  made  to  £smiss  the  writ  of  error,  od 
the  ground  that  it  did  not  appear  that  the  bill  of  exceptions  was 
signed  and  certified  within  thirty  days  from  the  ad|oumment  of 
the  Court. 

The  bill  of  exceptions  specified  that  the  cause  was  tried  at  Feb* 
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TVLBXj  Term,  Baldwin  Superior  Court,  which  sits  on  the  4th  Mon- 
day in  said  mouth.  The  certificate  of  the  Judge  bore  date  29th 
March,  1849. 

Adams  and  Cone,  for  the  motion. 

J.  WiNOFiELD  and  Dawson,  contra. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  By  the  old  law  organizing,  this  Court,  it  was  necessary 
that  the  plaintiff  in  error  should  tender  his  bill  of  exceptions,  and 
that  the  presiding  Judge  should  sign  it,  within  four  days  after  the 
trial  of  the  cause.  1  Kdly,  6.  By  the  Act  of  1847,  the  Legis- 
lature has  altered  this  provision  of  the  first  law,  and  now  parties 
plaintiffs  in  error  may  draw  up  and  submit  for  the  signature  of 
the  presiding  Judge,  their  bills  of  exceptions,  within  thirty  days 
after  the  close  of  the  term  in  which  the  cause  was  heard.  The 
bill  must  now  be  certified  and  signed  within  thirty  days  from  the 
adjournment  of  the  term.  A  bill  not  signed  within  that  time,  is 
not,  by  the  law  of  the  State,  cognizable  by  this  Court ;  and  the 
bill,  or  the  record,  or  both,  must  show  that  it  is  signed  within  that 
time.  We  cannot  look  out  of  the  record  for  any  thing.  It  must 
appear  to  us  affirmatively,  and  that  by  the  papers  regularly 
brought  here,  that  the  law  has  been  complied  with.  The  date  of 
the  signature  of  the  Judge  in  this  case  we  have,  but  the  time  of 
the  adjournment  of  the  term  at  which  the  cause  was  tried  no 
where  appears.  However  painful  the  duty,  we  have  no  alterna- 
tive but  to  dismiss  the  cause.  A  convenient  practice  would  be 
for  the  Clerk  to  certify  the  day  of  adjournment  with  the  record. 
If,  however,  it  appears  from  the  bill  or  the  record,  when  the  term 
closed,  it  wiU  be  sufficient     See  Act  of  1847,  Pamphlet,  p,  82. 
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No.  81. — Harper  Tucker,  assignee,  &c.  plaintiff  in  error,  f?#. 
Frederick  Butts  and  Seaton  G.  Day,  garnishee,  defendants. 

[1.]  An  attorney  at  law,  who  haa  money  or  other  effects  helonging  to  the  de^ 
fendantin  hia  hands,  is  suhject  to  be  gamisheed. 

Garnishment,  in  Baldwin  Superior  Court,  February  Term, 
1849.     Decided  by  Judge  Merriwether; 

Harper  Tucker,  as  assignee  of  a  judgment  in  favor  of  the  Cen- 
tral Bank  against  Frederick  Butts,  issued  a  summons  of  garnish- 
ment, directed  to  Messrs.  Harris  &  Day,  practising  attorneys  at 
law.  Seaton  G.  Day,  one  of  the  garnishees,  in  his  return  stated, 
that  he  had  in  his  hands  the  sum  of  $185  09,  collected  by  him  as 
the  attorney  at  law  of  Frederick  Butts. 

Upon  this  return  the  counsel  for  plaintiff  in  ^.  Ja.  moved  to 
enter  up  judgment  against  tlie  garnishee ;  which  motion  the 
Court  refused  to  grant,  on  the  ground  that  an  attorney  at  law  is 
not  subject  to  garnishment. 

This  decision  of  the  Court  is  here  assigned  to  be  error. 

Harris,  for  plaintiff  in  error. 

McDonald,  represented  by  R.  H\rdeman,  for  defendant. 

B^  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Is  an  attorney  at  law  subject  to  process  of  garnishment! 
The  words  of  the  Statute,  it  is  conceded,  are  sufficiently  broad  to 
comprehend  attorneys.  It  authorizes  a  summons  to  issue  in  be- 
half of  the  creditor  against  "  any  person  who  may  be  iodebted  to 
the  defendant,  or  who  may  have  any  money,  effects,  property, 
real  or  personal,  or  any  bonds,  notes  or  other  evidences  of  debt 
whatsoever,  in  his,  her  or  their  hands,  belonging  to  the  defend- 
ant."    PrincCf  37. 

It  is  insisted,  howev«^  that  an  attorney  is  exempt,  because  he  is 
an  officer  of  the  law ;  and  it  is  true,  that  the  Courts  do  exercise 
a  summary  control  over  him,  by  compelling  him,  in  furtherance 
of  pablic  justice,  to  discharge  his  duties  to  his  client  and  others. 
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In  all  other  respects  he  is  the  mere  agent  of  the  parly,  and  as 
much  liaMe  to  be  gamisheed  as  an  attorney  in  fact,  or  any  other 
person.     Cohwn  vs,  Ansartt   Trustee,  3  Mass.  Rep.  319. 

It  is  attempted  to  analogize  this  case  to  that  of  a  Sheriff,  who, 
it  is  admitted,  is  not  amenable  to  the  garnishment  process ;  at  any 
rate,  until  after  he  has  been  guilty  of  some  official  neglect  or  mis- 
conduct, by  which  he  has  deprived  himself  of  his  official  protec- 
tion. But  otherwise,  th6  chai'acter  of  the  two  are  widely  different. 
While  the  Sheriff,  la\Vfully  and  consistently  with  his  duty,  holds 
the  money  collected  by  him,  it  is  in  the  custody  of  the  law,  and, 
therefore,  protected  from  this  sort  of  interference. 

We  cannot  hesitate,  therefore,  to  reverse  this  judgment ;  for 
while  some  inconvenience  may  result  to  the  profession  from  hold- 
ing attorneys  responsible  to  this  proceeding,  a  contrai*y  doctrine 
would,  we  apprehend,  be  productive  of  much  mischief. 


No.  82. — William  Dearino,  et  al.  plaintiffs  in  error,  vs.  The 

Bank  of  Charleston,  defendant.* 

[1.]  A  complainant  in  Equity  may  amend  ihe  title  of  bis  bill,  so  as  to  make 
it  conform  to  the  true  character  of  the  case  made  by  it.  The  prayer  of  the 
bill  may  also  be  amended,  so  as  to  enable  the  complainant  to  have  such  re- 
lief as  the  allegations  in  his  bill  will  entitle  him. 

In  Equity,  in  Richmond  Superior  Court ;  motion  to  amend. 
Decided  by  Judge  Holt,  March  Term,  1849. 

Kfi,  fa.  in  favor  of  William  Bearing  against  Samuel  H.  Peck, 
was  levied  on  310  shares  of  the  principal  stock  of  the  Augusta 
Insurance  and  Banking  Company,  as  the  property  of  Peck.  The 
stock  was  sold  by  the  Sheriff,  and  a  portion  bought  by  Bearing. 
The  Bank  refusing  to  transfer  the  stock  on  account  of  a  claim  set 
up  to  the  same  by  the  Bank  of  Charleston,  Bearing  filed  a  bill 
in  the  Superior  Court  of  Richmond  CoAnty,  against  the  Insurance 


*Thi8  cause  was  before  this  Court  on  other  questions,  and  the  decision  re- 
ported in  5  Qa.  Rep.  497.— [R«p.] 
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and  Banking  Company  and  the  Bank  of  Charleston,  and  praying 
that  the  former  Company  might  be  ordered  to  trausferthe  shares 
to  him.  A  rule  was  published  for  four  months,  requiring  the 
Bank  of  Charleston  to  appear  and  answer.  No  appearance  be- 
ing entered,  the  bill  was  taken  pro  confeuo,  and  a  decree  taken  in 
«X5ordance  with  the  prayer. 

The  Bank  of  Charleston  afterwards  filed  a  bill  in  the  Superior 
Court  of  Richmond  County,  entitled  a  bill  in  the  nature  of  a  hUl 
of  review,  charging  that  tbey  had  no  notice  of  the  former  bill,  and 
praying  that  the  former  decree  might  be  '*  opened,  reviewed  and 
revised,  altered,  added  to  or  amended,^* 

Counsel  for  the  Bank  of  Charleston  moved  in  the  Court  below, 
to  amend  the  said  bill  by  striking  out  the  title  to  the  same,  viz  : 
''  in  the  nature  of  a  bill  of  revieio;*'  and  also  by  adding  the  follow- 
ing additional  prayers,  viz  :  '*  that  your  orator  may  be  declared 
entitled,  as  against  the  said  William  Dearing,  to  the  whole  of  the 
said  shares,  and  to  all  the  dividends  since  the  seventh  day  of  Jan- 
uary, 1845 ;  and  that  if  the  said  shares  be  still  standing  in  the 
name  of  A.  G.  Rose,  Cashier,  it  may  be  decreed. that  the  same 
do  BO  remain,  notwithstanding  the  order  made  in  the  case  herein- 
before mentioned  for  the  transfer  of  the  same  to  the  said  William 
Dearing,  and  that  the  said  William  Dearing  be  enjoined  from  en- 
forcing the  execution  of  the  said  order,  and  that  the  Augusta  In- 
surance and  Banking  Company  account  for  all  the  dividends  to 
your  orator.  But  in  case  the  said  shares  and  dividends  may  have 
been  actually  transferred  and  paid  over  to  the  said  William  Dear- 
ing, then,  and  in  that  case,  that  he  may  be  declared  a  trustee  for 
jour  orator,  and  ordered  to  reconvey  the  shares,  and  account  for 
the  dividends  that  he  or  his  agents  may  have  received,  and  be  en- 
joined from  attempting  to  sell  or  dispose  of  the  said  shares." 

Counsel  for  Dearing  objected  to  the  amendments,  which  ob- 
jection was  overruled  by  the  Court,  and  defendants  excepted  and 
have  alleged  error  in  the  Court — 

1st.  In  allowing  the  complainants  to  strike  out  the  tide  of  the 
bill. 

2d.  In  allowing  the  amendments  to  be  made  when  they  were 
inconsistent  with  and  foreign  to  the  object  of  the  original  bill. 

A.  J.  Miller,  for  the  plaintiff  in  error,  made  the  following 
points : 
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Ist.  A  bill  "in  nature  of  a  bill  of  review,"  can  be  filed  only  for 
the  purpose  of  reviewing  a  decree.  Story's  Eq,  PL  §420,  '1,  '2. 
3  McLean's  Rep.  41. 

2d.  It  cannot  be  amended  by  changing  its  title  or  otherwise,  to 
accomplish  a  different  object.  1  Daniel's  Ch.  Pr.  463,  '5.  Sto- 
ry's Eq.  PL  §425. 

Gould,  for  defendant  in  error,  contendad 

Ist.  There  was  no  error  in  striking  out  the  title  of  the  bill. 
The  Court  can  always  make  such  an  amendment.  If  the  bill  19 
*'  a  bill  in  nature  of  a  bill  of  review,"  striking  out  the  title  will  not 
alter  its  nature.  If  it  is  not  such  a  bill,  the  title  is  incorrect  and 
should  be  struck  out. 

2d.  The  amendment  is  consistent  with  the  object  of  the  origi- 
nal  bill,  which  charges  that  Dearing  took  nothing  by  his  pur* 
chase  but  Peck's  equity,  after  paying  the  debt  due  the  Bank,  andf 
prays  that  the  Bank  retain  the  stock  and  dividends  till  their  debt 
be  paid. 

The  present  amendment  only  carries  this  out,  and  hence, 

3d.  The  bill  is  not  nniltifarious,  as  amended,  for  its  sole  object 
is  to  restore  the  complainants  to  the  rights  of  which  the  former 
decree  deprived  them. 

But,  to  take  another  view  of  the  case,  allowing  amendments  is- 
discretionary,  a  mere  matter  of  practice,  and,  ivt  Equity,  this  dis' 
cretion  is  very  liberally  exercised.     Story's  Eq.  PL  §883,  '4,  '5. 

As  a  general  rule,  discretionary  orders,  especially  in  merer 
practice,  are  not  subject  to  writ  of  error. 

The  Statute  organising  this  Court  brings  thetsy  and  all  other 
orders  of  Superior  Court,  under  this  jurisdiction ;  but  the  drift  or 
all  our  decisions  is  to  exercise  the  power  only  in  extreme  cases,, 
which  this  certainly  is  not.  Evans  vs.  Rogers,  1  Kelly,  463. 
SaffoU  vs.  Kenan,  2  Ih.  341.     Sanders  vs.  Smith,  3  lb.  127. 

By  the  Court. — ^Wakner,  J.  delivering  the  opinion. 

[1.]  The  error  assigned  to  the  decision  of  the  Court  below  is,, 
that  the  complainant  was  permitted  to  amend  the  title  of  his  bill, 
and  the  prayer  for  relief.  This  bill,  as  origipally  filed,  was  not 
either  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review. 
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but  was  a  bill  for  discovery  and  relief,  if  its  true  cbaracter  is  to 
be  determined  by  the  allegations  made  in  it.  When  this  case  was 
before  us  on  a  former  occasion,  we  ruled,  that  the  decree  against 
the  Bank  of  Chai'leston,  a  non-resident,  was  a  nullity.  The  com- 
plainant, it  is  true,  entitled  it  *'  a  bill  in  the  nature  of  a  bill  of  re- 
view ;"  but  that  was  a  misnomer ^  and  the  complainant  now  seeks 
to  give  to  it  its  legitimate  name.  Under  the  very  liberal  practice 
indulged  by  Courts  of  Equity  with  regard  to  amendments,  the 
complainant  was,  in  our  judgment,  entitled  to  make  the  amend- 
ment in  question,  especially  as  there  seems  to  be  no  objection  as 
to  the  time  at  which  the  amendment  was  proposed  to  be  made. 
In  Courts  of  Equity,  mispleading  in  matter  of  form  is  never  al- 
lowed to  prejudice  any  party  ;  the  real  and  substantial  merits  of 
the  case  are  always  looked  to.  Story's  Eq.  PL  678,  §883.  2 
Maddock's  Ch.  Pr.  368.  Polk  vs.  Clinton,  (12  Vesey,  66,)  is  an 
authority  for  amending  the  prayer  of  the  bill.  We  think  the 
amendment  was  properly  allowed  by  the  Court  below  ;  but  in 
any  event  we  should  reluctantly  interfere  with  the  discretion  of 
the  Court  below,  in  allowing  the  amendment  of  the  pleadings  in 
a  suit  in  Equity. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  83. — George  W.  Dye,  plaintiff  in  error,  vs.  Wiley  Wall, 

defendant. 

[1.]  In  the  sale  of  a  slave  where  there  is  a  contract  of  warranty,  the  purcha- 
ser may  consider  the  contract  as  a  nullity,  and  bring  his  action  on  the  case 
for  deceit,  and  in  such  action  it  is  not  necessary  that  he  should  set  forth  the 
contract. 

[2.]  In  an  action  for  fraud  and  deceit  in  the  sale  of  a  slave,  die  biU  of  sale, 
although  not  described  in  the  declaration,  is  admissible  to  prove  the  sale. 

Action  on  the  case  for  deceit,  in  Elbert  Superior  Court     Tri- 
ed before  Judge  Sayre,  March  Term,  1849. 

George  W.  Dye  filed  his  petition  in  the  Superior  Court  of  £1« 
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belt  County,  setting  forth,  that  "  heretofore,  to  wit :  on  the  24th 
day  of  May,  1842,  your  petitioner,  at  the  special  instance  and  re- 
quest of  said  Wiley  Wall,  bargained  with  the  said  Wiley  to  buy 
of  him  a  certain  negro  boy  slave  n^med  Ben,  at  and  for  the  price 
or  sum  of  $330,  and  the  said  Wiley,  by  then  and  there  falsely  and 
fraudulently  warranting  the  said  negro  boy  to  be  sound,  then  and 
there,  on  the  day  and  year  aforesaid,  sold  said  boy,  Ben,  to  your 
petitioner."  This  count  alleged  the  boy  to  be  unsound,  and  a  sci- 
enter on  the  part  of  Wall. 

A  second  count  in  the  declaration  was  similar  to  the  first,  so 
far  as  the  allegations  specifying  the  contract.  A  third  count  was 
similar,  except  it  alleged  the  warranty  to  be,  that  Wall  warranted 
"  the  boy  to  be  sound  as  far  as  he  knew.*' 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  following 
bill  of  sale  to  prove  the  sale : 

"  Received,  of  George  W.  Dye,  six  hundred  and  eighty  dol- 
lars, in  full  payment  for  two  negroes,  to  wit :  Nancy,  a  girl,  about 
twelve  years  of  age,  Ben,  a  boy,  about  eleven  years  of  age.  The 
said  negroes  I  wan'ant  to  be  sound  so  far  as  I  know.  The  right, 
title  and  claim  to  said  negroes  I  do  bind  myself,  my  heirs,  &c.  to  de- 
fend to  the  said  George  W.  Dye,  his  heirs,  &c.  forever,  against  the 
claim  or  claims  of  all  and  every  person  or  persons  whatsoever. 

**  In  witness  I  have  hereunto  set  my  hand  and  seal,  this  24th 
May,  1842. 

his 

"  WILEY  M  WALL. 

mark. 
"  Test :  Bud.  C.  Wall. 

Nathaniel  Gkay." 

To  this  evidence  defendant's  counsel  objected,  because  the 
written  contract  is  not  set  forth  in  either  of  the  counts  of  the  dec- 
laration. 

The  Court  below  sustained  the  objection  and  ruled  out  the  tes- 
timony, and  this  decision  is  alleged  to  be  erroneous. 

McMillan,  represented  by  W.  C.  Dawson,  for  plaintiff  in 
error. 

T.  R.  R.  Cobb,  for  defendant. 

TOt.  VI.  1^4 
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By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  declaration  in  this  case  contains  a  coant  upon  the  contract 
of  warranty,  contained  in  the  bill  of  sale,  to  the  admissibility  of 
which  in  evidence  exception  was  taken,  and  the  plaintiff  was  pat 
upon  his  election,  whether  he  would  rely  upon  that  count  or  upon 
the  counts  for  the  fraud  and  deceit  in  the  sale.  He  elected  to  re- 
ly upon  the  latter,  to  support  which  the  bill  of  sale  was  o£Rsredin 
evidence.  It  contains  a  qualified  warranty  of  soundness.  The 
ground  of  objection  to  it  as  evidence  is,  that  it  is  not  set  forth  in 
either  of  the  counts  of  the  declaration.  Is  this  necessary  I  Were 
it  offered  under  the  count  on  the  contract,  it  is  clear  that  it  would 
not  be  admissible  unless  correctly  set  forth.  Whether  a  plaintiff 
can,  in  the  same  action,  in  different  counts  proceed  for  the  fraud 
and  on  the  contract  of  warranty,  is  a  question  not  made  by  this 
record,  and  upon  which  we  express  no  opinion.  As  this  case  is 
made  before  us,  the  question  is  the  same  as  it  would  be  if  there 
were  no  count  upon  the  contract.  The  question  then  is  this — in 
an  action  for  fraud  and  deceit  in  the  sale  of  a  slave,  is  the  writ- 
ten evidence  o£  the  sale,  which  contains  a  warranty,  admissible 
when  it  is  not  described  in  the  declaration  I 

[1.]  I  apprehend  there  is  no  doubt  but  that  a  party  tnay,  where 
there  is  an  express  warranty,  waive  his  right  to  go  thereon  and 
proceed  upon  the  fraud.  Fraud  vitiates  all  contracts,  and  is,  of 
itself,  a  substantive  ground  of  action.  The  party  may  treat  the 
contract  as  a  nullity  and  go  in  an  action  on  the  case  for  damages. 
Barney  vs.  Dewey,  13  Johns,  Rep.  226.  Upton  vs.  Vailf  6  Johns. 
R.  182.  Wallace  vs.  Jarman,  2  Starkie,  162.  Spqfford  vs.  Chtf- 
Jin,  13  Johns.  R.  328.  Frost  vs.  Raymond,  2  Comes'  R.  193. 
Bostmck  vs.  Leuns,  1  Day,  250.  Comyn's  Dig.  Action  on  the  case 
for  Deceit,  (a.  8.)  13  Johns.  R.  396.  6  Cow.  346.  7  Wend.  9. 
Hancock  vs.  Ship,  1  J.  J.  Marshall,  447. 

[2.]  Nor  is  it  necessary  in  an  action  on  the  case  for  deceit,  to 
set  forth  the  contract.  If  it  were,  it  is  conceded  that  not  being 
done,  the  written  evidence  would  not  be  admissible.  This  point 
was  ruled  in  Barney  vs.  Dewey,  (13  Johns.  R.  226.)  Spencer,  J. 
said,  '<  It  was  not  requisite  to  set  forth  the  contract  between  the 
parties,  or  any  consideration ;  it  is  enough  to  state  the  fraud  and 
deceit  and  the  damages." 
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In  this  action  it  is  necessary  to  prove  the  sale  of  the  slave.  The 
bill  of  sale  is  the  highest  evidence  of  that  fact,  and  although  not 
set  forth  in  the  declaration,  was  admissible  for  that  purpose. 

Let  the  judgment  be  reversed. 


No.  84. — Ethan  Brewer  and  another,  ex'rs,  kc.  plainti^  in  er- 
ror, vs.  Clark  Brewer. 

[  1.  ]  The  writ  of  error  will  not  be  dismisied  becaose  the  record  doei  not  show 
that  the  coita  in  the  Court  below  have  been  paid. 

A  preliminary  motion  was  made  in  this  case  to  dismiss  the  writ 
of  error,  on  the  ground  that  !he  costs  in  the  Court  below  were 
not  paid,  and  the  cause  was  not  brought  up  in  forma  pauperU. 

Cone,  for  the  motion. 

Dawson,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  Court  decided,  at  an  early  day  after  its  organization, 
that  the  payment  of  costs  by  the  party  complaining,  in  the  Court 
below,  was  not  a  condition  precedent  which  the  record  must  show 
had  been  performed,  before  we  could  take  jurisdiction  of  the 
cause.  If  the  cost  is  not  paid,  the  defendant  in  error  may  cause 
execution  to  issue,  and  proceed  at  once  to  make  it  in  the  Court  be- 
low. 


No.  84. — Ethan  Brewer  and  another,  executors  of  Drewry 
Brewer,  deceased,  plaintiffs  in  error,  vs,  Clark  Brewer,  de- 
fendant. 
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[1.]  It  it  now  settled  that  the  acknowledgement,  in  order  to  bar  the  Stalate 
of  Limitationi,  muct  contain  a  promise  to  pay,  either  express  or  implied* 
and  that  an  implied  promise  is  created  from  an  acknowledgment  of  a  pre^ 
sent  subsisting  debt. 

Assumpsit,  in  Jasper  Superior  Court.  Tried  before  Judge 
Merri WETHER,  April  Term,  1849. 

Suit  was  commenced  by  the  executors  of  Drewry  Brewer 
against  Clark  Brewer,  upon  the  following  acknowledgment : 

"  I  do  hereby  acknowledge  the  credit  of  three  hundred  and 
thirty-two  50-100  dollars  to  be  due  to  the  estate  of  Drewry  Brew- 
er, deceased.     August  5th,  1847. 

[Signed,]  CLARK  BREWER." 

The  credit  referred  to  was  alleged  to  be  upon  the  following 
note: 

"  On  or  before  the  25th  of  December  next,  we  or  either  of  us 
promise  to  pay  Efner  Skinner,  or  bearer,  seven  hundred  and  fifly- 
nine  dollars,  fpr  value  received.     May  24th,  1838. 
[Signed,]  CLARK  BREWER, 

ETHAN  BREWER,  Security." 

"  Received,  May  29th,  1838,  of  the  within  note,  three  hundred 
and  thirty-two  dollars  and  fifty-cents. 

"  Received  sixty  dollars.     December  21st,  1838. 

E.  SKINNER 

"  Received  on  the  within  note,  sixty-five  dollars.  March  13th, 
1830. 

ELNER  SKINNER, 

by  J.  A.  Sanonton." 

The  defendant  pleaded  the  Statute  of  Limitations. 

Upon  the  trial  the  Court  charged  the  Jury,  that "  under  the  de- 
cisions made  by  the  Supreme  Court  of  the  State  of  Georgia,  the 
said  acknowledgment  did  not  take  the  case  out  of  the  Statute  of 
Limitations." 

And  to  this  decision  exceptions  were  filed. 

W.  C.  Dawson,  for  plaintiff*  in  error. 

A.  Reese  and  Cone,  for  defendant. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 
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Does  the  wi'itten  acknowledgment  of  Clark  Brewer,  given  to 
the  executors  of  D  re  wry  Brewer,  take  the  case  out  of  the  Sta- 
tute of  Limitations  ? 

[1.]  To  my  mind  it  is,  to  all  intents  and  purposes,  a  due  bilU 
and  might  very  properly  have  been  declared  on  as  such.  The 
presiding  Judge,  in  ruling  that  this  acknowledgment  was  not  sufR- 
cient  to  take  the  case  out  of  the  Statute,  cited  as  authority,  the  de- 
cisions of  this  Court  None  are  designated.  We  apprehend  that 
His  Honor  was  misled  by  the  oral  report  of  some  unpublished 
opinion. 

In  Dickinson  vs.  McCamy,  (5  Ga.  Rep,  486,)  we  say — "  A  di- 
rect promise  to  pay  is  not  indispensably  necessary.  Nor  is  any 
set  form  of  words  requisite  to  take  the  case  out  of  the  Statute. 
The  acknowledgment,  however,  must  admit  that  the  debt  contin-  • 
ues  due  at  the  time  of  making  it"  And  in  Broach  vs.  Martin  and 
ethers,  (6  Ga,  Rep,  21,)  this  Court  expressly  recognize  and  adopt 
the  position  of.  Mr.  Angell  on  this  subject,  namely  :  that  the  new 
promise,  to  take  the  case  out  of  the  Statute,  may  be  either  ex- 
press or  implied ;  and  that  an  implied  promise  will  be  inferred 
from  a  dear  and  unqualified  axknowledgmeni  of  the  debt.  Not 
that  it  was  once  due  and  owing,  but  that  the  liability  still  subsists. 
Beyond  this  we  have  never  gone. 

Believing,  therefore,  that  the  vn-itten  acknowledgment  of  the 
defendant  in  this  case  is  sufficient,  both  on  the  score  of  amplitude 
and  definiteness,  we  must  reverse  the  judgment. 


\ 


No.  85. — John  Robson,  administrator  de  bonis  non  of  Isaac  Wal- 
ton, deceased,  plaintiff  in  error,  vs.  L.  T.  P.  Harwell  and 
Wife,  defendants. 

[1.]  In  a  bill  in  Equity  every  material  fact  to  which  the  plaintiff  means  to  of- 
fer evidence,  must  be  distinctly  stated,  or  otherwise  he  will  not  be  permitted 
to  offer  or  require  evidence  of  that  fact.  No  facts  are  properly  in  issue  un» 
less  charged  in  the  bill,  nor  can  relief  be  granted  for  matters  not  charged, 
afthough  they  may  be  apparent  from  other  parts  of  the  pleadings  and  evi- 
dence, for  the  Court  pronounces  its  decree  ucundum  alUgaia  et  probata. 

[2.]  In  a  bill  filed  by  the  etahd  que  trust  to  execute  a  parol  trust  of  landa,  no 
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evidence  hf  parol  is  admissible,  nor  can  a  decree  be  rendered  in  favor  of  the 
plaintiff,  anless  the  charge  of  fraud  is  distinctly  made.  It  cannot  be  con- 
sidered as  inferentially  made  by  a  statement  of  the  parol  agreement  which 
declares  the  trost,  and  of  a  failure  to  execute  it. 

[d.]  Where  R  conveys  to  W  a  tract  of  land,  in  consideration  that  W  will  put 
upon  it  twenty  negroes,  and  will,  at  his  death,  convey  those  negroes  and 
their  increase  to  Af,  and  W  enters  into  possession  of  die  land:  Hddf  <*»■* 
this  is  a  trust  of  personalty,  created  by  W  and  declared  in  favor  of  M,  which 
a  Court  of  Chancery  will  execute  against  the  representativea  of  W  in  £ivor 
of  M. 

By  Lumpkin^  J. 

[1.]  The  case  of  MtUer  and  others  vs,  CoUon  end  others,  (5  Go.  Rep.  341,)  re- 
viewed and  affirmed. 

'  [^]  Tender  the  Statute  of  29  Car.  II.  all  declarations  of  trusts  in  lands  must  be 
mamjetted  or  proved  by  writing,  signed  by  the  party  to  be  charged  therfr> 
with. 

£3.]  If  a  recovery  is  sought  on  the  ground  of  frauds  it  must  be  alleged,  or  cir* 
cumstances  amounting  to  a  charge  of  fraud. 

{4.]  Where  lauds  have  been  obtained  by  fraud  in  the  grantee,  upon  a  parol 
assurance  that  he  would  convey  them  in  a  particular  manner  to  third  per- 
sons not  parties  to  the  contract,  the  grantor  or  kis  heir  sat  law  are  the  proper 
parties  to  seek  redress  for  the  fraud  in  a  Court  of  Bquity. 

£5.]  Where  a  recovery  is  sought  on  the  ground  of  the  fraud  of  the  grantee  in 
obtaining  a  conveyance  of  lands,  the  recovery  can  extend  only  to  the  pro- 
perty BO  fraudulently  obtained,  and  mesne  psofits  for  the  use  of  the  same. 

[6.]  A  contract  made  for  the  sale  of  both  rea/ and  personal  property,  which  is 
entire  and  founded  upon  one  and  the  same  consideration,  if  void  ta  part  ia 
void  in  toto. 

By  Warner,  J. 

£l.J  Whenever  there  has  been  k partial  performance  of  a  parol  agreement  for 
the  couveyance  of  laud,  within  the  Statute  of  frauds,  a  partexteuiionofthe 
eubstance  of  the  agreement,  acts  done  and  performed,  unequivocal^  refer- 
ring to  and  resulting  from  the  agreement,  and  such  that  the  party  in  whoae 
&vor  the  agreement  was  made,  would  suffer  an  injury  amounting  to  frauds 
by  the  refusal  of  the  other  party  to  execute  it,  a  Court  of  Bquity  will  in  such 
cases  decree  a  specific  performance  of  the  agreement. 

[2.]  To  authorize  the  admission  of  parol  evidence  to  establish  an  agreement 
for  the  conveyance  of  land,  within  the  Statute  of  Frauds,  a  sofficient&nii* 
dationmust  belaidtherefor  in  the  codl|»lainant's  bill,  by  making  saJipiji 
ments  as,  in  the  view  of  a  Court  of  Equity,  will  constitate,^iaai^  or  mch  aa 
from  which  a  Court  of  Equity  will  pnssameynmd. 
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[3.]  A  parol  agreexnent  to  convey  lands  set  np  by  a  Court  of  Equity,  has  equal 
validity  with  a  deed  containing  a  covenant  to  convey,  for  it  is  a  principle  is 
Bquity,  that  what  is  agreed  to  be  done  for  a  valuable  consideration,  is  cottsi- 
dered  as  actually  done. 

[4.  ]  Where  a  bill  is  filed  for  specific  performance  of  an  agreement,  and  the 
defendant  has  put  it  out  of  his  power  to  perform,  by  a  sale  of  the  property, 
Uie  Court  will  decree  compensation  by  way  of  damages. 

In  Equity,  in  Morgan  Superior  Court.     Tried  before  Judge 
Merriwether,  March  Term,  1849. 


Littleton  T.  P.  Harwell  and  his  wife,  Martha  Harwell,  former- 
ly Martha  Robinson,  filed  their  bill  in  Morgan  Superior  Court 
againnt  Peter  Walton,  administrator  of  Isaac  R.  WahoUy  deceas- 
ed, charging — 

That  Martha  S.  Harwell  was  born  in  1804,  and  at  the  age  of 
four  days  was  adopted  by  Isaac  R.  Walton,  deceased",  as  bis 
child;  that  about  the  year  1818,  the  said  Isaac  R.  being  desirous 
to  settle  a  plantation,  was  so  well  pleased  with  a  lot  of  land  be- 
longing to  complainant's  father,  Littleberry  Robinson,  known  as 
the  Black  Gum  Hill  lot,  that  after  repeated  applications  to  buy 
the  said  lot,  which  the  said  Robinson  repeatedly  refused  to  sell  or 
convey  to  said  Walton,  that  said  Littleberry  Robinson  finally, 
about  the  first  of  December,  1818,  at  the  earnest  solicitation  of 
said  Isaac  R.  and  in  consideration  of  an  agreement  and  promise, 
then  entered  into  by  the  said  Isaac  R.  to  the  said  Littleberry, 
that  he  would  put  twenty  negroes,  slaves,  upon  said  lot  of  land, 
and  add  thereto  such  other  land  as  might  become  necessary  for 
the  said  slaves  and  their  increase  to  cultivate,  during  the  lifetime 
of  the  said  Isaac  R.  and  at  his,  said  Isaac  R.'s,  death,  to  deliver 
and  convey,  or  cause  to  be  delivered  and  conveyed  to  your  ora- 
trix,  the  adopted  child  of  the  said  Isaac  R.  as  aforesaid,  the  said 
Black  Gum  Hill  lot,  with  such  other  land  as  might  be  added 
thereto  for  the  purposes  aforesaid,  together  with  the  said  twenty 
slaves  and  their  increase,  and  such  stock,  plantation  tools  and 
furniture,  utensils,  &c.  as  might  be  upon  said  place,  at  the  death 
of  said  Isaac  R.  he,  the  said  Littleberry  Robinson,  did  convey  to 
the  said  Isaac  R.  the  said  Black  Gum  Hill  lot  of  land,  worth 
$4000,  together  with  a  stock 'of  cattle,  sheep,  &c.  worth  $500^ 
upon  said  lot  of  land,  the  said  Isaac  R.  paying  nothing  for  the 
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said  land  and  stock,  as  they  are  infdnned  and  believe ;  nor  was 
he,  by  the  agreement  with  said  Littleberry  Robinson,  bound  to 
pay  for  the  conveyance  of  said  land,  and  delivery  of  said  stock, 
any  other  consideration  than  that  set  forth  in  said  agreement;  that 
in  pursuance  of  said  agreement,  the  said  Isaac  R.  in  good  faith, 
did  put  twenty  negroes,  slaves,  upon  said  plantation,  and  went 
into  the  possession  of  the  same,  and  did  purchase  other  lands  ad- 
joining said  lot,  and  often,  during  his  lifetime,  told  the  complain- 
ants and  others,  that  the  said  plantation  and  all  that  was  thereon 
would  belong  to  them  at  his  death.  The  bill  farther  charged, 
that  the  said  Isaac  R.  died  without  conveying  or  causing  to  be 
conveyed  the  said  property  as  agreed  upon.  The  bill  specified 
the  property  that  was  upon  the  plantation  at  the  death  of  Wal- 
ton, and  charged  that  the  same  was  sold  by  the  administrator. 
The  prayer  of  the  bill  was,  that  the  administrator  might  be  de- 
creed to  deliver  to  said  complainants,  said  plantation,  negroes* 
stock,  &c.  such  as  it  was  at  the  death  of  the  said  Isaac  R ;  and  if 
the  administrator  shall  answer  that  he  has  sold  the  said  property, 
so  that  the  same  cannot  be  conveyed  and  delivered,  that  he  be  de- 
creed to  pay  out  of  said  estate  the  full  value  thereof;  or  that  he 
be  decreed  to  pay  the  sum  of  $4000,  with  interest  thereon  from 
the  time  Walton  received  the  land,  and  for  general  relief. 

The  answer  of  Peter  Walton,  the  administrator,  denied  the 
agreement  set  up  in  the  bUl,  and  insisted  upon  the  Statute  of 
Frauds.  « 

Peter  Waltcm  died  pending  the  bill,  and  John  Robson  was  ap- 
pointed administrator,  de  bamis  iiofi,  of  Isaac  R.  Walton,  and  made 
regularly  a  party  to  the  proceedings. 

On  the  trial  on  the  appeal,  after  the  bill  was  read  to  the  Jury, 
counsel  for  defimdant  moved  to  dismiss  the  bill,  on  the  ground 
that  the  facts  stated  therein  did  not  make  such  a  case  as  would  aa- 
tborize  the  equitable  interference  of  the  Court.  Which  motion 
the  Court  overruled  as  being  inadmissible  at  that  time,  in  the  or- 
derly conduct  of  a  suit  in  Chancery.  To  which  decision  counsel 
for  defendant  excepted. 

Complainants  offered  in  evidence  the  testimony  of  Robert  Tay- 
lor»  taken  by  commission,  to  prove  the  admissions  of  Isaac  R. 
Walton>  to  which  counsel  for  defendants  objected — 

IsiL  Because  parol  evidence  is  inadmissible  to  prove  the  ex- 
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press  trust  in  the  land  alleged  in  the  bill,  in  order  to  enforce  its 
specific  performance. 

2d.  If  the  facts  stated  in  the  bill  amounted  to  and  made  out  a 
case  of  fraud,  the  heirs  at  law  of  Littleberry  Robinson,  and  not 
the  complainants,  were  entitled  to  recover  under  the  same. 

3d.  Because  a  remainder  in  property  cannot  be  created  by 
paroL 

4th.  That  a  specific  performance  of  personalty  cannot  be  de- 
creed under  the  allegations  in  this  bill. 

The  Court  overruled  the  objection  and  admitted  the  evidence, 
and  defendant  excepted. 

Much  evidence  was  introduced  on  the  trial  unnecessary  to  be 
embodied  here. 

Upon  the  close  of  the  evidence  for  the  complainants,  the  defen- 
dant's counsel  moved  to  dismiss  the  bill,  on  the  ground  that  the 
case  stated  in  the  bill,  and  attempted  to  be  sustained  by  the  evi- 
dence, was  not  such  a  case  as  would  entitle  the  complainants  to 
a  decree. 

The  Court  overruled  the  motion  and  defendant  excepted. 

The  defendant  then  offered  in  evidence  the  will  of  Littleberry 
Robinson,  to  show  that  Mrs.  Harwell  received  under  it^^an  equal 
share  of  his  estate.  The  evidence  was  rejected  by  the  Court, 
and  defendant  excepted. 

The  Court  charged  the  Jury,  that  if  fvGm  the  testimony  the 
contract  stated  in  the  bill  had  been  proved,  according  to  the  rules 
of  law  which  it  would  give  them  in  charge,  they  were  bound  to 
find  for  complainants  the  value  of  the  property,  witK  interest 
from  the  sale.     To  which  charge  defendant  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge  the  Jury-— 

1st.  That  there  having  been  no  written  evidence  of  the  crea- 
tion or  manifestation  of  the  trust  as  to  the  land,  the  same  cannot 
be  executed  by  a  decree  of  specific  performance. 

2d.  That  the  remainder  in  this  case  being  created  by  parol,  is 
void. 

3d.  That  a  specific  performance  of  personalty  cannot  be  de- 
creed on  the  facts  charged  in  this  biU. 

4th.  That  the  evidence  in  this  case  is  contradictory,  and  if  the 
Jury  should  find  the  testimony  setting  up  this  pretended  trust  to 
be  contradicted  by  other  evidence^  and  contradictory  in  itself, 
they  cannot  decree  in  favor  of  complainant. 
VOL.  vj.         75 
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5th.  That  the  Jury  cannot  decree  in  favor  of  the  complainants, 
unless  they  are  satisfied  that  at  the  time  of  the  agreement  about 
the  land,  Isaac  R.  Walton  induced  Littleberry  Robinson  to  con- 
vey the  land  to  him  with  a  fraudulent  intent  at  the  time  not  to 
comply  with  his  contract. 

6th.  That  by  the  contract  set  up  in  the  bill,  an  estate  for  life 
was  created  in  Isaac  R.  Walton,  and  a  remainder  in  the  land  and 
negroes  in  Mrs.  Harwell,  which  being  in  parol,  is  void. 

7th.  That  if  the  Jury  believe  that  the  conveyance  of  tbe  land 
from  Littleberry  Robinson  to  Isaac  R.  Walton,  was  fraudulently 
procured  by  Walton,  that  the  heirs  at  law  of  Robinson,  and  not 
the  complainants,  would  be  entitled  to  recover ;  and  in  that  event 
they  could  recover  only  the  land  so  fraudulently  conveyed,  and 
not  the  negroes  and  other  property. 

All  of  which  the  Court  refused  to  /charge,  as  it  had  already 
adjudicated  all  the  grounds  except  the  4th  and  5th.  On  the  itb 
ground,  the  Court  declined  giving  an  opinion  to  the  Jury  by  way 
of  direction,  that  the  evidence  was  or  was  not  contradictory,  but 
charged,  that  if  the  evidence  was  contradictory  in  itself,  the  Jury 
could  not  find  for  the  complainants.  On  the  5th  ground,  the 
Court  charged,  that  the  fraudulent  intent  need  not  to  be  proved 
to  have  existed  eo  instantU-  with  the  making  of  the  contract  with 
Robinson,  but  if  he  failed  to  do  what  he  promised,  the  law  will 
evidence  his  intent  by  his  act,  and  connecting  his  failure  to  convey 
with  the  original  agreement,  will  presume  the  existence  of  that 
fraudulent  intent  on  the  part  of  Walton  at  the  time  of  tbe  convey- 
ance by  Robinson. 

To  all  of  which  charge,  and  refusal  to  charge,  defendant  ex- 
cepted ;  and  upon  these  several  exceptions  error  has  been  as- 
signed. 

J.  HiLLTER  and  T.  R.  R.  Cobp,  for  plaintiff  in  error. 

A.  Reese  and  F.  H.  Cone,  for  defendants. 

The  following  points  and  authorities  were  relied  on  by  Mr. 
Cone,  in  his  argument  for  the  defendants. 

1st.  The  statements  in  the  bill  make  a  case  of  fraud  on  the  part 
of  plaintiff's  intestate. 

It  is  not  necessary  to  charge  the  fr^ud  in  so  many  words.    If 
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die  facts  and  circumstances  stated  amount  to  fraud,  that  is  suffi- 
cient. Story's  Eq.  PL  24,  25,  212.  3  Cowen'a  Reps.  576.  2 
'Sumsners*  Rep.  612.     2  Ala.  Reps.  605. 

I  shall  first  consider  the  case  in  relation  to  the  real  estate. 

Parol  evidence  is  admissible  to  show  the  fraudulent  use  of  a 
deed,  or  that  a  party  receiving  a  deed,  absolute  on  its  face,  re- 
ceived it  under  a  promise  to  dispose  of  the  property  convey- 
ed by  it,  in  a  particular  way,  and  has  refused  or  neglected  to  per- 
form such  promise.  2  Stan/s  Eq.  §768,  1265,  395,  437.  7  Si- 
mom'  Reps.  644.  6  Paige's  Reps.  355.  1  Dallas'  Reps.  424.  13 
Ala.  475.  \^ Atkins'  Rep.  391.  Roberts  on  Frauds,  102.  2  Wash, 
a.  C.  Reps.  397.  6  Wheaton,  481.  1  Paige,  147.  3  Atkins, 
539.     11  Fe*cy,626.     2  Ala.  571. 

The  Statute  of  Frauds  was  never  devised  to  protect  fraud, 
and  when  a  person  obtains  a  conveyance  of  property,  upon  a  pa- 
rol assurance  or  promise  that  he  will  dispose  of  it  in  a  particular 
way,  a  Court  of  Equity  will  compel  him  to  perform  the  promise. 
9  Vesey,  516.  Pres.  Ch.  3.  1  Vernon,  296.  2  lb.  606.  2  Vesey 
4r  Beame,  259.  6  Vesey,  252.  Ambler,  69.  1  Vesey^  123.  3 
Atkins,  359.  2  Freeman,  52.  5  Viner's  Abg.  521.  8  Bligh,  111. 
1  Cox,  414.  1  John.  Ch.  Reps.  582.  lb.  406.  3  Cotoen's  Reps. 
539.  2  Desaussure,  14.  2  Vesey,  155.  10  Vesey,  243.  1  Ho* 
venden  on  Frauds,  495.  2  Merivale,  120.  1  Atkins,  380.  1  Sto- 
ry's Eq.  §330.  1  Young  4*  Odlyer,  583.  2  Ala.  Reps.  571.  1 
Vesey,  120,  284,  289.     1  McCord's  Ch.  119. 

All  the  arguments  and  authorities  in  relation  to  the  real  estate, 
apply  with  increased  force  to  the  personal  estate,  as  that  is  not  af- 
fected by  the  Statute  of  Frauds. 

The  case  presented  by  the  bill  does  not  create  an  estate  in  re- 
mainder in  the  personal  property  in  the  defendant.  Walton,  for 
a  valuable  consideration,  agreed  to  convey  the  property,  at  his 
death,  to  defendants.  A  Court  of  Equity  will  execute  such  a 
contract.  13  Ala.  475.  2  Story's  Eq.  §724.  1  Wheaton,  151. 
1  Peters,  305.     22  Pickering's  R^s.  231. 

The  Court  not  being  unanimous,  the  Judges  delivered  their 
opinions  seriatim. 

NiSBET,  J.  delivering  the  opinion  of  the  Court. 
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I  am  unwilling  to  affirm  the  judgment  of  the  Court  below,  ao 
far  as  the  real  estate  is  concerned,  and  affirm  it  as  to  the  personal 
property.  The  Statute  of  Frauds  requires  trusts  of  real  estate 
to  be  manifested  in  writing.  A  deed  was,  in  this  case,  executed 
from  Robinson  to  Walton  to  the  land  in  question.  There  was  no 
declaralion  of  a  trust  in  writing  as  to  the  realty.  So  &r  as  the 
land  is  concerned,  as  a  general  proposition,  it  is  not  questioned 
but  that  written  evidence  of  a  declaration  of  the  trust  is  indispen- 
sable to  take  such  a  case  out  of  the  operation  of  the  Statute.  The 
bill,  however,  sets  up  a  parol  declaration  of  a  trust  in  behalf  of 
Mrs.  Harwell,  as  to  both  the  personalty  and  the  land ;  and,  if  I 
correctly  understand  it,  it  was  filed  to  compel  the  administrator, 
without  an  allegation  of  fraud,  to  execute  that  trust.  Although 
trusts  of  land  must  be  generally  proven  by  written  testimony,  yet 
Equity  will  execute  a  parol  trust  of  land,  upon  the  ground  of 
fraud,  in  favor  of  the  party  injured.  The  dedsion  of  the  Judge 
below  WHS  founded  on  this  exception  to  the  general  rule.  It  went 
upon  the  ground  that  Walton  perpetrated  a  fraud  upon  the  com- 
plainants, by  failing,  at  or  before  his  death,  to  convey  or  deliver 
the  property  to  them,  in  pursuance  of  his  verbal  assurances  to 
that  effect— the  Judge  holding  that  such  failure  related  back  to 
the  time  when  the  agreement  was  entered  into,  and  manifested  a 
fraudulent  intent  at  that  time.  To  be,  however,  a  little  more  ex- 
plicit as  to  the  opinion  of  the  Court  below  :  The  Judge  charged 
the  Jury,  **  that  it  was  not  necessary  to  prove  that  the  fraudulent 
intent  of  Walton  existed  eo  instantiyrith  the  making  of  the  agree- 
ment to  convey  to  Mrs.  Harwell  If  such  an  intent  arose  af- 
terwards, and  in  pursuance  of  that  intent  to  defraud  Mrs.  Har- 
well, Walton  failed  to  do  what  he  had^contracted  to  do,  and  on 
account  of  which  he  obtained  the  conveyance  of  the  Gum  Hill 
tract  of  land  from  Robinson,  the  law  will  evidence  his  intent  by 
his  acts,  and  connecting  his  failure  to  convey,  with  his  original 
agreement  to  convey,  it  will  presume  the  existence  of  that  fitiu- 
dulent  intent  on  the  part  of  Walton,  at  the  time  of  the  convey- 
ance by  Robinson."  I  refer  to  the  opinion  of  the  Court,  for  the 
purpose  of  establishing  the  ground  upon  which  the  judgment 
goes.     That  ground  is  Jraud, 

[1.]  To  my  mind  no  evidence  of  fraud  could  have  been  prop- 
erly admitted  under  this  bill,  and  no  decree  ought  to  have  been 
rendered  on  the  ground  of  fraud,  because  it  makes  no  issue  of 


MILLEDGEVILLE,  MAY  TERM.  1849.  597 

Robson  r«.  Harwell  oud  Wife. 

fraud — ^it  contains  no  charge  of  fraud — and  the  defendant  is  not, 
therefore,  notified  to  respond  to  any  such  allegation.  The  plead- 
er who  drafted  this  bill,  could  not  have  contemplated  a  recovery 
upon  the  ground  of  a  fraud  by  Walton  upon  the  rights  of  Mrs. 
Harwell ;  if  he  had,  he  would  have  said  so.  He  would  have 
brought  it  home  to  the  conscience  of  the  defendant,  by  direct,  in- 
telligible averments.  He  would  have  so  framed  his  bill  as  not  to 
have  permitted  the  answer  to  evade  the  very  point  upon  which 
his  recovery  is  to  rest.  He  would  have  so  framed  it,  as  that  there 
could  be  no  sort  of  doubt  about  his  right  to  take  testimony  in  re- 
lation to  the  fact  of  fraud.  The  bill  before  me  was  clearly  filed 
for  the  purpose  of  relief  against  the  failure  of  Walton  to  execute 
his  trust  agreement  with  Robinson;  not  because  of  his  fraudulent 
intention,  but  because  the  contract  or  agreement,  being  an  honest 
one  in  the  beginning,  was  just  such  a  contract  as  a  Court  of  Equi- 
ty would  enforce.  It  sets  up  an  agreement  by  which  a  trust  is 
created,  and  by  its  averments  and  prayers  demands  an  execution 
of  it.  It  invokes  the  powers  of  a  Court  of  Chancery  to  interpose 
in  behalf  of  the  cestui  que  trust  That  I  am  right  in  this  view  of 
the  bill,  will  appear  from  a  brief  analysis.  It  charges  that  Mrs. 
Harwell  was  born  in  1804,  and  at  the  age  of  four  days  was  adopt- 
ed by  Major  Walton ;  that  in  the  year  1818,  he  being  desirous  of 
settling  a  plantation,  and  being  well  pleased  with  a  lot  of  land  be- 
longing to  her  father,  Capt.  Littleberry  Robinson,  called  the  Gum 
Hill  lot,  importuned  him  to  sell  it  to  him ;  that  Robinson  finally, 
in  December,  1818,  did  convey  to  him  that  tract  of  land,  valued 
at  $4000,  and  the  stock  upon  it,  valued  at  $500,  in  condderation  of 
a  promise  and  agreement  there  made  and  entered  into  by  said  Wdl' 
ton  vnth  him,  that  he,  Walton,  would  put  twenty  negroes  on  the  land^ 
and  add  thereto  such  other  land  as  might  become  necessary  for  said 
daves  and  their  increase  to  cultivate^  dforing  his  (  Walton^s)  life^ 
time,  and  at  his  deaths  that  he  would  deliver  or  convey,  or  cause  to  be 
conveyed  to  Mrs,  Harwell,  hit  adopted  daughter,  and  w?io  was  the 
child  of  Robinson,  the  said  Black  Gum  HiU  lot,  with  such  other 
lands  as  might  be  added  thereto,  together  with  the  twenty  slaves  and 
their  increase,  and  such  stock,  plantation  toolsj  Jumiture  and  uten- 
sils as  might  be  on  the  place  at  his  death;  that  the  said  Walton, 
the  bill  proceeds  to  charge,  paid  nothing  for  the  land  and  stock  on 
it;  that  in  good  faith  Walton  did  put  upon  the  plantation  the 
twenty  negroes,  and  purchased  other  lands  adjoining  and  added 
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thereto ;  that  he  often,  during  his  life,  told  the  complainants  and 
others,  that  that  plantation  and  all  that  was  on  it,  won  Id  belong  to 
them  at  his  death.  The  bill  farther  charges,  that  Walton  died 
without  conveying  the  property,  as  agreed  to  be  done,  to  Mrs. 
Harwell ;  it  specifies  the  property  and  its  value  that  was  on  the 
place  at  his  death,  and  charges  that  it  had  been  sold  by  Walton's 
administrator.  The  prayer  is,  that  the  administrator  be  decreed 
to  convey  and  deliver  to  the  complainants  the  plantation,  stock 
and  negroes,  such  as  they  were  at  his  death ;  and  if  the  adminis- 
trator shall  answer  that  he  has  sold  the  property,  so  that  the 
same  cannot  be  conveyed  and  delivered,  that  he  be  required  to 
pay  out  of  the  estate  of  Walton  the  fiill  value  thereof;  or  that  be 
be  decreed  to  pay  the  sum  of  four  thousand  dollars,  with  interest 
thereon  from  the  time  that  Walton  received  the  land ;  also,  there 
is  a  prayer  for  general  relief. 

I  have  not  the  bill  before  me.  The  foregoing  analysis  is  taken 
from  the  bill  of  exceptions,  and  is,  I  have  no  doubt,  correct.  Now, 
the  sum  and  substance  of  it  is,  that  the  agreement  made  between 
these  parties  creates  a  trust,  and  not  being  consummated  in  Wal- 
ton's life  time,  will  be  enforced  upon  his  representatives.  That 
is  the  specific  demand  made  by  the  complainants.  The  agreement, 
as  charged,  was  fnlly  proven,  by  the  deed  to  the  land  from  Rob- 
inson to  Walton,  and  by  parol.  The  parol  testimony  was  object- 
ed to  and  admitted,  and  exception  taken  thereto.  As  the  case 
«tood  by  the  pleadings,  the  complainants  clearly  relied  upon  the 
the  agreement  as  declaring  a  trust  of  these  lands,  and  they  went 
for  the  execution  of  the  trust.  Does  the  bill,  as  I  have  represent- 
ed it,  go  upon  the  idea  of  fraud — does  it  make  any  charge  of  fraud, 
or  is  there  any  issue  of  fraud  made  by  it  ?  I  think  not.  And 
none  can  be  implied  from  the  charges  made,  because  it  goes  up- 
on other  and  distinct  grounds  of  equitable  relief.  I  cannot  con- 
sider it  a  case  involving  the  principles  upon  which  relief,  in  the 
execution  of  a  parol  trust,  is  granted  upon  the  ground  of  fraud. 
The  pleadings  do  not  warrant  the  judgment,  so  far  as  the  land  is 
concerned. 

The  rule  is,  that  every  material  fact  to  which  the  plaintiff  means 
to  offer  evidence,  must  be  distinctly  stated  in  the  bill ;  or  other- 
iwise,  he  will  not  be  permitted  to  offer  or  require  evidence  of  that 
fact.  No  facts  are  properly  in  issue,  unless  charged  in  the  bill. 
Nor  can  relief  be  granted  for  matters  not  charged,  although  they 
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may  be  apparent  from  other  parts  of  the  pleadings  and  evidence^ 
for  the  Court  pronounces  its  decree  secundum  allegata  et  probata. 
The  reason  is,  that  the  defendant  may  be  apprised  by  the  bill, 
what  the  suggestions  and  allegations  are,  against  which  he  is  to 
prepare  his  defence.  Stary^s  Eq.  Plead.  §§28,  257.  1  DanieVs 
Ch,  Prac.  ^11,  Gordon  vs,  Gordon,  3  Swan,  ^12.  6  Price,  240, 
259.  18  Fc*ey,  302.  1  Wheat.  o22,  \l  Peters,  229,.  James  vs. 
McKemon,  6  Johns.  6G4.  IrnJiarn  vs.  Child,  1  Brow,  Ch.  R.  94. 
Sidney  vs,  Sidney,  3  Peere  Williams,  276.     Wathyns  vs.  Watkyns, 

2  Aik,  96.  Whaley  vs,  Norton,  1  Vern,  483.  Clarke  vs,  TurstaUf 
11  Vesey,  240.    Houghton  rs.  Reynolds,  2  Harr,  R.  264.     Mitf.  34- 

3  Atk.  182.  2  Vesey,  225,  3  Wend,  653.  3  Bligh,  211.  3 
Woode*s  Lectures,  371.  Miller  et  al,  vs.  Cotton  et  al,  5  Ga,  Reps, 
346,  347.     9  Ala,  985. 

Fraud  is  a  material  fact — it  is,  of  itself,  a  distinct  head  of  Equi- 
ty. Upon  the  view  taken  of  this  cause  by  the  Court  below,  it  is 
that,  without  which  the  complainants  have  no  right  to  recover. 
Now,  as  to  the  land,  the  ground  upon  which  a  parol  trust  will  be  ' 
enforced,  is  fraud.  The  evidence  by  parol  is  admitted  to  show  it 
only  in  case  of  fraud.  In  the  absence  of  any  charge  of  frauds 
by  what  rule-— on  what  authority — is  parol  evidence  admissible] 
Where  there  is  no  charge  of  fraud,  and  the  trust  cannot  be  proven 
by  written  evidence,  the  plea  of  the  Statute  of  Frauds,  requiring 
trusts  of  land  to  be  manifested  in  writing,  Tnust  be  conclusive.  The 
charge  of  fraud  is  necessary  to  let  in  the  evidence,  and  if  so,  nec- 
essary to  the  decree. 

To  sustain  the  rule  of  pleading  I  am  now  insisting  upon,  I  refer 
particularly  to  the  case  of  James  vs.  McKemon  (G  Johns,  R,  559.) 
In  that  case,  a  bill  was  filed  for  an  account,  and  the  defendant  set 
up  an  agreement  under  seal  between  the  parties.  It  was  held 
that  the  complainant  could  not  prove  the  agreement  fraudulent, 
as  there  was  no  allegation  of  fraud  in  the  bill.  Spencer,  J.  said, 
"  In  my  opinion  the  decree  cannot  be  supported,  if  the  evidence 
in  the  cause  was  ever  so  strong  to  prove  fraud  on  the  part  of  the 
appellant ;  and  for  this  plain  reason,  that  the  Court  cannot  afford 
relief  not  sought  for  by  the  bill,  and  entertain  the  question  of 
fraud,  which  is  not  so  much  as  suggested  by  the  complainant.  It 
is  an  invariable  and  universal  rule  of  the  Court  of  Chancery,  to  found 
its  decrees  upon  same  matter  put  in  issue  between  the  parties  by  the 
bill  and  answer;  and  tlie  rules  and  practice  qftJuit  Court  require. 
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that  in  framing  the  billf  the  matter  of  it  be  plainly  and  succinctly  al' 
leged,  with  all  necessary  circumstances^ time, placCf  manner  and  oth- 
er incidents:' 

Chancellor  Kent,  in  the  same  case,  says,  '*  The  good  sense  of 
pleading,  as  well  as  the  language  of  the  books,  require  that  ereiy 
material  allegation  of  this  kind  should  be  put  in  issue  by  the 
pleadings,  so  that  the  parties  may  be  duly  apprised  of  the  essen- 
tial enquiry,  and  may  be  enabled  to  collect  testimony  and  frame 
interrogatories  to  meet  the  question.  Without  the  observance  of 
this  rule,  the  use  of  pleading  becomes  lost,  and  parties  may  be  ta- 
ken at  the  hearing  by  surprise.  As  the  pleadings  stand,  I  am  of 
opinion  that  the  fact  of  fraud  or  no  fraud  in  procuring  the  agree- 
ment, was  not  put  in  issue,  and  that  the  depositions,  so  far  as  they 
related  to  the  point,  ought  not  to  have  been  read  at  the  hearing. 
The  general  rule  is,  that  no  interrogatories  can  be  put  that  do  not 
arise  from  some  fact  charged  in  the  issue." 

I  refer,  also,  to  the  case  of  Lord  Imham  vs.  Child,  (1  Brow,  Ch, 
Rep,  93,)  as  strongly  sustaining  the  rule.  That  was  a  bill  to  re- 
deem an  annuity.  The  bill  alleged,  that  upon  settling  the  terms 
of  the  annuity,  it  was  agreed  that  it  should  be  redeemable,  but 
both  parties  agreeing  that  if  that  fact  appeared  on  the  face  of  the 
transaction,  it  would  make  it  usurious,  it  was  agreed  that  the 
grant  should  contain  no  clause  of  redemption.  It  was  drawn  and 
executed  accordingly  without  such  clause.  Upon  the  trial  parol 
evidence  was  offered  to  prove  this  agreement,  and  was  rejected, 
because  the  bill  contained  no  allegation  that  the  agreement  to  re- 
deem was  left  out  by  fraud. 

Lord  Thurlow,  af^er  adverting  to  the  fact  that  there  could  be 
no  purchase  of  an  annuity  out  of  lands  but  by  deed,  said,  '*  wheth- 
er this  question  arises  upon  the  Statute,  or  at  Common  Law,  I  do 
not  see  much  difficulty.  The  rule  is  perfectly  clear,  that  where 
there  is  a  deed  in  writing,  it  will  admit  of  no  contract  that  is  not 
part  of  the  deed.  Whether  it  adds  to  or  deducts  from  the  con- 
tract, it  is  impossible  to  introduce  it  on  parol.  It  is  contended, 
that  it  is  the  general  authority  of  a  Court  of  Equity  to  relieve  in 
cases  of  fraud,  trust,  Occident  or  mistake,  and  that  this  applies  to 
agreements  as  well  as  to  other  subjects.  This  mu^  always  clash 
with  arguments  drawn  from  the  Statute.  It  is  admitted  that  die 
deed  will  bind  if  no  fraud  is  committed,  but  objected,  that  when 
fraud  intervenes,  then  the  evidence  may  be  introduced.     The  ob- 
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jection  is  founded  on  a  great  deal  of  wisdom  and  good  sense;  but 
the  question  is,  if  it  were  always  to  be  admitted,  whether  it 
would  not  be  subversive  of  justice.  The  Court  has  held  that  it 
would.  If  the  agreement  had  been  varied  by  frauds  the  evidence 
would  he  admissible.  The  argument  then  must  be  to  impute  fraud 
to  the  party.  The  rule  of  evidence  is  not  subverted  if  there  is 
clear  proof  of  fraud."  This  extract  from  the  opinion  of  the 
Chancellor,  exhibits  the  form  in  which  the  question  was  made, 
and  the  striking  resemblance  of  the  case  to  the  one  at  this  bar. 
The  bill  exhibited  a  deed  without  any  provision  for  the  redemp- 
tion of  the  annuity,  but  set  up  a  parol  agreement  that  it  should 
be  redeemable,  and  was  filed  to  compel  the  party  to  execute  the 
agreement.  The  question  was,  whether  the  agreement  could  be 
proven  by  parol.  The  Chancellor  concedes  that  it  may,  if  the 
agreement  was  varied  by  fraud;  but  he  rejected  the  evidence  be- 
cause tlie  bill  contained  no  allegation  of  fraud.  Here,  also,  the 
bill  admits  a  deed  from  Robinson  to  Walton,  and  sets  up  a  parol 
agreement  to  convey  the  land  to  Mrs.  Harwell  at  Walton's  death, 
and  asks  the  execution  of  it.  The  question  is,  whether  parol 
evidence  can  be  admitted  to  prove  that  agreement.  Admitting 
that  this  is  a  case  (for  the  sake  of  the  argument)  where  the  evi- 
dence is  admissible  if  iraud  were  charged,  I  say,  upon  the  au- 
thority of  Lord  Thurlow,  that  it  cannot  be  admitted,  because  the 
fraud  is  not  charged. 

In  the  case  in  Broum,  the  fraud,  as  in  this  case,  was  claimed  td 
be  inferred  from  the  facts  stated.  But  the  Chancellor  held,  that 
it  must  be  charged.  (For  the  rule  as  to  charging  fraud  at  law, see 
6  Johns.  R.  138.) 

All  the  cases  where  parol  testimony  is  admitted  against  a  deed, 
to  set  up  a  parol  trust  as  to  land,  so  far  as  I  am  informed,  go  upon 
the  idea  of  fraud  in  the  beginning,  and  that  must  be  distinctly 
charged. 

[2.]  I  might  rest  my  dissent  to  the  judgment  of  the  Court  be- 
low, upon  the  want  of  sufficient  allegations  in  the  bill  to  admit  the 
evidence.  I  am  not,  however,  satisfied  that  if  that  objection  did 
not  exist,  there  ought  to  be  a  recovery,  for  the  complainants,  of 
the  lands  in  question.  Separating  that  part  of  this  transaction 
which  relates  to  the  personal  property  from  that  which  relates  to 
the  realty,  and  how  does  the  matter  stand  ]  It  is  a  bill  filed  by 
the  cestui  que  trustf  Mrs.  Harwell,  and  her  husband,  to  have  exe- 
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cnted  a  trust  declared  by  parol  at  the  time  the  deed  was  executed. 
The  land  is  the  trust.  That  was  absolutely  and  unconditionally 
conveyed  by  Robinson  to  Walton,  in  consideration  that  Walton 
would,  at  his  death,  convey  it  to  Mrs.  Harwell,  together  with  the 
personal  property.  The  agreement  between  the  parties,  that 
Walton  shall  so  convey  it,  which  exists  in  parol,  is  the  declaration 
of  the  trust.  The  object,  then,  of  the  bill,  so  &r  as  the  land  is  con- 
cerned, is  to  engraft  upon  the  deed  a  parol  trust,  and  to  cause  it 
to  be  executed  by  a  decree.  The  ceitmi  que  tnut  moves,  in  a 
Court  of  Chancery,  to  set  up  and  cause  to  be  executed,  a  parol 
trust  of  land  upon  the  ground  of  fraud.  Can  #A«  do  it?  I  do 
not  deny  that  a  parol  trust  of  lands  may  be  enforced  in  Equity, 
upon  the  ground  of  fraud.  Fraud,  in  such  a  case,  is  a  sufficient 
reply  to  the  Statute.  The  Statute,  intended  to  prevent  frauit 
as  well  as  perjuries,  cannot  be  made  a  cover  for  frauds.  This  is 
wen  settled  in  the  books—no  one  controverts  it  The  question, 
however,  is,  whether  such  a  trust,  upon  the  ground  of  fitind,  can 
be  enforced  at  the  instance  of  the  cestui  que  trusty  or  whether  the 
right  to  enforce  it  is  not  confined  to  the  original  parties  to  the  trust 
agreement?  If  the  latter  be  the  true  rule,  then  these  complain- 
ants are  not  the  proper  parties.  The  bill  should  have  been  filed 
by  the  representatives  of  Robinson.  I  will  not  discuss  this  ques- 
tion— ^I  will  only  say,  that  in  the  facts  and  reasoning  of  the  case 
of  MtUer  and  others  vs,  CoUen  and  others,  the  judgment  of  this 
Court  seems  to  me  to  have  been  already  plainly  declared  against 
the  right  of  these  complainants,  and  that  I  have  no  fault  to  find 
with  that  judgment.    5  Oa,  Reps,  341. 

[3.]  None  of  these  difficulties  are  in  the  way  of  the  judgment 
below,  touching  the  personal  property.  As  to  that,  the  bin  makes 
the  following  case:  Major  Walton,  in  consideration  of  the  con- 
veyance to  him  by  Robinson,  of  the  Gum  Hill  tract  of  land»  widi 
the  use  of  it  for  life,  agrees  to  put  upon  it  twenty  of  his  own  ne- 
groes, whichf'with  their  increase,  and  all  the  stock,  utensils,  fur- 
niture, &c.  on  the  plantation  at  his  death,  he  agrees,  at  his  deatk, 
to  convey  and  deliver  to  Martha  S.  HarweU,  (then  Martha  S.  Ro- 
binson.) What  is  the  legal  effect  of  this  agreement?  To  my 
mind  clearly  this :  Major  Walton,  for  a  valuable  consideration, 
to  wit :  the  life  estate  in  the  land,  (which  was  executed  to  him  by 
the  deed  and  his  taking  possession,  both  of  which  the  biD  shows,) 
eraated  a  trust  bi  these  negroes,  their  increase  and  the  atockt  ftc 
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and  declared  it  in  favor  of  Mtb.  Harwell.  The  consideration  is 
a  valuable  consideration.  It  moves  from  Robinson  to  him.  Up- 
on that  the  trust  agreement  is  founded.  Dying  without  having 
executed  it»  his  representatives  are  bound  to  fulfil  it.  Chancery 
will  constrain  them  to  do  it. 

It  was  said  in  the  argument,  that  the  bill  makes  a  case  of  a  life 
estate  in  Walton,  with  remainder  to  Mrs.  Harwell  by  parol,  and 
inasmuch  as  a  reipainder  in  personalty  cannot  be  created  by  pa- 
rol, it  is  void.  This  cannot  be  construed  into  an  attempt  to  create 
a  remainder  in  these  negroes,  &;c.  There  is  no  life  estate  created 
at  all.  Walton  is  the  owner  of  the  negroes.  Upon  them  he  de- 
clares a  trust,  which  was  never  revoked,  to  take  effect  at  his  death ; 
and  haviog  made  a  trust  out  of  his  own  property,  and  declared  it 
in  favor  of  Mrs.  Harwell,  he  held  it  during  his  life  as  her  trustee, 
and  at  his  death  it  was  hers.  Here  is  no  contest  with  creditors  or 
purchasers.  The  question  is,  whether  £quity  will  not,  in  favor 
of  the  cestui  que  trust,  compel  the  administrator  of  the  trustee  to 
respond.  The  Statute  of  Frauds  does  not  extend  to  personal 
property,  and  does  not,  therefore,  lie  in  the  way ;  and  as  the  exe- 
cution of  this  trust  does  not  depend  upon^aiM^,  no  averment  as 
to  fraud  was  necessary  in  the  bilL  This  Court  has  determined, 
that  a  trust  of  personalty  may  be  created  and  proven  by  parol, 
and  I  shall  not,  therefore,  labor  that  point,  Kirkpatrick  vs,  J9a- 
vidsan,  2  KeUy^  297. 

It  is  farther  argued,  that  the  contract  in  relation  to  the  land  and 
the  personal  property,  is  one  entire  contract,  and  if  void  by. the 
Statute  of  Frauds  in  relation  to  the  lands,  it  is  also  void  in  rela- 
tion to  the  personalty. 

It  is  true,  thatiUegality  of  considerationf  both  by  Statute  and  at 
Common  Law,  will  destroy  a  contract,  and  the  contract  is  void, 
although  some  part  of  the  consideration  be  good.  The  illegal 
consideration  taiots  the  whole  contract.  In  this  case  no  part  of 
the  consideration  is  illegal.  The  consideration  of  Walton's 
agreement  to  convey  the  property  to  Mrs.  Harwell,  was  the  con- 
veyance to  him  of  the  Gum  Hill  tract.  That  was  a  lawful  con- 
sideration. 

It  is  also  true,  that  if  there  be  an  entire  promise  to  pay  several 
sums  in  one  and  the  same  contract,  and  the  promise  to  pay  one 
of  them  is  void  by  Statute,  the  whole  is  void  at  law.  In  that  case 
the  plaintiff  must  declare  for  the  whole  sum,  and  must  go  upon 
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the  express  contract  as  a  whole,  and  it  heing  void  in  one  part 
cannot  he  separated  and  made  available  for  the  other.  This  rule 
is  illustrated  in  Loomis  vs,  Newhall,  (15  Pick,  159.)  The  defend- 
ant there  promised,  by  purol,  to  pay  the  debt  of  another,  and  in 
the  same  contract  agreed  to  pay  certain  expenses  which  the  plain- 
tiff had  incurred.  The  first  part  was  void  by  the  Statute  of 
Frauds,  and  the  second  was  valid  as  an  original  undertaking ;  yet 
inasmuch  as  the  contract  was  an  indivisible  one«  and  void  in  part, 
it  was  held  void  in  toto.  This  is  not  a  case  within  that  rule.  It 
is  not  a  promise  to  pay  money,  but  an  agreement  to  do  certain 
things,  the  enforcement  of  which  belongs  alone  to  a  Court  of 
Equity. 

It  is  laid  down  in  some  ancient  cases,  that  if  a  contract  be  good 
in  part,  and  void  in  part,  by  the  Common  Law,  the  part  void  will 
be  repudiated,  and  the  part  good  enforced,  the  Common  Law  be- 
ing a  nursing  father ;  but  a  contract  in  part  good,  and  in  part 
void  by  Statute,  is  altogether  void,  the  Statute  being  a  tyrant. 
This  distinction,  however,  between  a  Statute  and  the  Common 
Law,  seems  to  have  been  repudiated,  and  all  such  contracts  are 
upon  the  same  footing.     Story  on  Contracts,  §224. 

The  rule  is,  that  whenever  the  contract  is  to  perform  legal  and 
illegal  acts,  and  they  can  be  separated,  it  will  be  valid,  in  as  far 
as  it  is  legal,  whether  the  other  part  be  in  violation  of  a  Statute, 
or  void  at  Common  Law.  A  modification  of  this  rule  is  this,  to 
wit :  when  a  Statute  expressly  enacts  that  all  contracts  containing 
any  matter  contrary  thereto,  shall  be  void,  all  contracts,  howev- 
er separable,  which  contain  any  thing  repugnant  to  it  are  void. 
Moya  vs.  Leak,  8  T.  R.  411.  Kerrison  vs.  Cole,  8  East,  231. 
Doe  vs.  Pitcher,  6  Taunt.  359.  5  Taunt.  727.  i  M.  if  S.  56. 
13  East,  87.  11  East,  165.  15  East,  440.  4  Taunt.  549.  lb. 
105.  lb.  57.  1  Smith's  L.  Cases,  284.  1  T.  R.  200.  Story  on 
Contracts,  144.     Chittyon  Contracts,  693. 

Now,  I  remark,  Jirst,  that  this  case  does  not  fall  within  the 
modification  of  the  rule  above  stated.  The  Statute  of  Frauds 
contains  no  express  enactment  declaring  that  all  contracts  in  re- 
lation to  parol  trusts  of  land,  containing  matter  repugnant  to  it« 
shall  be  void — ^nor  does  it  contain  any  thing  equivalent  thereto. 
It  does  not  even  declare  a  contract  for  a  parol  trust  in  lands 
void — ^it  only  declares,  that  unless  trusts  in  lands  are  mas^ested 
and  proven  in  writing,  they  shall  be  void.     Prince,  915.    Hence 
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letters  or  other  documents  long  posterior  to  the  transaction  in 
date,  have  been  held  equivalent  to  a  formal  and  coeval  declaration 
of  a  trust  in  lands.  Foster  vs.  Hale,  5  Vesey,  Jr.  308.  3  lb,  696. 
2  Brow,  C,  R,  161,  318.  2  Bro,  F.  C,  39.  Roberts  on  Frauds, 
101. 

In  this  particular  the  seventh  section  of  the  Statute  is  essentially 
different  from  the  fourth  sectum,  which  requires  agreements,  &c. 
to  be  in  writing  and  signed,  and  if  not,  void.  The  7th  section 
declares  a  rule  of  evidence  only,  and  recognises  a  parol  declara- 
titm  of  trusts  in  land  to  be  legal,  if  it  can  be  set  up  by  written 
evidence  subsequently  furnished. 

I  remark,  secondly,  that  this  contract  is  separable.  The  stipu- 
lations of  Walton  are,  that  he  will  convey  the  land,  and  also  the 
personal  property,  to  Mrs.  Harwell.  It  is  not  like  a  promise  to 
pay  in  one  contract  two  sums  of  money,  but  it  is  to  do  two  acts, 
to  wit :  convey  the  land,  and  convey  the  personalty.  There  are, 
in  fact,  two  trusts  declared,  one  of  the  lands,  the  other  of  the 
personalty.  The  subject  matter  is  different,  and  the  mode  of 
conveying  different.  The  one  act  does  not  depend  upon  the  other. 
If  Walton  had  chosen  to  do  so,  he  could  have  executed  this  agree- 
ment a9  to  one  subject  matter  and  not  as  to  the  other,  and  the  ex- 
ecution would  liave  been  held  good,  pro  tanto.  The  contract 
here  is  in  all  its  parts  a  legal  contract.  It  is  legally  sustained  as 
to  the  personalty  by  the  evidence,  and  not  so  sustained  as  to  the 
reality. 

Admit,  however,  that  if  Walton  and  Robinson,  or  their  repre- 
sentatives, were  litigating  their  rights  under  this  agreement  at 
Law,  the  rules  of  pleading,  and  the  law  regulating  their  rights, 
would  make  recovery  there  impracticable.  Yet  the  rule  is  not 
necessarily  the  same  in  Equity.  We  are  here  in  a  Court  of  Eq- 
uity— ^a  decree  may  be  so  rendered  as  to  protect  the  interests  of 
all  parties — a  decree  may  be  rendered  to  execute  a  contract  in 
part — to  enforce  it  so  far  as  it  is  sustained  by  legal  evidence,  and 
to  abstain  from  executing  it  so  far  as  it  is  not.  Besides,  it  is  a 
third  person  who  is  in  Chancery  asking  justice — ^the  cestui  que 
trust.  Shall  she  be  turned  away  because  she  can  get  only  partial 
justice  ?  Shall  she  be  turned  away,  because  she  cannot  prove  the 
whole  of  her  case  by  lawful  evidence  ?  The  decree  in  favor  of 
the  complainants  as  to  the  personalty,  does  not  conflict  with  the 
policy  of  the  Statute.     That  is  not  directed  against  parol  trusts  of 
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personal,  but  real  estate.  The  rights  of  RobiDson's  estate  canoot 
be  affected  by  executing  the  trust  as  to  the  personalty.  From 
Robinson,  and  his  representatives,  nothing  is  asked,  or  could  be, 
in  the  nature  of  the  case.  He  contracted  with  Walton  for  the 
benefit  of  the  complainant,  and  his  part  of  the  contract  was  exe- 
cuted when  he  conveyed  the  land  to  Walton. 

The  case  of  Chatter  vs.  Beckett  (7  T.  K  197.)  is  the  strongest 
Common  Law  authority  against  the  view  I  take  of  this  subject. 
It  is  obvious  to  remark  that,  that  was  a  contest  at  Law  between 
the  original  parties,  and  the  contract  was  entire.  It  was  a  prom- 
ise to  pay  two  sums ;  one  the  debt  of  another,  and  the  other  an 
original  undertaking  of  the  promisor.  It  is  clear,  that  in  an  action 
on  this  promise,  the  plaintiff  must  recover  the  whole  or  none. 
Again,  part  of  that  promise  was  in  conflict  with  the  4tb  section  of 
the  Statute,  which  makes  contracts  to  answer  for  the  debt  or  de- 
fault of  another  vM,  unless  in  writing,  and  therein  differs  from 
the  7th  9ectum%  as  I  have  shown.  The  same  things  are  true  of  the 
case  of  Oratoford  vs.  Marellt  (8  J.  R.  253,)  and  of  the  case  of  Loo- 
fnis  vs.  Newhalli  (15  Pidc.  159.)  All  distinguishable  from  this 
case.  Indeed,  I  find  no  case  in  the  books  where  an  agreement  in 
part  void,  because  in  conflict  with  the  Ith  sectum,  has  been  de- 
clared wholly  void.  I  do  not  believe  there  is  any  such.  And 
there  are  a  number  which  sustain  the  judgment  I  render  in  this 
case.  Thus,  in  Doe  vs.  Pitcher,  (6  Taunt.  359,)  a  deed  which  con* 
tained  several  limitations,  one  of  which  was  void,  as  being  to  dbar- 
itable  uses,  in  conflict  with  the  Mortmain  Act,  (9  Geo,  IL  c.  36,) 
was  held  good  as  to  all  the  other  limitations.  So  also,  where  a 
deed  contained  provisions  in  violation  of  the  Property  Tax  Acts, 
it  was  held  valid  as  to  other  provisions  contained  in  it.  See  Red- 
shaw  vs.  BaJderSf  4  TaunU.  57,  105,  113,  553.  ITotf  vs.  Sage,  15 
East,  440. 

And  farther,  although  a  bill  of  sale  for  transferring  property  in 
a  ship,  may  be  void  as  such,  for  want  of  reciting  the  certificate  of 
registry,  as  required  by  26  Geo.  III.  yet  the  mortgagor  may  be 
sued  on  his  personal  covenant  in  the  same  instrument,  for  the  re- 
payment of  the  money  lent.  8  East,  281.  5  Bing.  N.  C.  86.  6 
ScoU,  794,  S.  0.  IB.^  a  327.  2D.^R.  499,  <S.  C.  4  £.  4r 
a  120.    eD.^R.  176,  iS.  c. 

In  Lexinf^on  vs.  Clarke,  a  woman,  upon  the  death  of  her  hus- 
band, promised  orally  to  pay  rent  due  upon  a  lease  to  ber  deoeas- 
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ed  husband,  and  also  to  pay  rent  subsequently  to  become  due  for 
her  own  possession  ;  and  it  was  held,  that  the  agreement  was  en- 
tire, and  although  void  as  to  one  part  by  the  Statute  of  Frauds, 
it  was  nevertheless  good  as  to  the  other  part.  That  case  is  stron- 
ger than  this,  for  this  contract,  I  ho)d,  is  separable.     (2  Vent.  223.) 

So  where  there  was  a  verbal  contract  to  sell  a  certain  farm,  and 
certain  dead  stock,  and  growing  wheat  at  separate  prices,  it  was 
held  that  the  contracts  were  distinct;  and,  although  the  agreement 
as  to  the  land  was  void  under  the  Statute  of  Frauds,  because 
oral,  yet  the  agreement  as  to  the  wheat  and  dead  stock,  was  bind- 
ing. 3  B.  Sr  C,  361.  S.  C.dD.ir  R.  228.  Also,  5  Taunt. 
787.  13  Eastt  87.  11  Ibid,  165.  Story  an  Contracts,  section 
225. 

Mr.  Smith,  commenting  upon  this  doctrine,  sums  it  up  with  his 
accustomed  perspicuity  and  precision  as  follows :  **  If  some  of  the 
conditions  in  a  bond,  or  promises  in  a  contract,  are  illegal,  the  ille- 
gality of  those  that  are  bad,  does  not  communicate  itself  to,  or 
contaminate  those  which  are  good — except,  where  from  ^some  pe- 
culiarity in  the  contract,  its  parts  are  inseparable  or  dependent  up- 
on one  another.  1  Smithes  Lead.  Cases,  285.  The  general  rule 
then  is,  that  the  illegality  of  one  promise  in  a  contract,  does  not 
make  void  other  promises — ^the  exception  is  when  the  promises  are 
inseparable,  or  dependent  one  upon  another.  In  this  case  the 
promises  of  Walton  are  not  inseparable— ar«  n/ot  dependent — and 
this  case,  therefore,  is  not  within  the  exception. 


Lumpkin  J. 

[1.]  Being  unable  to  distinguish  this  case  from  that  of  MiUer 
and  others  vs.  Catten  and  others,  (5  Georgia  Rep.  341,)  so  far  as  the 
land  is  concerned,  I  concur  in  the  judgment  of  reversal  as  to  the 
real  estate. 

It  occurs  to  me,  that  the  similitude  between  them  is  perfect  in 
every  fact  and  feature.  In  truth,  as  far  as  I  can  perceive,  no  two 
cases  have  been  before  us  since  our  organization,  where  the  facts 
bear  a  more  striking  resemblance,  and  the  principles  of  law  in- 
volved, are  more  indentically  the  same. 

In  that  case,  the  bill  charged  that  Ebenezer  Duffy,  being  the 
owner  of  a  certain  tract  of  land,  for  certain  reasons,  (uimecessa- 
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ry  to  be  here  repeated,  but  equally  as  plausible  as  those  charged 
in  this  case,)  conveyed  the  land  by  au  absolute  deed  to  his  father, 
Daniel  Duffy,  upon  an  agreement,  by  the  father,  to  enjoy  the  land 
during  his  life,  and  at  his  death  to  convey  it,  or  cause  it  to  be  con* 
veyed,  to  the  wife  and  child  of  Ebenezer  Duffy,  the  bargainer, 
and  the  bill  was  filed  by  the  widow  of  Ebenezer  Duffy,  who  had 
intermarried  with  Stephen  Gotten  for  the  purpose  of  enforcing 
the  performance  of  this  trust  agreement. 

In  this  case,  the  bill  charges  that  Littleberry  Robinson,  being 
the  owner  of  a  certain  tract  of  land,  for  certain  reasons,  convey- 
ed the  same,  absolutely,  to  Isaac  Walton,  upon  an  agreement,  by 
Walton,  to  enjoy  the  land  during  his  life,  and  at  his  death  to  con- 
vey it,  or  cause  it  to  be  conveyed,  to  the  child  of  the  bargainer, 
(Mrs.  Harwell,)  and  the  bill  is  filed  by  the  child,  who  had  inter- 
married with  L.  T.  P.  Harwell  for  the  purpose  of  enforcing  the 
performance  of  this  trust  agreement. 

Mutatis  mutandis — and  the  decree  sought  in  the  one  case  might 
be  entered  on  the  bill  filed  in  the  other. 

In  that  case,  we  say,  "  After  the  most  patient  and  careful  in- 
quiry, our  conclusion  is,  that  the  design  of  this  proceeding  is  the 
execution  of  a  parol  declaration  of  a  trust  in  the  remainder  of 
this  land,  after  the  fruition  and  termination  of  the  life-estate  of 
Daniel  Duffy.  It  addresses  itself  to  the  consciences  of  the  de- 
fendants, viz  :  the  legal  representatives  of  Daniel  and  Jesse  Daf- 
fy, to  discover  the  trust  agreement.  It  prays  the  performance  of 
this  agreement.  In  corroboration  of  this  view,  we  may  ref<^  to 
the  character  and  capacity  in  which  the  complainants  come  into 
Court.  It  is  not  a^  the  heirs  at  law  of  Ebenezer  Duffy,  to  whom 
this  land  would  descend  by  operation  of  law,  in  the  event  of  the 
deed  from  Ebenezer  Duffy  to  Daniel  Duffy  being  set  aside  on 
the  ground  o^  fraud.  But  they  apply,  as  before  stated^  as  remain' 
der^men  in  trust,  asking  to  have  the  secret  trust  between  the  fath- 
er and  the  son  executed  in  their  behalf.  So  far  from  repudioHng 
the  deed  of  Daniel  Duffy,  on  account  of  the  fraud  in  its  inception 
and  procurement,  they  set  up  this  conveyance  :  they  concede,  that 
under  and  by  virtue  of  it,  Daniel  Duffy  had  a  good  estate  for  and 
during  the  term  of  his  natural  life,  and  they  expressly  waive  call- 
ing upon  his  executors  for  an  account  of  the  rents,  issues  and 
profits  which  accrued  previous  to  his  death.  They  demand  that, 
by  a  decree  in  Chancery,  the  parol  trust  may  be  executed." 
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In  ihu  case,  there  can  be  no  doubt  that  this  is  a  bill  for  a  specific 
performance  of  this  parol  agreement.  It  .was  so  admitted  to  be 
by  the  learned  counsel  for  the  defendant  in  error ;  so  that  we  may 
say  of  this  case,  that  **  the  design  of  this  proceeding  is  the  execu- 
tion of  a  trust  in  the  remainder  of  this  land,  afler  the  fruition  and 
termination  of  the  life-estate  of  Isaac  R.  Walton,  the  prayer  of 
the  bill  being  that  the  representative  of  Walton,  may  be  decreed 
to  convey  and  deliver  to  complainants,  the  said  plantation,  &c., 
such  as  it  was  at  the  death  of  the  said  Isaac  R.  It  addresses  it- 
self to  the  conscience  of  the  defendant,  viz  :  the  legal  representa- 
tive of  Isaac  R.  Walton,  to  discover  the  trust  agreefnent.  It  prays 
ih^ performance  of  this  agreement.  In  corroboration  of  this  view 
in  this  case,  we  may  refer  to  the  character  and  capacity  in  which 
these  complainants  come  into  Court. 

It  is  not  as  the  heirs  at  law  of  Littleberry  Robinson,  to  whom 
this  land  would  descend  by  operation  of  law,  in  the  event  of  the 
deed  from  Robinson  to  Walton  being  set  aside,  on  the  ground  of 
fraud.  But  they  apply  as  remainder-men  in  trusty  under  the  parol 
agreement,  asking  to  have  the  secret  trust  between  Robinson  and 
Walton  executed  in  their  behalf.  So  ^zxfrom  repudiating  the  deed 
from  Robinson  to  Walton,  on  account  of  the  fraud  in  its  inception, 
they  set  up  this  conveyance  :  they  concede,  that  under  and  by  vir- 
tue pi  it,  Isaac  R.  Walton  had  a  good  estate  for  and  during  the 
terra  of  his  natural  life,  and  waive  by  their  prayer  calling  his  rep- 
resentatives to  an  account  for  the  rents,  issues  and  profits  which 
accrued  previous  to  his  death.  They  demand  that,  by  a  decree 
in  Chancery,  the  parol  trust  may  be  executed." 

The  presiding  Judge  in  the  Court  below,  and  the  learned  coun- 
sel for  defendant  in  error,  based  the  decision  of  the  Court  below, 
upon  the  ground  oifraud,  and  this  is  the  only  feature  distinguish- 
ing this  case  from  Miller  et  al,  vs.  Gotten  et  al,,  sought  to  be  drawn 
by  the  latter  in  the  argument  before  this  Court.  Let  us  see  if 
there  is  any  ground  for  this  distinction. 

From  the  bill  of  exceptions,  (not  having  the  transcript  of  the 
record,)  I  find  the  following  synopsis  of  the  bill,  approved  by  the 
Judge  below : 

"  The  bill  charged  that  Martha  S.  Harwell,  formerly  Martha  S. 

Robinson,  was  bom  in  1804,  and  at  the  age  of  4  days  was  adopted 

by  Isaac  R.  Walton,  dec'd,  as  his  child — that  about  the  year  1818^ 

the  said  Isaac  R.  bebg  desirous  to  settle  a  plantation,  was  well 
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pleased  with  a  lot  of  land  belonging  to  complainant's  father,  Little- 
berry  Robinson,  known  as  the  Black  Gum  Hill  lot — that  after  re- 
peated applications  to  buy  the  said  lot,  the  said  Littleberry  Robin- 
son, finally,  about  Ist  December,  1818,  in  consideration  of  an  agree- 
ment and  promise  by  the  said  Isaac  R.,  that  he  would  put  twenty 
negro  slaves  upon  said  lot  of  land,  and  add  thereto  such  other 
lands  as  might  become  necessary  for  said  slaves  and  their  increase 
to  cultivate  during  the  lifetime  of  the  said  Isaac  R.,  and  at  his 
death,  (said  Isaac  R's,)  to  deliv..'r  and  convey,  or  cause  to  be  de- 
livered and  conveyed  to  the  complainant,  as  aforesaid,  the  said 
Black  Gum  Hill  lot,  with  such  other  lands  as  might  be  added 
thereto,  for  the  purpose  aforesaid,  together  with  said  twenty 
slaves,  their  increase,  and  such  stock,  plantation  furniture,  uten- 
sils, &c.,  as  might  be  upon  said  place  at  the  death  of  said  Isaac  R. 
he,  the  said  Littleberry  Robinson  did  convey  to  the  said  Isaac 
R.,  the  said  Black  Gum  Hill  lot  of  land,  together  with  a  stock  of 
cattle,  &c.,  amounting  to  S500,  upon  the  said  lot  of  land,  the  said 
Isaac  R.  paying  nothing  for  said  land  and  stock,  as  they  are  in- 
formed and  believe. 

*'  The  bill  faither  charged,  that  in  pursuance  of  said  agreement, 
the  said  Isaac  R.,  in  good  faiths  did  put  twenty  negro  slaves  upon 
said  plantation,  and  did  purchase  other  lands  adjoining  said  lot, 
and  often  during  his  lifetime  told  complainants  and  others,  that  the 
said  plantation  and  all  that  was  thereon,  would  belong  to  them  at 
his  death.  The  bill  farther  charged,  that  said  Isaac  R.  Walton 
died  without  conveying,  or  causing  to  be  conveyed,  the  said  prop- 
erty as  agreed  upon." 

Such  is  the  bill  in  this  case,  and  if  there  is  a  charge  of  fraud, 
or  any  intimation  of  a  fraudulent  intent  on  the  part  of  Walton,  at 
the  time  of  procuring  the  deed,  or  at  any  other  time,  it  is  more  than 
I  have  been  able  to  see.  In  the  case  referred  to,  we  held  that 
*'  the  facts  upon  which  relief  is  prayed,  on  thegrownd  offraud,  must 
he  plainly,  fuUy  and  distinctly  alleged,"  and  this  decision  is  there 
sustained  by  numerous  authorities.  I  shall  here  repeat  only  one 
paragraph  of  the  decision  of  the  Lord  Chancellor  in  Imham  ms. 
Child,  (1  Bro,  C.  C.  93.)  ''  1/ the  biU  afforded  a  proper  aUega- 
tion,  it  would  be  time  enough  to  consider  the  evidence ;  but  cer- 
tainly there  is  no  fraud  stated  on  the  face  of  the  bill.  The  bill  does 
not  go  to  destroy,  but  to  affirm  and  reform  the  contract.  It  mast  be 
dkmiaeed." 
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So  here|  does  the  bill  go  to  destroy  the  contract  1  Does  it  not 
tifirm  it  f  and  seek  by  a  decree  of  Chancery,  not  only  to  recover 
hack  the  land  conveyed,  which  would  be  the  effect  where  fraud  is 
charged,  hut  to  compel  the  representative  of  Walton  to  convey  land 
hougkt  hy  WalUmfrom  other  persons,  and  the  negroes  and  other  pro* 
perty  of  Walton,  which  there  is  no  pretence  were  ever  the  property 
of  Robinson  f  Is  not  this  affirming  the  contract  ]  If  it  is  not, 
how 'happens  it  that  the  title  of  Walton  to  his  negroes  and  other 
property  became  divested  out  of  him  and  vested  in  the  complain- 
ants ?  This  would  be  giving  an  effect  lo  fraud,  more  potent  and 
powerful  than  has  been  heretofore  known,  and  in  addition  to 
deed,  devise,  and  all  the  other  conveyances  known  to  the  law,  the 
title  to  land  may  pass  by  fraud !  The  bill  then  seeks  to  affirm 
the  contract.  But  is  there  any  such  principle  known  to  the  law, 
as  affirming  for  the  one  purpose,  and  disaffirming  for  another  ? 

But  if  the  allegations  in  the  bill  made  a  case  oi  fraud,  there  is 
another  objection  fatal  to  the  claims  of  these  complainants.  In 
the  case  above  referred  to,  we  say,  **  No  such  case  is  made  in  this 
bill.  The  hill  should  not  only  have  made  a  proper  case,  hut  have 
heen  brought  by  proper  parties, 'viz :  the  heirs  cU  law  of  Ehenezer 
^^ffy'^  So  here,  if  the  bill  made  a  proper  case,  these  are  not 
the  proper  parties.  The  heirs  at  law  of  Littleberry  Robinson, 
and  not  the  complainants,  are  entitled  to  relief. 

The  distinction,  then,  sought  to  be  drawn  by  the  defendants  in 
error  between  this  case  and  the  case  of  Miller  and  otJiers  vs.  Cot- 
ten  and  others,  not  only  does  not  exist  in  fact,  but  if  it  did,  would 
be  fatal  to  their  cause. 

If  then  the  decision  of  this  Court  in  the  case  last  named,  be  cor-   . 
rect  law,  so  far  as  the  real  estate  L?  concerned  in  this  case,  the  d^* 
cisions  of  the  Court  below,  in  sustaining  this  bill  and  admitting 
parol  evidence  for  the  purpose  of  proving  the  trust  agreement  al- 
leged, were  erroneous  and  must  be  reversed. 

After  the  decision  of  this  Court  in  the  case  referred  to,  cordir 
ally  sanctioned  by  the  whole  Court,  I  had  supposed  the  question 
settled  and  closed ;  but  I  do  not  object  to  its  revision.  Indeed,  I 
am  quite  willing  that  it  shall  be  regarded,  hereafter,  as  the  rule  ' 
of  this  tribunal,  that  its  judgments  are  always  open  to  discussion, 
either  from  the  Bench  or  the  Bar,  when  supposed  to  be  errone- 
ous ;  and  that  our  judicial  authority  shall  rest  klone  upon  the  rea- 
son by  which  it  is  supported.     Aipuming,  then,  this  to  be  the  doc* 
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trine,  at  least  for  the  present,  I  propose  to  examine  the  principles 
upon  which  the  case  of  Miller  and  Gotten  rests.  For  if  they  are 
sound,  they  ought  to  be  sustained. 

Firtt,  I  will  consider  these  bills,  (for  I  can  draw  no  distinction 
between  them,)  as  filed  to  enforce  the  specific  execution  of  the  al- 
leged pai'ol  agreement,  without  any  allegation  of  fraud;  and,Mr- 
omd,  I  will  examine  the  effect  that  such  allegations,  if  made,  would 
have  upon  the  rights  of  the  parties. 

That  parol  evidence  is  inadmissible  to  vary,  add  to  or  contra- 
dict a  written  contract,  is  a  rule  of  law  so  long  and  so  well  estab- 
lished, that  it  would  be  pedantry  to  refer  to  authority  in  support 
of  it.  Upon  this  rule  alone,  how  can  evidence  be  admissible  to 
curtail  and  cut  down  ihejce  simple  granted  by  a  deed,  and  convert 
it  into  a  life  estate?  I  might  here  inquire,  how  far  such  evidence 
is  admissible  to  prove  a  different  consideration  from  that  expres- 
sed in  a  deed ;  but  waiving  this  question,  the  above  view  is,  to  my 
mind,  plain,  simple  and  unanswerable.  It  may  be  replied,  that 
the  object  is  not  to  alter  or  change  the  deed,  but  to  engraft  upon 
it  a  trust.  Though  I  might  reply,  that  evidence  of  this  trust, 
created  at  the  time  qf  the  making  of  the  deed^  would  be  inadmissi- 
ble without  the  Statute  of  Frauds,  upon  the  principle  above  allu- 
ded to,  yet  I  desire  to  meet  the  question,  and  inquire  how  fiu: 
such  evidence  is  admissible  under  the  provisions  of  the  7th  sec- 
tion 29  Cur,  IL  c.  3. 

[2.]  That  section  provides,  **  tJiat  all  declarations  or  creations  of 
truitSy  or  confidences  of  any  lands,  tenements  or  hereditaments, 
shall  be  manifested  or  proved  by  tariting,  signed  by  the  party  who 
is  by  law  .enabled  to  declare  such  trust,  or  by  his  last  will  in  writ- 
ing, or  else  shall  be  void." 

In  the  &ce  of  this  provision  of  the  Statute,  how  can  parol  evi- 
dence be  admissible  to  prove  that  which  the  Statute  requires  shall 
he  proved  by  writing  ?  The  statement  of  the  proposition  is  suffi- 
cient to  refute  it ;  and  when  I  add,  that  the  decision  of  no  respect- 
able Court  can  be  found,  (where  the  Statute  has  been  adopted,)  at 
'variance  with  the  position  now  taken,  it  seems  to  me  that  the  ^- 
goment  on  this  view  of  the  case  is  exhausted.  There  are  few 
sections  of  this  celebrated  Statute,  that  have  not  been  more  or 
less  frittered  away  by  nice  distinctions  and  encroachments  of 
Courts  of  Equity,  but  I  think  I  may  safely  say  none  less  so  than 
the  one  under  consideration,     ^j^re  are  cases  of  imperfectly  ex- 
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presaed  trusts,  where  Courts  of  Equity  will  interfere  and  compel 
the  party  to  carry  out  the  trust  in  good  faith.  Rob.  an  Fr,  96. 
Such  was  the  case  of  Podmore  ts.  Gunnings  (7  Sim.  644,)  cited 
and  relied  on  by  counsel  for  defendants.  Devises  have  been  al- 
lowed to  be  defeated  by  proof  of  a  secret  illegal  tioist,  contrary 
to  the  policy  of  the  law.  MucklesUme  vs.  Braum,  6  Ves.  52.  9 
Ves.  515.  But  these  are  exceptions  not  within  the  reason  or  po- 
licy of  the  Statute.  I  have  examined  carefully  the  authorities  re- 
lied upon  by  the  defendant  in  error,  and  have  found  none  of  them 
contradicting  the  position  here  assumed,  except  tlie  case  of  Tke 
LeMce  of  ThoTiuon  et  ux.  vs.  White^  (1  DaUcu,  447.)  That  case, 
however,  is  no  authority,  as  the  State  of  Pennsylvania  did  not 
adopt  the  English  Statute  of  Frauds,  but  enacted  a  Statute  simi- 
lar of  her  own,  and  in  that  Statute  has  entirely  omitted  the  1th  and 
^th  sections  of  the  English  Statute,  under  which  the  present  ques- 
tion arises.  Per  L  h.  J.  TUghman,  in  Lessee  of  German  vs.  Gab' 
bald,  3  Binney,  304. 

There  is  another  exception,  and  that  is  where  the  transaction 
is  infected  or  tainted  vrithjraud;  and  this  brings  me  to  the  sec- 
ond and  last  view  of  this  portion  of  this  cause  n^pessary  to  be 
considered. 

That  Courts  of  Equity  will  not  permit  the  Statute  of  Frauds 
to  be  used  as  a  cover  for  fraud,  is  a  position  that  no  jurist  will 
deny.  It  shall  be  my  task  to  show,  Jirst,  that  there  is  no  fraud 
charged  in  this  bill,  nor  do  the  circumstances  charged  amount  to 
a  fraud ;  and  second,  that  if  they  did,  the  complainants  are  not  en- 
titled to  the  relief  sought. 

[3.]  I  have  already  extracted  and  incorporated  into  this  opinion 
the  charges  made  in  this  bill,  from  which  it  appears  that  the  only 
complaint  is,  that  Isaac  R.  We\ton  Jailed  to  do  what  he,  in  good 
faith,  promised  and  intended  to  do.  Does  this  failure  constitute 
fraud  ?  In  Miller  and  others  vs.  Gotten  and  others,  we  held  that  it 
did  not,  {p.  350.)  Did  we  hold  right  ?  Can  that  be  dolus  malus 
which  was  done,  and  charged  to  have  been  done  bona  fide  ?  For 
\^e  must  recollect  that  the  fraud  must  be  in  the  original  transac-* 
tion — in  the  procuring  of  the  deed.  The  failure  to  perform  is 
mere  evidence,  say  the  defendants  in  eiTor,  of  the  original  intent. 
Says  Judge  Merriwether,  in  the  charge  excepted  to,  "  It  is  not 
necessary  to  prove  that  the  fraudulent  intent  of  Walton  existed, 
eo  inatanti  with  the  making  of  the  agreement.    If  such  an  intent 
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arose  afterwards,  and  in  pursuance  of  that  intent^  to  defraud  Mrs. 
Harwell,  Walton  failed  to  do  what  he  had  contracted  to  do,  the 
law  will  evidence  his  intcTU  hy  his,  acts,  and  connecting  his  failure 
to  convey  with  the  original  agreement  to  convey,  tmll  presume  the 
existence  of  that  fraudulent  intent  on  the  part  of  Walton  at  the  time 
of  the  conveyance  hy  Robinson** 

Without  inquiring  into  the  correctness  of  this  ingenious  expo- 
sition of  the  law  at  this  time,  how  could  it  apply  to  a  bill  which 
charges,  in  terms,  good  faith  on  the  part  of  Walton?  That  he  ne- 
ver denied  the  trust  to  the  hour  of  his  death,  but  in  good  faith 
went  on  to  execute  it !  A  bill  filed  evidently  under  the  idea  that 
the  part  performance  of  the  trust  would  take  it  out  of  the  provi- 
sions of  the  Statute.  But  to  return.  Did  the  failure  to  convey 
constitute  fraud  ?  Fraud,  under  the  Civil  Law,  is  defined  to  be 
**  any  cunning,  deception  or  artifice  used  to  circumvent,  cheat  or 
deceive  another.''  And  this  definition  Judge  Story  adopts  as  suf- 
ficiently descriptive  o£  actual  fraud.  Story*  s  Eq.  Jur.  §§186, 187. 
4  Peters,  297.  Constructire  frauds  are  such  as  "  by  their  tenden- 
cy to  deceive  or  mislead  other  persons,  or  to  violate  private  or 
public  confidence,  or  to  impair  or  iiTjure  the  public  interests,  are 
deemed  equally  reprehensible  with  positive  fi'auds.''  §258.  '*  But 
if  there  has  been  no  fraud,  and  no  agreement  to  reduce  the  set- 
tlement to  writing,  but  the  other  party  has  placed  reliance  solely 
upon  the  honor,  word  or  promise  of  the  husband,  no  relief  will  be 
granted,  for  in  such  a  case  the  party  chooses  to  rest  upon  a  parol 
agreement  and  must  take  the  consequences.'*  2  Story's  Eq.  Jur, 
§768.  So  says  Lord  Hardwick,  in  Whittan  vs.  Russell,  ( 1  Atk.  448,) 
«« Every  breach  of  promise  is  not  to  be  called  a  fraud."  So  in  the 
case  of  Moss  vs.  Riddle,  (5  Cr.  351,)  the  plea  of  the  defendant  stated 
a  promise  on  the  part  of  the  plaintiff  which  he  h^di  failed  to  comply 
tffith,  by  which  the  defendant  alleged  the  writing  sued  on  became 
void.  This  plea,  it  was  insisted,  contained  sufficient  allegations  of 
fraud;  but  Ch.  J.  Marshall  said, "  There  is  no  allegation  of  fraud, 
and  the  circumstances  pleaded  do  not,  in  themselves,  amount  to 
{raud.  Fraud  consists  in  intention,  and  that  tnteiUion  is  a  fact 
which  ought  to  he  averred.**  So  in  Govemeur  vs.  Elmendorf,  (5 
John.  Ch.  R.  82,)  counsel  for  defendants  insisted  that,  from  the  facts 
stated  in  the  answer,  a  case  of  fraud  was  made  out.  But  Ch.  Kent 
says,  "^  I  do  not  understand  that  any  such  charge  exists  in  the  an- 
swer or  was  intended  by  it,  as  a  substantial  ground  of  defence. 
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though  such  a  charge  is  now  put  forward  hy  the  defendants'  coun- 
sel as  one  of  their  points.  But  it  is  requisite  that  the  charge  of 
fraud  should  be  made  a  distinct  ground  of  allegation  by  the  party  in 
pleading f  otherwise  it  is  not  to  be  deemed  in  issue,  and  cannot  affect 
the  contract  in  question."  See,  also,  the  remarks  of  the  same 
learned  Chancellor,  in  James  vs.  McKemont  6  Johns,  564.  See, 
also,  Roberts  on  Frauds,  79.  3  Rand.  507,  and  cases  there  cited. 
4  Munf  273.  6  Har.  if  John.  435,  445.  4  Ga.  Rep.  519.  12 
Peters,  196. 

I  am  tempted,  at  the  expense  of  being  tedious,  to  insert  here 
the  cases  referred  to  in  Miller  vs.  Gotten  upon  this  point,  and 
more  especially  the  case  of  Imham  vs.  Child,  (2  Bro.  Ch.  C.  93.) 
but  I  forbear,  conceiving  that  the  point  is  amply  sustained  by  the 
authorities  quoted  and  referred  to. 

Counsel  for  the  defendant  commented  at  son>e  length  upon  the 
case  of  Kennedy* s  Heirs  and  Executors  vs.  Kennedy* s  Heirs,  (2  Ala, 
N.  S.  571,)  as  being  an  authority  in  point,  to  show  that  the  char- 
ges  in  this  bill  were  sufficient  to  amount  to  a  charge  of  fraud. 
That  was  an  application,  by  the  children  and  sole  heirs  of  Wil- 
liam E.  Kennedy,  to  set  aside  a  deed  made  by  their  father  to 
Joshua  Kennedy.  William  E.  Kennedy  was  a  free  drinker, 
gradually  becoming  more  intemperate  and  subject  to  intoxicatiour 
and  when  intoxicated,  or  partially  so,  would  make  conveyances 
of  his  real  estate  to  any  one  who  would  ask  him.  He  lived  in 
the  house  with  Joshua  Kennedy,  his  brother,  who  acted  as  his 
agent,  and  in  whom  he  placed  great  confidence,  and  at  his  urgent 
solicitation,  and  that  of  other  friends,  William  made  the  deed 
sought  to  be  set  aside,  upon  the  assurance  of  Joshua,  that  he 
would  hold  it  in  trust  for  the  benefit  of  complainants.  Previous 
to  Joshua's  death,  he  denied  the  trust,  and  set  up  title  in  himself. 
The  Court  held  that  these  allegations  amounted  to  a  charge  of 
fraud,  and  it  b  not  necessary  for  me  to  attack  the  correctness  of 
the  decision ;  oq  the  contrary,  I  think  the  confidential  fiduciary 
relationship  of  the  parties,  of  itself,  would  require  a  Court  of 
Equity  to  look  with  suspicion  upon  such  a  transaction. 

The  rule  I  am  contending  for  is  not  only  the  rule  of  the  booksr 
but  it  is  the  dictate  of  sound  reason.  Let  the  doctrine  be  once 
established,  that  a  failure  to  comply  with  a  parol  promise  made 
cotemporaneous  with  a  deed,  is  ipso  facto,  a  fraud  and  can  be 
proved*  and  the  promise  decreed  to  be  performed  in  Equity,  on 
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tbe  ground  of  fraud,  and  you  do  what  the  Majster  of  Rolls,  in 
Portmore  vs,  Morris,  refused  to  do— deTnolish  one  of  theforemoU 
rules  of  law.  You  have  but  to  allege  a  failure  to  comply  with 
any  parol  stipulation,  and  Equity  must  relieve  on  the  score  of 
fraud.  If  this  bill  had  charged  that  the  parol  agreement  now  set 
up  was  intended  to  be  inserted — would  have  been  inserted  in  the 
written  contract,  but  for  the  fraudulent  promise  on  the  part  of 
Walton  to  execute  it  any  how ;  or  that  it  was  intended  to  be  so  in- 
serted, but  by  fraud  of  Walton  was  wit hh  olden ;  or  that  a  differ- 
ent paper  was  executed  than  was  intended,  and  thus  was  effect- 
ed by  any  "  contrivance  or  design,"  on  the  part  of  Walton,  then 
there  might  be  some  pretence  that  the  allegations  made  a  case  of 
fraud ;  but  when  the  bill  charges,  that  the  parol  agreement  never 
was  intended  to  be  inserted  in  the  written  contract ;  that  reliance 
was  placed  solely  upf)n  the  word  of  Walton,  and  that  it  was  not 
Inisplaced,  for  he,  in  good  faith,  proceeded  to  do  as  he  promised, 
and  acknowledged  the  trust  to  the  day  of  his  death,  and  by  acci- 
dent or  neglect,  not  culpable,  died  without  consummating  his 
promise,  I  must  adhere  to  my  opinion  that  it  makes  no  case  of 
fraud. 

2d.  But  if  it  did,  would  these  complainants  be  entitled  to  the 
relief  sought?  I  think  not.  First,  because  they  are  not  the 
proper  parties ;  and  second,  because,  in  cases  of  fraud,  the  relief 
sought  can  extend  only  to  the  property  so  fraudulently  obtained. 

[4.]  The  effect  of  fraud  is  to  vitiate  the  contract  and  restore  the 
parties  to  their  original  position.  Where  deeds  had  been  frau- 
dulently obtained,  the  remedy  in  a  Court  of  Law  was  inadequate, 
and  recourse  was  had  to  Chancery  to  rescind  tbe  contract  and  or- 
der the  deed  to  be  delivered  up  to  be  cancelled,  or  order  a  re- 
conveyance ;  and  this  is  the  universal  relief  afforded  in  Equity  in 
cases  of  fraudulent  conveyances  of  lands.  In  Pickett  vs,  Loggen, 
(14  Ves,  234,)  Lord  Eldon  says,  '*  It  has  long  been  settled,  that 
if  a  conveyance  has  been  obtained  by  means  which,  in  this  Court, 
have  the  character  of  fraud,  imposition,  &c.  the  person  deriving 
dtle  under  it  is  a  trustee,  and  the  species  of  relief  is  by  directing 
a  reconveyance."  Again,  in  Winch  vs.  Winchester,  (1  Yes,  9f 
Bea,  378,)  the  same  learned  Chancellor  says,  *'  As  to  the  admissi- 
bility of  the  evidence,  it  must  depend  upon  the  purpose  for  which 
it  18  produced.  If  the  defendant  insbts  that  the  evidence  be  re* 
ceived»  kt  wUl  he  entitled  to  have  the  contract  perfonnedt  with  an 
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abatement  of  the  price.  I  think  it  is  not  admissible  for  that  pur- 
pose, as  the  Court  cannot  execute  in  liis  favor  a  written  agreement 
with  a  variation  introduced  by  parol  evidefice;  but  if  he  offers  the 
evidence  for  the  purpose  of  getting  ^id  of  such  contract  altogeth- 
er, for  that  purpose,  I  think  it  may  be  received."  And  so  says 
Judge  Story — **  A  fraudulent  purchaser  will  be  held  as  a  trustee 
for  the  honest  but  deluded  and  cheated  vendor."  2  Eq,  Jur, 
§1265.  In  Whelan  vs.  Whelan,  (3  Cow,  680,)  the  question  was  di- 
rectly made,  whether  the  fraudulent  grantee  could  be  decreed  to 
bold  as  trustee  according  to  the  parol  agreement,  or  whether  the 
convevance  bhould  be  decreed  fraudulent  and  void,  as  was  there 
prayed.  Woodworth,  J.  says,  "  The  farm  in  St.  Lawrence  Coun- 
ty, on  the  face  of  the  agreement,  was  conveyed,  unconditionally, 
to  William.  He  admits  in  his  answer,  that  he  agreed  to  convey 
it  to  Charles.  There  was  no  declaration  or  evidence  of  the  trust 
in  writing  and  the  deed  is  absolute.  This  case  cannot  be  taken  out 
of  the  Statute  of  Frauds.  It  follows  tJven,  tlvat  Charles  could  not 
compel  execution  of  this  trust.  Decree,  that  the  deed  be  annulled 
and  held  for  naught."  Suydam,  Senator,  concurring,  says, 
'*  There  being  no  written  declaration  of  trust,  I  can  see  no  reason 
why  we  should  not  adjudge  a  reconveyance.  On  a  bill  ^led  by 
CharlcSi  or  his  children,  William  might  set  up  the  Statute  of  Frauds 
and  defeat  a  conveyance,**  p.  587.  So  in  the  case  in  2  Ala.  Rep. 
above  referred  to,  the  decree  was  a  reconveyance  of  the  land. 

These  cases  might  be  multiplied  to  any  conceivable  extent,  but 
it  is  unnecessary.  I  need  only  add,  that  I  have  not  been  able  to 
find  a  case  where  a  Court  of  Equity  has  ever  held  the  fraudulent 
grantee  of  land  trustee  for  any  person  save  the  grantor  and  his 
heirs ;  and  that  no  such  case  exists,  I  may  safely  infer  from  the 
fact,  that  the  able  and  indefatigable  counsel  for  defendants  in  er- 
ror produced  none  on  the  argument.  The  only  case  which  seems 
to  look  that  way,  was  the  case  of  Sellack  vs.  Harris,  reported  in 
5  Vtn.  Abr.  521,  and  referred  to  in  2  Story*s  Eq.  Jur.  §768.  In 
this  case  the  father  had  purchased  lands  in  fee  with  the  money  of 
his  second  son,  and  intended  to  devise  them  to  him  ;  but  the  eld- 
est son  promised  that  he  should  enjoy  them  accordingly.  The 
eldest  son  refused  to  comply  after  the  death  of  the  father,  and  it 
was  decreed  that  he  should.  ^  Not  having  this  work,  I  do  not 
know  the  reasons  on  which  this  decision  went.  I  learn  from  3 
Woodes*  Laws  of  Eng.  p.  438,  that  Lord  Keeper  Wright  and  the 
VOL.  vi.         78 
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Master  of  the  Rolls  held  the  eldest  son  entitled  and  refused  re- 
lief; but  Lord  Chancellor  Cotoper  was  of  another  opinion.  The 
case  does  not  conflict  with  the  position  I  have  laid  down,  for  sev- 
eral reasons.  First,  the  puivhase  being  made  with  the  money  of 
the  second  son,  there  was  a  resulting  trust  in  his  favor,  and  the 
eldest  son,  therefore,  held  as  trustee  for  him  ;  and  second,  as  there 
was  no  conveyance  obtained,  a  reconveyance  could  not  be  de- 
creed, for  the  fraud  being  perpetrated  on  the  father,  a  conveyance 
to  his  estate  by  the  heir  would  be  a  conveyance  to  himself.  The 
relief  granted  was  the  only  relief  that  in  the  case  could  be  given. 

I  know  there  is  a  class  of  cases  to  be  found  in  the  books,  where 
a  person  intending,  most  frequently  by  will,  to  confer  a  benefit 
upon  a  third  person,  has  been  hindered  from  so  doing  by  the 
fraud  of  another,  that  such  last  person  has  been  decreed  to  make 
good  the  injury  thus  inflicted;  as  where  executors,  residuary  le- 
gatees or  heirs  have  hindered  the  testator  from  bequeathing  an- 
nuities or  legades,  upon  promises  to  pay  them  any  how,  such 
persons,  after  the  death  of  the  testator,  have  been  forced  by  Equi- 
ty to  make  good  their  promises;  but  upon  examination,  all  such 
cases  will  be  found  to  involve  the  right  to  personalty  only.  It  is 
true,  that  in  some  of  the  cases  legacies  have  been  charged  upon 
lands,  because  the  testator  was  estopped  from  making  such  charge 
by  the  fraudulent  promise  of  the  heir.  The  reason  of  these  cases 
is,  that  the  descent  to  the  heir  was  by  the  consent  of  the  testator, 
he  failing  to  make  the  payment  of  the  legacy  a  charge  on  the 
land.  Such  consent  was  obtained  by  fraud.  The  testator  being 
dead.  Equity  cannot  restore  the  parties  as  they  were.  The  relief 
then  granted  by  a  Court  of  Equity,  is  to  take  away  from  the  heir 
the  benefit  of  this  consent  thus  fraudulently  obtained. 

I  think  I  may  safely  say,  no  precedent  can  be  found  where  the 
fraudulent  grantee  in  a  deed  to  land  has  been  held  as  a  trustee 
for  any  one,  save  the  grantor  and  his  heirs.  For  them  be  certain- 
ly is  trustee.  It  would  be  very  curious  that  he  is  at  one  and  the 
same  time  trustee  for  the  deceived  grantor,  and  trustee  also  fijr 
the  person  for  whose  benefit  the  promise  was  made.  To  illufl- 
trate:  Walton  here,  according  to  this  position,  is  liable  as  trustee 
for  the  grantor,  Littleberry  Robinson,  or  his  heirs,  and  at  the  same 
time  is  liable  to  precisely  the  same  extent  as  trustee  for  Mrs.  Har* 
well.  Would  a  judgment  in  favor  of  the  grantor  protect  him 
against  the  claims  of  Mrs.  Harwell,  or  will  this  decree  protect  bin 
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against  the  heirs  of  Robinson  ?     If  so,  which  is  entitled  1     The 
one  that  sues  first? 

These  complainants  are  not  the  proper  parties.  No  benefit  to 
them  is  alleged  to  have  been  hindei;ied  or  prevented  by  the  frau- 
dulent promise  of  Walton  ;  and  were  it  necessary,  it  might  be  a 
grave  question  whether  or  not  they  are  not  mere  volunteers,  in 
any  view,  in  whose  favor  Equity  never  decrees  a  specific  perfor- 
mance. 

[5.]  But  if  they  were  the  proper  parties,  and  if  the  bill  made 
a  proper  case  of  fraud,  they  could  not  have  the  relief  prayed, 
because  they  seek,  under  this  bill,  to  have  decreed  to  them,  not 
only  the  land  so  fraudulently  obtained,  but  also  all  the  land  pur- 
chased by  Walton  adjoining  the  same,  and  negroes  and  stock  to 
the  value  of  $10,000  besides !  Such  an  effect  to  a  fraudulent 
purchase  .of  lands  is,  I  confess,  new  to  me,  and  a  precedent  for 
it  cannot,  I  apprehend,  be  found  in  the  books.  Indeed,  this 
mode  of  conveying  title  by  Jraud,  is  rather  a  new  head  of  legal 
science.  A  fraudulent  grantee  might  be  decreed  to  account  for 
the  rents,  issues  and  profits.  He  ought  to  be  forced  to  reinstate 
the  party  deceived  to  all  the  rights  he  enjoyed  before  the  fraud 
was  committed,  and  as  if  the  fraud  never  had  been  committed ; 
but  the  proposed  plan  of  amalgamating  the  contract  and  the  Jraud, 
and  where  the  contract  fails  on  account  of  the  Statute,  to  have 
recourse  to  the  fraudy  and  where  the  fraud  is  insufBcient  for  the 
purpose,  to  fall  back  on  the  contract^  is,  to  my  mind,  an  anoma- 
lous proceeding.  As  I  before  remarked,  this  bill  seems  to  have 
been  filed  upon  the  idea  that  apart  performance  of  the  trust  might 
be  gathered  from  the  facts  alleged.  No  such  position  was  assum- 
ed in  the  argument  in  this  Court,  nor  does  the  Judge  below  base 
his  decision  on  any  such  idea.  Nor  would  it  avail  the  defendants 
in  error  if  such  position  had  been  taken,  for  the  acts  done  by 
Walton  were  none  other  than  every  purchaser  does  upon  buying 
land.  He  took  possession,  placed  his  own  negroes  upon  it,  and 
retained  possession  until  his  death.  These  acts  are  indicative  of 
no  trust ;  nor  is  there  any  other  Jact  alleged  from  which  a  Court 
of  Equity  could  presume  the  part  performance  of  a  trust. 

And  it  may  be  well  to  remark  in  all  cases,  that  "  in  order  to 
make  the  acts  such  as  a  Court  of  Equity  will  deem  part  perfor- 
mance of  an  agreement  within  the  Statute,  it  is  essential  that  they 
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should  clearly  appear  to  be  done  sclely  with  a  view  to  the  agreement 
being  performed.'*     2  Story* s  Eq,  Jur.  ^762. 

I  will  only  add,  that  the  same  acts  charged  in  this  case,  existed 
in  the  case  of  Miller  et  al.  vs.  Gotten  et  al,  and  were  there  consid- 
ered as  insufficient  to  take  that  case  out  of  the  Statute.  There 
Daniel  Dufiy  went  in  possession  under  the  deed,  and  retained 
possession  till  his  death.  Here,  Walton  did  precisely  the  same 
acts.  I  see  no  reason  for  changing  my  opinion  as  to  the  effects 
of  them. 

I  have  thus,  at  some  length,  investigated  the  principles  on  which 
my  view  of  this  case,  as  well  as  our  decision  in  Miller  and  others 
vs.  Gotten  and  others^  are  founded,  and  a  farther  examination  of 
the  authorities  hut  strengthens  my  *  conviction  of  the  correctness 
of  that  decision. 

It  remains  to  add  hut  a  few  words  in  reference  to  tl^e  person- 
alty included  in  this  hill.  If  the  ground  of  relief  here  is  fraud 
in  Walton,  I  think  I  have  already  shown  that  such  fraud  can  give 
no  right  to  recover  any  thing  hut  the  land  so  fraudulently  obtain- 
ed, and  that  being  the  basis  on  which  the  Court  below  founded 
its  decision,  I  might  dismiss  this  part  of  the  case  without  farther 
remarks. 

[6.]  But  viewed  as  a  bill  to  enforce  the  performance  of  this 
alleged  contract,  the  complainants,  it  would  seem,  are  remediless, 
because  a  contract  made  both  for  the  sale  olireal  and  personal  pro- 
perty, which  is  entire,  founded  upon  one  and  the  same  considera- 
tion, and  is  not  reduced  to  writing,  is  void,  as  well  in  respect  to 
the  personalty  as  the  realty;  no  principle  of  law  being  better  set- 
tled ^than  that  an  entire  contract  void  in  part  is  void  in  toto,  Thay- 
er vs.  Rock,  13  Wend.  Rep.  53.  Grawford  vs.  MorreU,  8  Johtt, 
253.  Van  Alstine  vs.  Wimple,  5  Gow.  162.  7  Term,  201.  2 
Vent.  223. 

But  I  forbear  to  discuss  this  branch  of  the  case,  or  to  examine 
how  far  this  doctrine  is  applicable  to  the  facts  and  circumstances 
embraced  in  this  bill. 


Warner,  J. 

[1.]  The  object  of  the  complainants'  bill  is  to  obtain  the  specific 
execution  of  an  agpreement  made  between  Littleberry  Robinson 
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and  Isaac  R.  Walton,  the  defendant's  intestate,  for  the  beneiit  of 
Mrs.  Hai'well,  one  of  the  complainants,  who  is  the  daughter  of 
Robinson.  Littleberry  Robinson,  the  father  of  one  of  the  com- 
plainants, being  under  a  natural  and  moral  obligation  to  make  a 
suitable  provision  for  his  daughter,  entered  into  the  following  pa- 
rol agreement  with  Isaac  R.  Walton,  in  his  lifetime : — Robinson, 
on  his  part,  contracted  and  agreed  to  convey  to  the  said  Walton, 
a  certain  tract  of  land  in  the  County  of  Morgan,  known  as  the 
Black  Gum  Hill  lot,  of  the  value  of  four  thousand  dollars,  to- 
gether with  the  stock  of  cattle,  sheep  and  hogs  upon  the  place, 
of  the  value  of  five  hundred  dollars.  The  said  Walton,  on  his 
part,  contracted  and  agreed,  in  consideration  of  said  conveyance  of 
land  and  stock  to  him  by  said  Robinson,  that  he  would  place  twen- 
ty negro  slaves  upon  said  lot  of  land,  and  add  thereto  such  other 
lands  as  might  become  necessary  for  the  said  slaves  and  their  in- 
crease to  cultivate  duiing  the  lifetime  of  said  Walton,  and  at  his 
death  would  deliver  and  convey,  or  cause  to  be  delivered  and 
conveyed  to  the  complainant,  (Mrs.  Harwell,)  the  said  Black  Gum 
Hill  lot  of  land,  with  such  other  land  as  might  be  added  thereto, 
for  the  purpose  aforesaid,  together  with  the  said  twenty  slaves 
and  their  increase,  and  such  stock,  plantation  tools  and  furniture 
as  might  be  upon  said  place  at  the  death  of  said  Walton. 

The  complainants  charge  in  their  bill,  that  Robinson  executed 
his  part  of  the  agreement,  by  making  the  conveyance  of  the  land 
and  stock  to  Walton,  the  latter  paying  him  nothing  therefor ;  nor 
was  he  bound,  by  said  agreement,  to  pay  any  other  consideration 
than  that  set  foith  in  said  agreement  for  the  land  and  ^tock  so 
conveyed  ;  and  that  the  said  Walton,  in  pursuance  of  said  agree* 
ment,  did  put  twenty  negro  slaves  upon  said  plantation,  and  went 
into  possession  of  the  same,  and  did  purchase  other  lands  adjoining 
the  said  Black  Gum  Hill  lot,  as  the  increase  of  said  slaves  made 
it  necessary,  so  that  said  settlement  of  land,  at  the  death  of  Wal- 
ton, comprised  five  hundred  acres ;  that  Walton,  in  his  lifetime, 
often  told  the  complainants  and  other  persons,  that  said  planta* 
tion  and  all  that  was  on  it  would*  at  his  death,  by  virtue  of  his 
said  agreement  with  said  Robinson,  be  the  property  of  complain- 
ants. The  complEunants  also  allege,  that  said  Walton  departed 
this  life  in  the  month  of  January,  1845,  without  making  the  con* 
veyance  as  stipulated  by  said  agreement,  or  giving  any  directions 
as  to  the  delivery  and  conveyance  of  said  property  to  the  com« 
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plainants.  The  defendant  in  his  answer,  denies  the  agreement, 
and  insists  on  the  Statute  of  Frauds  in  bar  of  the  complainants' 
right  to  a  decree.  On  the  trial  of  this  cause  in  the  Court  below, 
exceptions  were  taken  to  the  decision  of  the  Court,  in  overruling 
the  motion  to  dismiss  the  cotnplaiu ants'  bill  for  want  of  equity,  to 
the  admission  of  parol  evidence  offered  to  prove  the  agreement, 
and  to  tlxe  charge  of  the  Court  to  the  Jury  ;  but  all  the  objections 
are  properly  reducible  to  one,  and  that  is,  the  failure  of  the  com- 
plainants to  make  such  a  case  by  their  bill,  and  the  evidence  in 
support  of  it,  as  will  authorize  a  Court  of  Equity  to  grant  them 
the  relief  for  which  they  pray. 

As  we  are  not  unanimous  in  our  opinions  in  this  case,  I  shall 
proceed  to  express  my  separate  reasons  £ot  the  judgment  which 
I  feel  bound  to  render  in  favor  of  the  complainants. 

The  main  ground  of  objection  to  the  complainants'  recovery, 
as  urged  by  the  counsel  for  the  defendant,  is  the  Statute  of 
Frauds.  Their  position  is,  that  the  agreement  to  convey  land  is 
void  by  that  Statute,  and  the  agreement  being  void  as  to  the  land, 
is  also  void  as  to  the  personalty ;  that  an  agreement  void  in  part 
is  void  as  to  the  whole.  As  I  am  for  affirming  the  judgment  of 
the  Court  below  as  to  the  entire  agreement,  including  the  land  as 
well  as  the  personal  property,  I  shall  not  discuss  the  question 
whether  an  agreement  void  in  part  is  void  as  to  the  whole,  but 
shall  leave  the  discussion  of  that  branch  of  the  case  entirely  to 
my  brethren. 

By  the  4th  section  of  the  Statute  of  Frauds,  it  is  declared,  *'  No 
action  shall  be  brought  upon  any  contract  or  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agi'eement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorised."     Pri$tce,  915. 

In  a  Court  of  Law,  I  concede  the  complainants  could  not  en- 
force a  specific  execution  of  this  agreement,  although  based  upon 
a  sufficient  consideration,  nor  in  a  Court  of  Equity,  unless  there 
had  been  a  part  performance  of  it 

Whenever  there  has  been  upari  per/brmamce  of  a  parol  agpree- 
ment  for  the  conveyance  of  land,  a  part  execudam  of  the  subttamee 
of  the  agreement,  acts  done  and  performed,  unequivocally  refer- 
ling  to,  and  resulting  from  the  agreement,  and  such  that  tlie  patty 
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in  whose  favor  the  agreement  was  made,  would  suffer  an  injury 
amounting  to  frauds  by  the  refusal  of  the  other  party  to  execute 
it,  a  Court  of  Equity  will,  in  such  cases,  decree  a  specific  perfor- 
mance of  the  agreement.  1  Maddock^s  Chan,  378.  Fanblanque's 
Eq.  top  page,  157,  3d  Amer.  Ed,  2  Story's  Eq.  62,  §759.  Cleric 
v$,  Wright,  1  AtJcyns'  Rep.  12.  Walker  vs.  Walker,  2  Atkyns' 
Rep,  100.     Gregory  vs,  Mitchell,  18  Vesey,  328. 

The  principle  by  which  Courts  of  Equity  are  governed  in  de- 
creeing a  specific  execution  of  parol  contracts,  within  the  Sta- 
tute of  Frauds,  when  there  has  been  a  part  performance,  is,  that 
inasmuch  as  the  Statute  was  enacted  to  prevent  fraud,  a  party 
will  not  be  permitted  to  take  shelter  under  the  Statute  and  per' 
petrate  fraud;  or,  a»  Mr.  Justice  Story  states  the  principle^ 
*'  Where  one  party  has  executed  his  part  of  the  agreement,  in  the 
confidence  that  the  other  party  would  do  the  same,  it  is  obvious 
that  if  the  latter  should  refuse,  it  would  be  9,  fraud  upon  the  for- 
mer to  suffer  this  refusal  to  work  to  his  prejudice."  Stary^s  Eq. 
64.  The  rule,  as  stated  by  Mr.  Fonblanque,  is  equally  explicit 
and  satisfactory — "  If  the  agreement  be  carried  into  execution  by 
one  of  the  parties,  as  by  delivering  possession,  and  such  execution 
be  accepted  by  the  other,  he  that  accepts  it  must  perform  hispait; 
for  where  there  is  a  performance,  the  evidence  of  the  bargain 
does  not  lie  merely  upon  the  words,  but  upon  the^c^  performed, 
and  it  is  unconscionable  that  the  party  that  has  received  the  advan- 
tage should  be  admitted  to  say,  that  such  contract  was  never 
made."     Fonblanque's  Eq,  157. 

In  Buckmaster  vs,  Harrop,  (7  Vesey,  346,)  Lord  Eldon  states 
the  grotlnd  of  the  interference  of  the  Court  to  decree  a  specific 
performance  of  agreements  within  the  Statute,  to  he  fraud  in  re- 
f using  to  perform  the  agreement  after  performance  hy  the  other  par^ 
ty,  Niven  vs,  Belknap,  2  John,  R,  587.  Massey  vs.  McUvrain,  2 
HiWs  Ch.  Rep.  425. 

I  have  endeavored  to  establish  the  principle  on  which  Courts 
of  Equity  proceed  to  decree  a  specific  execution  of  a^eements 
within  the  Statute  of  Frauds. 

[2.]  The  next  question  to  be  considered  is,  whether  the  com- 
plainants have  made  such  a  case  by  their  bill,  as  to  bring  it  within 
that  principle ;  or  in  other  words,  have  the  compl^nants,  by  their 
bill  laid,  thefbundation  for  the  introduction  of  the  parol  evidence, 
which  was  admitted  on  the  trial  by  the  Court  below  ?     The  com- 
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plainantd  have  alleged  tbc  agreement  made  by  the  contracting  par- 
ties, and  the  consideration  for  that  agreement ;  that  the  agreement 
was  certainlf/  executed  on  the  part  of  Robinson,  by  conveying  to 
Walton  the  Black  Gum  Hill  lot  of  land,  and  the  stock  thereon,  oi 
the  value  of  forty-five  hundred  dollars,  and  the  acceptance  thereof 
by  Walton,  who  went  into  possession  of  the  same,  and  cultivated 
it  until  his  death,  without  paying  any  other  consideration  tberefor, 
than  his  agreement  to  convey  the  property  at  his  death  to  the 
daughter  of  Robinson,  and  the  adopted  daughter  of  tho  defend- 
ant's intestate ;  that  Walton,  the  defendant's  intestate,  placed  twen- 
ty negro  slaves  on  the  land  so  conveyed  by  Robinson,  in  pwrsu- 
ance  of  the  agreement,  and  did  purchase  other  lands  adjoining  the 
Black  Gum  Hill  lot,  as  the  increase  of  said  slaves  made  it  neces- 
sary, and  departed  this  life  in  January,  1845,  without  making  any 
conveyance  of  the  property  to  the  complainant,  Mrs.  Harwell,  as 
by  the  terms  of  the  agreement  on  his  part,  he  was  bound  to  have 
done.     So  it  will  be  perceived,  that  the  agreement  was  not  only 
wliolhj  executed  on  the  part  of  Robinson  for  the  benefit  of  hia 
daugliter,  but  was  so  far  executed  by  Walton,  as  to  place  twenty  ne- 
gro slaves  upon  the  land,  in  pursuance  of  the  agreement,  who  went  in- 
to  the  possession  of  tlut  land  and  stvck,  cultivated,  used,  and  enjoyed 
the  same  during  his  lifetime,  without  paying  any  other  considera- 
tion, than  his  agreement  to  convey  the  property  to  the  daughter 
of  Robinson,  for  whose  benefit  the  contract  was  made,  but  which 
conveyance  he  never  executed  on  his  part,  as  in  Equity  and  good 
faith,  by  the  terms  of  his  contract  with  Robinson,  he  ought  to  have 
done.     Such  refusal  and  failure  to  execute  t^e  agreement  on  the 
part  of  Walton,  when  it  had  been  executed  on  the  part  of  Robin- 
son, in  the  confidence  that  he  would  act  in  good  faith  on  hia  part 
towards  his  daughter,  and  having  enjoyed  the  benefit  of  that 
agreement  for  a  number  of  years,  is  9i  fraud  upon  the  rights  .of 
Mrs.  Harwell ;  and  such  a  fraud  too,  as  a  Court  of  Equity  will 
not  permit  to  be  sheltered  and  protected  under  a  Statute  enacted 
to  prevent  fraud.     It  is  not  necessary  to  allege  the  commission  of 
a  fraud  in  totidem  verbis.     If  the  bill  states,  with  distinctness  and 
precision,  facts  and  circumstances  which  in  themselves  amount  to 
fraud,  it  is  sufficient.     Kennedy  vs,  Kennedy,  2  Ala,  Rep,  604. 

I  place  my  judgment  expressly  upon  the  ground,  that  there 
was  such  a  jmrt  execution  of  this  agreement  on  the  part  of  the  con- 
tracting parties,  according  to  the  case  made  by  the  complainants* 
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bill,  that  tbe  refusal  and  failure  of  Walton,  to  execute  his  part  of 
the  agreement,  by  making  a  conveyance  of  the  property,  accord- 
ing to  the  terms  of  that  agreement,  is,  according  to  the  well  settled 
principles  by  which  Courts  of  Equity  view  such  transactions,  a 
gro99  fraud  upon  the  rights  of  Mrs.  Harwell,  for  whose  benefit  the 
agreement  was  made ;  and,  therefore,  the  parol  evidence  was 
properly  admitted  by  the  Court  below. 

The  verdict  of  the  Jury  establishes  the  agreement^  and  the  acts 
of  part  performance,  as  charged  in  the  complainant's  bill,  and  the 
evidence,  in  my  judgment,  was  amply  sufficient  for  that  purpose. 

The  testimony  of  John  B.  Walker,  one  of  the  several  witnesses 
examined  for  the  complainants,  is  very  strong  in  support  of  the 
agreement,  not  only  as  to  the  declarations  of  Walton,  but  to  his 
acU,  In  1840,  the  witness  drew  a  will  for  Isaac  R.  Walton,  who 
gave  the  Black  Gum  Hill  plantation,  negroes,  and  every  thing  ap- 
pertaining to  it,  horses,  mules,  stock,  &c.  to  Mrs.  Harwell,  one  of 
the  complainants.  When  it  was  written  and  read  to  him,  he  said, 
"  he  had  now  done  what  he  had  prcnnised  Littleberry  Robinson 
in  his  lifetime,  to  do."  The  plantation  was  kept  separate  from 
his  other  plantations.  Witness  kept  the  will,  and  afterwards 
gave  it  back  to  Walton,  who  told  him  he  intended  to  destroy  it, 
and  it  was  destroyed  in  1842 — said  one  of  his  reasons  for  destroy^ 
ing  the  will  was,  that  Doctor  Harwell  did  not  please  him,  and  he 
wished  to  change  that  clause. 

Taking  the  whole  of  the  testimony  contained  in  the  record,  and 
in  my  judgment,  there  will  be  found  but  few  cases  in  which  parol 
agreements  have  been  established  by  more  convincing  and  irre- 
fragable evidence.  The  counsel  for  the  defendants  have  insisted, 
with  some  degree  of  zeal,  that  the  principles  settled  by  this  Court, 
in  the  case  of  MiUer  V9,  CoUen,  (5  Ga.  Rep,  341,)  must  control 
thb  case.  I  have  not  been  able  myself  to  perceive  the  analogy  in- 
sisted on  in  the  argument.  In  the  judgment  rendered  in  Miller 
vs.  Gotten  I  concurred,  and  it  now  meets  with  my  entire  approba- 
tion. If  I  understand  the  questions  involved  in  the  judgment  of 
the  Court,  in  that  case,  it  does  not  now  stand  in  my  way.  In  that 
case,  the  complainants  claimed  to  be  entitled  as  remainder-men 
in  trusty  under  a  deed  made  by  Ebenezer  Duffy  to  Daniel  Duffy, 
which  deed  on  its  face,  purported  to  have  been  made  for  a  valua- 
ble consideration  paid  by  the  grantee  to  the  grantor.  The  com- 
plainants claimed  under  this  deed,  and  relied  on  it  as  part  of  their 
VOL.  VI.         79 
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tide.     They  offered  parol  evidence,  to  contradict  the  fact  of  the 
deedf  under  which  they  claimed  title,  and  to  engraft  a  trust  in  their 
favor  upon  that  deed  by  parol  evidence,  without  alleging  any 
fraud  in  the  execution  of  the  deed.     The  7th  section  of  the  Stat- 
ute of  Frauds  declares  that,    "  AH  declarations,  or  creationa  of 
trusts  or  confidences  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing  signed  by  the 
party,  who  i^  by  law  enabled  to  declare  such  trust,  or  by  his  last 
will  in  writing,  or  else  they  shall  be  utterly  void  and  of  none  ef- 
fect"    Prince,  915.     The  parol  evidence  offered  to  contradict  the 
&ce  of  the  deed  under  which  the  complainants  claimed  title,  and 
to  engraft  a  trust  in  their  favor  as  remainder-men  upon  the  deed, 
was  rejected  by  the  Court  in  Miller  vs.  Gotten,  there  being  no  al- 
legation that  the  deed  was  written  different  from  what  the  parties 
intended,  or  vajjraud  whatever  in  its  execution.     In  this  case, 
the  complainants  do  not  seek  to  engraft  any  trust,  in  their  favor, 
upon  the  deed  from  Robinson  to  Walton.     The  complainant's  title 
to  relief  is  based  upon  the  agreement  alone,  and  not  upon  the  deed 
from  Robinson  to  Walton ;  that  deed  was  executed  just  as  it  was 
intended  to  have  been  executed  by  the  parties  to  it,  and  constitut- 
ed the  consideration  for  the  agreement,  which  the  complainants 
now  seek  to  have  specifically  executed  in  their  favor.     The  com- 
plainants allege  the  agreement  between  the  parties  under  which 
they  claim  to  be  entitled  to  equitable  relief,  and  also  allege  the 
conveyance  of  the  land  and  stock  by  Robinson  to  Walton,  as  the 
consideration  fbr  the  agreement  paid  by  Robinson  to  Walton,  as 
part  performance  of  the  agreement.    It  was  part  of  the  agreement 
between  the  contracting  parties,  that  Robinson  should  convey  the 
land  and  stock  to  Walton,  not  in  trust  for  the  benefit  of  Mrs.  Har- 
well, but  as  a  consideration  fbr  the  agreement,  by  which  Walton 
bound  himself  to  place  twenty  negro  slaves  upon  the  land,  and 
purchase  other  lands,  as  the  increase  of  the  slaves  should  render 
it  necessary ;   and  at  his  death  to  convey  itte  trAo2e^-the  Black 
Gum  Hill  lot — the  twenty  negroes  and  their  increase— the  stock, 
and  the  land  afterwards  to  be  purchased,  as  the  increase  of  the 
slaves  should  render  it  necessary,  to  Mrs.  HarwelL 

The  only  object  fbr  alleging  a  conveyance  of  the  land  and  stock 
to  Walton  by  Robinson,  was,  to  show  the  payment  oftkeconsid' 
eration  of  the  agreement  by  Robinson,  and  that  Walton  had  en- 
joyed the  full  hcneft  of  the  contract  on  his  part,  and  then  fraudU' 
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lendy  refused  to  execute  his  part  of  the  agreement,  which  fraud- 
ulent refusal  operated  as  an  injury  to  the  rights  of  Mrs.  Harwell, 
for  whose  benefit  the  agreement  was  made. 

In  the  consideration  of  a  Court  of  Equity,  the  refiual  of  Walton 
to  fully  execute  his  part  of  the  agreement,  by  making  a  convey- 
ance of  the  property,  amounts  to  frauds  and  constitutes  in  this 
case,  the  gravamen  of  the  complainants'  bill. 

In  Miller  vs.  Gotten,  the  parol  evidence  was  offered  to  eugrafb  a 
naked  parol  trust  upon  a  deed  for  land,  under  which  the  complain- 
ants claimed  title,  without  having  laid  any  foundation,  whatever,, 
for  the  introduction  of  such  evidence,  hy  the  allegation  of  any  fact 
in  their  bill,  from  which  a  Court  of  Equity  could  even  presume 
fraud,  BO  as  to  take  the  case  out  of  the  7th  section  of  the  Statute 
of  Frauds.  In  this  case  the  complainants  seek  to  obtain  the  spe- 
cific execution  of  an  agreement  for  the  conveyance  of  land,  within 
the  4th  section  of  the  Statute  of  Frauds,  not  to  engraft  a  mere  luz* 
ked parol  trust  upon  a  deed,  absolute  upon  its  face,  within  the  7th 
section  of  the  Statute. 

In  Miller  vs,  Gotten,  there  was  nofoundation  laid  in  their  bill  for 
the  introduction  of  parol  evidence.  In  this  case  the  complainants 
have  laid  xYiefoundation  for  the  introduction  of  parol  evidence,  to 
take  the  case  out  of  the  Statute,  by  alleging  such  apart  execution 
of  the  agreement,  by  one  of  the  contracting  parties,  and  acceptance 
by  the  other,  that  to  permit  one  of  the  parties  to  recede  from  the 
agreement,  would,  in  view  of  a  Court  of  Equity,  operate  as  an  tn- 
jury  to  the  complainants,  for  whose  benefit  the  agreement  was 
made,  amounting  to  fraud;  and  that,  in  my  judgment,  constitutes 
a  clear  and  marked  distinction  between  this  case  and  MiUer  vs. 
Gotten.  The  object  of  the  agreement  was  to  make  provision  for 
Mrs.  Harwell,  who  was  the  daughter  of  one  of  the  contracting 
parties,  and  the  adopted  daughter  of  the  other.  The  complain- 
ants are  not  mere  volunteers.  2  Story^s  Eq.  103,  §793.  Mintum 
vs.  Seymour,  4  John.  Gh.  Rep.  500.  EUis  vs.  Nimmo,  10  Eng. 
Gh.  Rep.  534. 

The  agreement  was  executed  on  the  part  of  Robinson,  in  the 
confidence  that  it  would  be  executed  by  Walton,  for  the  purpose 
of  making  a  suitable  provision  for  his  daughter,  and  his  refiisal 
to  execute  his  part  of  the  agreement  is  injurious  to,  and  a  fraud 
upon,  the  rights  of  that  daughter,  now  one  of  the  complainants. 
'<  Fraud,  (says  Mr.  Justice  Story,)  in  the  sense  of  a  Court  of  Equi- 
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ty,  properly  includes  all  acts,  omissions  and  concealments  which 
involve  a  breach  of  legal  or  equitable  duty,  trust  or  ctrnfidence 
justly  reposed,  and  are  injurious  to  another,  or  by  which  an  un- 
due and  unconscientious  advantage  is  taken  of  another ;  and  Courts 
of  Equity  will  not  only  interfere  in  cases  o^ frauds  to  set  aside 
acts  done,  but  they  will,  also,  if  acts  have,  h^  fraud,  beenprevent- 
edfrom  being  done  by  the  parties,  interfere  and  treat  the  case  ex- 
actly as  if  the  acts  had  been  done"  1  Story's  Eq,  197,  §187. 
Kennedy  vs,  Kennedy,  2  Ala,  Rep.  571. 

[3.]  In  a  Court  of  Equity,  all  agreements  are  considered  as 
performed,  which  are  made  for  a  valuable  consideration,  in  favor 
of  persons  entitled  to  insist  upon  their  performance;  they  are  to 
be  considered  as  done  at  the  time  when,  according  to  the  tenor 
thereof,  they  ought  to  have  been  performed ;  they  are  also  deem- 
ed to  have  the  same  consequences  attached  to  them,  so  that  one 
party,  or  his  privies,  shall  not  derive  benefit  from  his  laches  or  ne- 
glect;  and  the  other  party,  for  whose  profit  the  contract  was  de- 
signed, or  his  privies,  shall  not  suffer  thereby.  1  Story's  Eq.  79, 
§61.  Having  taken  this  agreement  out  of  the  Statute,  a  Court  of 
Equity  will  execute  it  according  to  the  intention  of  the  contract- 
ing parties,  for  it  is  a  rule  in  Equity,  that  what  is  covenanted  to 
be  done  for  valuable  consideration,  is  considered  as  actually  done. 
Bash  vs.  Dalnay,  3  Atkyns'  Rep.  534.  Crabtree  vs.  Bramble^ 
lb.  687.  In  Massey  vs.  McHvain,  (2  JSHTs  Ch.  Rep,  428,)  it  was 
held,  that  a  parol  agreement  to  convey  land,  set  up  by  the  Court* 
has  equal  validity  with  a  deed  containing  a  covenant  to  convey. 
In  Crreenaway  vs.  Adams,  (12  Vesey,  401,)  the  Master  of  the 
Rolls  said,  *^  The  party  injured  by  the  non-performance  of  a  con- 
tract, has  the  choice  to  resort  either  to  a  Court  of  Law  for  dama- 
ges, or  to  a  Court  of  Equity  for  a  specific  petformance.'*  The 
complainants  in  this  case  have  resorted  to  a  Court  of  Equity  for 
the  specific  performance  of  the  agreement  made  for  their  benefit^ 
and  for  the  reasons  already  stated,  I  am  of  the  opinion  they  are 
entitled  to  have  it  executed  according  to  the  intention  of  the  con- 
tracting parties. 

[4.]  The  decree  rendered  for  the  complainants,  is  for  the  sum 
of  twelve  thousand  and  ten  dollars,  and  twenty-seven  cents  by 
way  of  damages ;  the  defendant  by  a  sale  of  the  property  men- 
tioned in  the  agreement,  having  put  it  out  of  his  power  specifioaUy 
to  perform  the  agreement    In  such  a  case  it  is  competent  for  a 
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Court  of  Equity  to  decree  compensation  by  way  of  damages. 
Phillips  vs.  Thompson,  1  John.  Ch.  Rep.  150.  Greenaway  vs.  Ad- 
ams, 12  Vesey's  Rep.  400. 

In  every  view  in  which  I  have  been  enabled  to  consider  this  case, 
I  have  an  abiding  confidence  that,  according  to  the  fundamental 
principles  by  which  Courts  of  Equity  are  governed  in  dispensing 
justice,  the  judgment  bf  the  Court  below,  decreeing  a  specific 
execution  of  the  entire  agreement,  should  be  affirmed. 


INDEX 


ABATEMENT. 

See  Adminutraiors,  Sft,  1.     Tenants  in  Common,  1,  2, 

ACCOUNT, 
See  Administrators,  4^.  10. 

ADMINISTRATORS,  EXECUTORS,  &c. 

1.  Where  a  free  person  of  color  is  a  party  to  a  suit  in  the 
Courts  of  this  State,  and  dies,  the  stiit  ahates,  and  ad- 
ministration should  be  taken  out  on  the  estate  of  such 

free  person  of  color.     Scranton  et  ah  vs.  Demere 93 

2.  In  an  action  by  the  present  guardian  against  the  admin- 
istrator of  the  former  gtiardian  and  hii  sureties  on  the 
bond,  the  plaintiff  must  show  affirmativeli/  some  act  of 
waste  or  mal-administration  by  his  predecessor  during 
his  life  ;  and  the  bare  reception  of  money  for  his  wards, 
without  farther  proof  of  default,  is  not,  per  se,  a  breach 
of  the  bond.     Rai/,  adm'r  and  others  vs.  The  Justices, 

Sfc.  Macon  County * 305 

3.  The  Act  of  1820,  authorizing  securities  to  be  joined 
with  the  principal  in  suits  upon  executors',  administra- 
tors' and  guardians'  h&n^Sr  considered.     Ibid, 

4.  In  an  action  by  the  present  guardian  against  the  admin- 
istrator of  a  deceased  guardian  and  his  securities  upon 
their  bond,  in  which  the  breach  alleged  is  the  receipt  of 
three  several  sums  of  money  by  the  former  guardian,, 
which  he  had  appropriated  to  his  own  use,  the  measure 


632  INDEX. 

of  damages  ia  the  aggregate  of  principal  and  accruing 
interest.     Ibid. 

5.  Ordinarily,  guardians  who  have  given  security  for  the 
faithful  performance  of  their  duty,  have  the  legal  control 
over  mortgage  debts  owing  their  wards,  and  a  right  to 
receive  and  collect  the  monies  due  thereon,  and  to  re- 
lease the  same  in  the  proper  exercise  of  their  discretion 

as  guardian.     Perkins  and  others  vs.  Dyer 401 

6.  But  where  a  mortgage  is  executed  to  a  mother,  as  the 
natural  guardian  of  her  children,  by  the  administrator 
of  their  deceased  father,  to  secure  them  in  their  patrimo- 
ny, which  he  has  wasted,  it  is  not  in  the  power  of  the 
mother  fraudulently  to  discharge  the  mortgage  lien,  to 
the  prejudice  of  the.  infant  cestui  que  trust,  especially 
where  she  has  failed  to  give  bond  as  required  by  law,  to 
protect  them  against  mismanagement.    Ibid. 

7.  At  Common  Law,  the  mother,  as  guardian  by  nature 
or  for  nurture,  has.no  control  over  the  estate  of  her  mi* 
nor  children.     Jbid* 

8.  An  administrator  who  has  been  guilty  of  gross  neglect 
in  not  making  returns  of  the  condition  of  the  estate  in 
his  hands :  Held^  that  interest  should  be  compounded 
against  him  every  six  years  on  balances  in  his  hands. 
Fall,  administrator i  vs.  Simmons  and  others 265 

9.  An  executor,  administrator  or  guardian  who  fails  to 
make  returns  annually,  according  to  law,  forfeits  all 
commissions  for  his  trouble  in  managing  the  estate. 
Ibid. 

10.  Where  a  guardian  pleads  in  bar  of  an  account,  the  re- 
ceipts of  his  wards  as  evidence  of  a  final  settlement: 
Held,  that  his  admission  in  his  answer  in  support  of  his 
plea,  that  he  had  not  made  regular  returns  to  the  Court 
of  Ordinary,  wais  such  a  circumstance  as  cast  suspicion 
upon  the  fairness  of  the  settlement  and  would  avoid  the 
plea.     Briers  vs.  Hackney  and  others. .  - .  - 419 
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11.  Where  the  provisions  of  the  Act  of  1812,  authorizing 
an  executor,  administrator  or  guardian,  whose  residence 
shall  be  changed  from  one  County  to  another,  to  make 
his  retttms  in  the  County  in  which  he  lives,  are  fully 
complied  with,  the  sureties  on  the  first  bond  are  dis- 
charged from  all  farther  liability  on  account  of  their 
principal.     The  Justices,  ifc.  vs,  Selman  and  others 432 

15.  Where  the  Court  of  Ordinary  have  granted  letters  tes- 
tamentary, of  administration  or  guardianship,  to  a  per- 
son entitled  and  capable  of  discharging  the  duties  of  the 
trust,  no  new  appointment  can  be  made,  unless  the  for- 
mer is  vacated  by  death,  removal  or  some  other  way  ; 
and  the  new  appointment  being  void,  the  bond  also  is 
void,  given  for  the  faithful  performan^  of  the  trust  del- 
egated to  the  new  appointee.     Ibid, 

13.  By  a  fair  construction  of  the  Statutes  of  this  State, 
executors,  administrators  and  guardians  are  required  to 
take  the  oath  prescribed,  before  the  Court  of  Ordinary, 
Echols  and  Wife  vs.  Barrett 443 

14.  Where  it  appears  from  the  record  of  the  Court  of  Or- 
dinary, that  an  administrator,  appointed  by  the  Court, 
was  one  of  the  Justices  presiding  at  the  time  of  making 
the  appointment :  Held,  that  the  appointment  was  void, 
for  the  reason  that  no  one  can  be  a  judge  in  his  own 
case.     Ibid. 

15.  The  division  of  a  testator's  estate  by  the  legatees  un** 
der  the  will,  by  consent,  is  no  defence  to  an  action  at 
law,  brought  by  the  legally  appointed  administrator,  with 
the  will  annexed,  for  the  purpose  of  recovering  the  tes- 
tator's property,  to  make  due  and  legal  administration 
thereof.     Ibid. 

See  Appeal,  2,  3.  Distribution,  1.  Equity,  8,  9, 10.  Eix* 
idencct  30.     Parties,  1.     Slaves,  Sfc.  1. 

ADVERTISEMENT. 

See  Bond,  3.     Evidence,  32. 
♦ot.  ti.        80 
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AMENDMENT. 
See  Equity,  29.     SteamboaUy  ifc,  7.     Writ  of  Error r  1. 

APPEAL. 

1.  Where  a  warrant  of  attorney  was  executed  under  the 
rule  of  the  Court,  to  confirm  an  appeal  entered  by  the 
agent  of  the  party  to  the  suit,  in  which  it  was  recited 
that  he  "ratified"  and  "  confirmed"  all  that  the  agent  had 
done  or  might  thereafter  do  in  the  premises,  "  without 
incurring  cost  to  me :"  Heldt  that  the  authority  of  the 
agent  to  enter  the  appeal  was  ratified  by  his  principal, 
and  that  he  would  beJ>ound  for  all  costs  necessarily  in- 
cident to  the  entering  such  appeal,  notwithstanding  the 
qualification  in  the  warrant  of  attorney.  Scranton  and 
otken  w.  Demere  and  others 92 

2.  Afler  final  judgment  against  the  original  party,  it  is 
competent  for  the  plaintiff,  by  scire  faciaMf  to  charge  the 
estate  of  the  security  on  the  appeaL  The  Bank  of 
CAarle$ton  vs.  Moore 416 

3.  Hie  Act  of  1826»  authorizing  judgment  to  be  entered 
up  against  the  principal  and  surety  on  the  appeal,  is 
only  cumulative,  and  the  party  may  still  proceed  to  en- 
force the  judgment  against  the  surety  by  writ  of  acire 

Jaeias,  or  action  of  debt  on  the  appeal  bond,  as  at  Com- 
mon  Law.     Ibid, 

ASSIGNMENT  OF  ERKOES. 

See  Practice,  3, 13. 

ASSIGNOR  AND  ASSIGNEE. 

See  Promiuory  Notes,  6,  7. 

ATTACHMENT. 
1.  Where  a  Sheriff  has  collected  money  on  an  execatienf 
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and  fails  to  pay  it  over,  the  party  injured  by  such  failure 
may  have  an  attachment  for  contempt  against  such  She- 
riff; and  if  such  attachment  is  procured  at  the  instance 
of  the  plaintiff  in  execution,  for  his  own  benefit,  and  to 
redress  his  own  individual  wrong,  it  is  a  civil  process, 
and  such  plaintiff  in  execution  is  liable  to  pay  the  costs 
of  the  Sheriff's  imprisonment,  and  not  the  County. 
The  Justices,  8fc.  vs.  Bivins 575 

ATTORNEY. 

1.  An  attorney  at  law  who  has  money  or  other  effects 
belonging  to  the  defendant  in  his  hands,  is  subject  to  be 
gamisheed.     Tucker  vs.  Butts  et  al 580 

See  Appeals  1. 

BAILMENT. 

1.  There  is,  on  the  part  of  the  hirer,  an  implied  obligation 
not  only  to  use  the  thing  hired  with  due  care  and  mode- 
ration,  but  also  not  to  apply  it  to  any  other  use,  or  de- 
tain it  beyond  the  time  for  which  it  was  hired.  Tke 
Mayor,  ifc,  vs.  Howard 213 

2.  If  the  thing  hired  is  used  for  a  different  purpose  from 
that  intended  by  the  parties,  or  in  a  different  manner,  or 
for  a  longer  period,  the  hirer  is  not  only  responsible  for 
all  damages,  but  if  a  loss  occurs,  even  by  inevitable  cas- 
ualty, he  will  generally  be  responsible  therefor.     Ihid. 

3.  The  contract  of  hire  being  one  of  mutual  benefit,  the 
hirer  is  bound  only  for  ordinary  diligence,  or  for  that  care 
and  diligence  which  the  generality  *of  mankind  use  in 
keeping  their  own  goods  of  the  same  kind.     Ihid. 

See  Trover,  4. 

BANK. 

S^e  Sureti^,  I,  2. 
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BANKRUPT  LAW. 

1.  The  Court  declines  expressing  any  opinion  as  to  the 
validity  of  the  Bankrupt  Law  of  1842,  it  being  unneces- 
sary to  the  decision  of  the  cause.  King  vs.  The  Central 
Bank 257 

2.  It  is  not  a  valid  defence  for  an  indorser^  that  the  maker 
has  been  discharged  under  the  Bankrupt  Law.     Ibid. 

BILL  OF  EXCEPTIONS. 

See  Practice  Supreme  Court. 

BOND. 

1.  A  bond  may  be  delivered  as  an  escrow  hj  the  sureties  to 

the  principal  obligor.     Crawford,  Gov.  vs.  Foster 202 

2.  If  two  of  the  sureties  of  a  SherifTs  bond,  sign  upon 
condition  that  the  instrument  is  not  to  be  considered  as 
executed  until  the  signatures  of  two  others  ai*e  obtained, 
and  it  is  left,  with  the  knowledge  and  by  the  consent  of 
the  Justices  of  the  Inferior  Court  who  were  officiating 
in  taking  it,  in  the  hands  of  the  principal  obligor  for  that 
purpose,  it  is  no  error  to  admit  evidence  of  those  facts, 
or  to  hold  that  the  bond  is  void  as  to  the  defendants  who 
subscribed  it,  provided  the  condition  is  not  performed. 
Bid. 

3.  In  an  action  on  a  forthcoming  bond,  conditioned  to  de- 
liver property  to  the  Sheriff  at  the  time  and  place  of 
sale,  when  required  by  him  :  Held,  that  it  was  unneces- 
sary to  prove  a  personal  demand — ^the  advertisement  be- 
ing a  sufficient  notice  to  the  pai'ty.     Thompson  vs.  Mapp,      260 

4.  A  Sheriff's  bond,  taken  and  approved  by  only  two  of  the 
Justices  of  the  Inferior  Court,  is  not  good  and  valid  as 
a  statutory  bond.  Crawford,  Crov.  ^.  vs.  Meredith  and 
another : . . . .       552 
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See  Administrators,  Executors^  ifc.  2,  3,  4,  10,  12.  Evi- 
dence, 31.     Pleading,  2.     Sheriffs  Band,  1,  2,  3. 

BOOKS. 

See  Evidence,  26,  27. 

BRIDGES. 

See  Ferries  and  Bridges. 

CASHIER. 

1.  The  Cashier  of  the  Central  Bank  is  not  a  competent 
witness  under  its  charter  to  prove  the  contents  of  the 
books  of  the  Bank,  not  within  his  own  knowledge,  in 
cases  where  the  Bank  is  not  a  party.  Williams  vs,  Kel- 
sey  if  Hoisted ^365 

See  Surety,  1. 

CHARGE  OF  THE  COURT. 

1.  The  Court  in  its  charge  to  the  Jury  should  never  as- 
sume that  certain  facts  are  or  are  not  proven;  and 
should  the  Court  feel  it  to  be  its  duty  to  intimate  its 
opinion  that  there  is  or  is  not  sufficient  evidence  to  es- 
tablish a  certain  matter,  it  should,  at  the  same  time,  in- 
struct the  Jury  to  consider  the  evidence  and  to  decide 

as  they  shall  find  the  truth  to  be.     Potts  vs.  House,  exV,       324 

2.  It  is  error  in  the  Court  to  discredit  the  testimony  of  re- 
latives as  such — ^relationship  being  a  circumstance  only 
from  which  the  Jury  may  infer  a  bias.     Ibid. 

3.  It  is  error  in  the  Court  in  its  charge  to  the  Jury,  to  in- 
timate doubts  as  to  the  competency  of  legal  evidence 
which  has  been  submitted  to  them  on  the  trial,  it  being 
calculated  to  weaken  its  force  in  their  estimation.     Ibid. 

4.  Instructions  of  the  Court,  which  assume  or  presuppose 
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a  fact  proper  for  the  decision  of  the  Jury,  should  not  be 
given  where  there  is  conflicting  testimony.  Robinaon 
vs,  Schly  and  Cooper 515 

See  New  Trial,  1,  9. 

CHARTER. 

See  Corporation^  1,  2,  3,  4. 

CHOSE  IN  ACTION. 

See  Promiswry  Notes,  6,  7. 

CITIES. 


See  Savannah,  1. 
t 


CLAIMS. 


1.  In  the  trial  of  a  claim,  it  is  not  necessary  for  the  plaintiff 
in  Ji.  fa,  to  produce  the  judgment  upon  which  his  exe- 
cution is  founded.  The  execution  may  be  read  in  evi- 
dence without  the  judgment.  Deloach  Sf  WUyauon  vs. 
Myrick f., 410 

2.  Proof  of  the  possession  by  defendant  in  Ji.fa.  at  the  .^^ 
time  (M*  subsequent  to  the  date  of  the  judgment,  of  a 
slave  of  the  same  name,  sex  and  age  with  the  slave  levi- 

.  ed  on :  Held,  sufficient  to  cast  the  owus  on  the  claimant. 

3.  The  defendant  in  Ji.  fa.  cannot  be  a  witness  for  the 
claimant,  nor  can  his  declarations  be  given  in  evidence 

on  his  behalf.     WUliarns  vs.  Kdsey  and  Halsttd 365 

4.  Where  property  is  levied  on  and  claimed  under  a  sale 
under  foreclosure  of  a  mortgage  r  Hdd,  that  the  judg- 
ment of  foreclosure  is  prima  fade  evidence  of  indebted- 
ness, and  casts  the  burden  on  the  plaintiff  in  fi.  fa.  of 
showing  a  want  of  c^Miflideration  in  the  mortgage.    Rid. 
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5.  The  claimant  is  entitled  in  all  cases,  'whether  he  holds 
under  the  defendant  in  ji,  fa,  or  not,  to  show  that  the^. 
fa,  levied  is  inoperative,  either  by  payment  or  other- 
wise.    Robinson  vs,  Schly  and  Cooper 515 

6.  The  claimant  cannot,  for  the  purpose  of  protecting  him- 
self, show  paramount  title  in  a  third  person.     Ibid, 

See  Execution^  4,  5.  Evidence,  29.  Mortgagor  and  Mart" 
gagee,  1,  2,  3.     Witness,  3. 

CONSENT  RULE, 
See  Ejectment,  1. 

CONSTABLE. 
See  Evidence,  15r  16,  17,  19. 

CONSTITUTION. 

1.  The  17th  section  1st  aVticle  of  the  State  Constitution, 
inhibiting  the  passage  of  any  law  by  the  Legislature 
containing  any  matter  different  from  what  is  expressed 
in  the  title,  does  not  require  that  the  title  should  set  out 
a  synopsis  of  the  entire  Act.    Martin,  adm'x,  vs.  Broach, 

exW - 21 

2.  Where  the  title  specifies  some  of  the  objects  of  the  Sta- 
tute, and  contains  this  general  clause,  "  and  for  other 
purposes  therein  contained,''  portions  of  the  Act  not 
specifically  indicated  in  the  title,  are  nevertheless  jpood 
under  this  general  clause.     Ibid, 

See  Practice  Supreme  Qmrt,  3.     Corporation,  2,  3. 

CONTRACT. 

1.  Mere  inadequacy  of  pri6e,  or  any  other  inequality  in  ^ 
the  bargain,  does  not  constitute,  per  se,  a  ground  of  relief 
against  the  contract,  either  at  Law  or  in  Equity.    Robin- 
son vs,  Schly  and  Cooper « 515 
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2.  But  where  there  are  other  ingredients  in  the  case,  of  a 
suspicious  nature,  or  peculiar  relations  between  the  par- 
ties, gross  inadequacy  of  price  must  necessarily  furnish 
the  most  violent  presumption  of  fraud.     Ibid, 

3.  By  the  Civil  Law,  sales  of  immovable  property  were 
set  aside  where  the  inadequacy  of  price  amounted  to 
one-half  the  value.  This  rule  did  not,  by  that  code,  ap- 
ply to  personalty;  and  the  Common  Law  has  fixed  no 
definite  proportion  as  the  test  of  inadequacy.     Ibid, 

See  Bailment,  lto3.  Equity,  18  to  23, 30  to  40.  Husband 
and   Wife,  1,  2,  3. 

CORPORATIONS. 

1.  Corporations  may  be  dissolved  for  a  breach  of  trust 
Young  vs.  Harrisons 130 

2.  A  public  corporation  which  exists  only  for  public  pur- 
poses, may  be  dissolved,  modified,  enlarged  or  restrain- 
ed, at  the  will  of  the  Legislature.     Ibid, 

3.  A  private  corporation  is  a  contract  between  the  G-ov- 
emment  and  the  corporators,  and  the  Le^slature  can- 
not repeal,  impair  or  alter  the  rights  and  privileges  con- 
ferred by  the  charter,  against  the  consent  and  without 
the  default  ofthe  corporation,  judicially  ascertained  and 
declared,  in  a  proceeding  instituted  by  the  Grovemment 
directly  for  that  purpose.     Ibid, 

4.  A  forfeiture  for  non-user  or  mis-user,  must  be  by  judgment 
of  a  Court  of  Law — the  corporation  being  first  called  up- 
on to  answer.  No  advantage  can  be  taken  of  any  non- 
user  or  misuser  on  the  part  of  the  corporation  by  any 
defendant  in  any  collateral  action.     Ibid, 

Bee  Promissory  Notes,  3. 

COSTS. 

See  Attachment,  1.    Parties,  2. 
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COUNTERFEIT  COIN. 

See  Criminal  Law,  9* 

CREDITORS. 
See  Judgmentf  2. 

CRIMINAL  LAW. 

1.  On  the  trial  of  criminal  cases,  moral  and  not  matbemat* 
ical  or  metaphysical  certainty,  is  all  that  the  law  requires 

or  that  is  attainable.     Giles  vs.  The  State 276 

2.  The  doubts  of  a  Jury,  to  justify  an  acquittal,  should  be 
reasonable,  and  not  a  mere  vague  conjecture  or  possi- 
bility of  the  innocence  of  the  accused.     Ibid. 

3.  Direct  and  irrefragable  evidence  cannot  and  need  not 
be  always  produced  in  criminal  cases — all  that  is  neces- 
sary is  that  the  Jury,  whether  the  proof  be  positive  or 
presumptive,  be  satisfied  of  the  defendant's  guilt.     Ibid. 

4.  The  owner  or  manager  of  a  slave,  charged  with  a  cap- 
ital oflence,  when  acting  as  the  counsel  of  his  slave  on 
the  trial,  can  lawfully  waive  the  number  of  Jurors  re- 
quired by  the  Statute  to  be  impannelled  for  the  trial  of 
such  slave,  and  consent  to  take  the  first  twelve  on  the 
Jury  list.     Alfred  vs.  The  State. 483 

5.  On  the  trial  of  a  slave  charged  with  a  capital  offence, 
and  a  verdict  of  guilty,  the  Court  will  not  interfere  to 
grant  a  new  trial  on  the  ground  that  the  evidence  was 
not  sufficient  to  authorize  a  verdict,  where  there  is  some 
evidence  for  the  consideration  of  the  Jury,  and  no  error 
in  law  apparent  on  the  face  of  the  record.     Ibid. 

6.  Under  the  18th  section,  14th  division  of  the  Penal 
Code,  a  defendant  is  entitled  to  make  his  demand  for 
trial  at  the  first,  second  or  any  subsequent  term  of  the 
Court*    Denny  vs.  The  State 491 

tOL.  n.        81 


n 
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7.  Where,  upon  demand  made,  die  Court  passes  an  order 
that  the  defendant  be  tried  at  the  next  term  or  discharg- 
ed, the  legal  inference  is,  that  the  Court  did  its  duty,  and 
that  there  was  at  that  time  a  Jury  impannelled  and  qual- 
ified to  try  the  cause.     JRnd. 

8.  Where,  under  a  demand,  a  defendant  is  finally  discharg- 
edf  the  better  practice  is  that  the  order  of  discharge  re- 
cite, that  at  that  term  there  was  a  Jury  impannelled  and 
qualified  to  try  the  cause.     Jhid, 

9.  Where  the  indictment  charged  the  defendant  with  false- 
ly and  firaudulently  uttering  one  piece  of  base  and  coun- 
terfeit money,  made  and  counterfeited  to  the  likeness 
and  similitude  of  legal  and  cwrrent  silver  coin  called  a 
dollar,  knowing  the  same  to  be  counterfeit :  Hddj  that 
the  indictment  was  sufficient  under  the  provisions  of  the 
Penal  Code ;  more  especially  as  there  was  tio  objection 
in  the  Court  below,  that  it  was  not  alleged  to  whom  the 
defendant  uttered  the  counterfeit  coin.  Crentry  vm.  The 
State 503 


See  Libels  Ito  5. 


DAMAGES. 


See  TVover,  1. 


DECEIT. 
See  Equity,  18  to  23.    Evidence,  33.     Pleading,  Z. 

DECREE. 

See  Equity.     Legacy,  1.     Promiswry  Notes,  7. 

DEED. 

1.  An  instrument  may  be  a  vnU  in  part  and  a  deed  in  part. 
Robinson  vs,  Schly  and  Cooper ..-•       515 
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2.  An  inatnunent  conveying  negroes  and  their  future  in- 
crease, absolutely  to  J.  S.  his  heirs  and  assigns,  *'  but  I 
do  hereby  save  and  reserve  to  myself  a  life  estate  in  the 
property  above  conveyed  to  said  J.  S.  his  heirs  and  as- 
signs :"  Held  to  be  a  deed  and  not  a  vnll,    Snd, 

3.  A  remainder  in  personalty  may  be  created  by  deed,  re- 
serving a  life  estate  to  the  grantor  or  any  .one  else. 
Bid. 

4.  A  conveyance  from  M.  D.  M.  to  J.  S.  his  beirs  and  as- 
signs, of  "  all  the  cattle,  horses,  furniture,  bank  stock, 
money,  &c.  which  she  might  leave  or  be  possessed  of  at 
ber  death,"  is  a  witt  and  not  a  deed.     Ibid, 

See  Evidence^  8.     htfant,  1,  2. 

DEFENDANT  IN  EXECUTION. 
See  Evidence^  29.     Witness,  3. 

%  DEMAND  FOR  TRIAL. 

See  Criminal  Law,  6,  7,  8. 

DEPOSITIONS. 
See  LUerrogatories. 

DISCOVERY  AT  LAW. 

See  Interrogatories,  2. 

DISTRIBUTION  OF  ESTATES. 

1.  A  dies  leaving  a  wife  and  no  children,  but  grand  chil- 
dren living :  Held,  that  the  grand  children^  under  our 
Statute  of  Distribution,  take  per  stirpes  and  not  per  ca- 
pita.    Odam  et  al,  vs.  Caruthers,  adm^r 39 
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2.  The  "  hut  or  only  child,**  as  used  iu  the  Statute  of  1804, 
as  amended  by  the  Statutes  of  1841  and  1843,  refer  to 
the  only  surviving  child  of  the  mother.  Holder  and  Wife 

vs.  HarreU 125 

3.  A  dies  intestate,  leaving  a  widow  and  one  child.  The 
widow  married  the  second  time  and  gave  birth  to  a  child 
by  the  second  husband.  A's  child  dies  intestate :  Hdd^ 
that  the  estate  of  the  child  descended  to  the  child  by  the 
second  marriage,  to  the  exclusion  of  the  mother.     Ibid, 

DOUBTS. 

See  Criminal  Law,  1,  2,  3. 

DOWER. 

See  Execution,  2. 

EJECTMENT. 

1.  There  can  be  no  special  pleading  in  ejectment,  for  the 
consent  rule  which  admits  lease,  entry  and  onster^^ggg^ 
pels  the  defendant  to  plead  only  "  not  guilty,"  <5r  the 
Statute  of  Limitations.     Doe  ex  dem.  Gumming  vs,  But- 
ler         88 

2.  The  general  issue  in  ejectment  denies  the  defendant's 
possession,  as  well  as  the  plaintiff's  title.     Ibid. 

3.  Is  it  competent  for  the  lessor  of  the  plaintiff  in  an  action 
of  ejectment,  to  prevent  a  recovery  by  a  conveyance  of 
the  premises  to  the  defendant  after  suit  brought?     Har- 

ris  vs.  Camron ^ 382 

See  Infant,  1,  2. 

EMINENT  DOMAIN. 

See  Ferries  and  Bridges,  3,  4. 

i 
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EQUITY. 


1.  On  the  trial  of  an  Equity  cause  in  the  Superior  CouiU 
of  this  State,  counsel  for  the  complainant  is  entitled  to 
open  and  conclude  the  argument  to  the  Jury,  where 
both  parties  have  introduced  evidence.  Guerry  vs.  Per- 
ryman  and  Dennard 119 

2.  Courts  of  Equity  have  jurisdiction  to  order  a  new  tri- 
al in  a  Common  Law  Court,  after  judgment,  on  a  prop- 
er case  made ;  but  it  is  a  jurisdiction  which  should  be 
exercised  with  great  caution  and  circumspection.    Booth 

and  another  vs.  Stamper 172 

3.  When  a  decree  is  rendered  in  favor  of  A  against  B 
and  C,  B  in  a  bill  filed  to  review  that  decree,  is  entitled 
to  make  C  a  party  complainant,  without  his  authority 
and  against  his  wishes.  In  such  case,  however,  C  is  en- 
titled to  sever.     Hargraves  vs.  Lewis 207 

4.  Where  a  bill  was  filed  to  rescind  a  contract  for  the  sale 
of  land  by  the  vendee,  on  the  ground  that  the  title  is  en- 
cumbered with  a  judgment  lien,  the  vendee  having  a 
deed  with  covenants  of  warranty  :  Hcldf  that  the  alle- 
gation that  the  vendor  resided  without  the  State,  and 
had  no  property  therein,  was  sufficient  to  retain  the  bill. 
Clark  et  al.  vs.  Clegliom 220 

5.  Where  the  answer  of  the  defendant  plainly  and  dis- 
tinctly denies  the  facts  and  circumstances  upon  which 
the  equity  of  the  bill  is  based,  as  a  general  rule,  the  in- 
junction will  be  dissolved.     Ibid, 

6.  The  holder  of  a  promissory  note,  who  transfers  it  by 
delivery,  for  a  valuable  consideration,  warrants  by  im- 
plication,  unless  otherwise  agreed  between  the  parties, 
tl^at  he  is  the  lawful  holder,  and  has  a  just  and  valid  title 
to  the  instrument,  and  a  right  to  transfer  it  by  delivery. 
He  also  warrants  in  like  manner,  that  the  instrument  is 
genuine  and  not  forged  or  fictitious,  and  that  he  has  7U> 
knowledge  of  any  facts  which  prove  the  ioBtrument,  if 
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originally  valid,  to  be  worthless,  either  by  the  failure  of 
the  maker,  or  by  its  being  already  paid,  or  otherwise  t» 
have  become  void  or  defunct ;  and  any  conceedment  of 
these  facts  on  the  part  of  the  transferrer  of  the  note, 
operates  as  a  fraud  on  the  rights  of  the  transferree,  for 
which  a  Court  of  Equity  will  entertain  jurisdiction  to 
compel  discovery  and  grant  relief     WnUer  vs,  BuQoekf      230 

7.  Where  a  cause  is  submitted  to  the  Jury,  on  biD  and  an* 
swer  and  replication,  and  the  defendant  introduces  no 
evidence,  the  defendant  is  entitled  to  the  conclusion  in 
the  argument.     Fall,  adm^r,  vs,  Simmons  et  al 265 

•8.  Charges  in  a  bill  by  a  distributee  against  an  administra- 
tor, that  he  had  frequently  called  on  him  to  account  and 
pay  up :  Hddf  to  be  immaterial,  and  when  denied  by 
the  answer,  need  not  be  proven.     Ibid, 

9.  Where  a  testator,  by  his  will,  directs  a  sale  of  his  real 
and  personal  estate,  for  the  payment  of  his  debts,  and 
after  payment  thereof,  the  residue  of  his  estate  to  be 
equally  divided  between  his  wife  and  children — the 
children  to  receive  their  shares  as  they  successively  at- 
tain the  age  of  twenty-one  years :  Held,  that  the  lega- 
cies of  the  children  vested  in  possession  on  their  arriv- 
ing at  the  age  of  twenty-one  years  respectively,  and  that 
the  executor  was  liable  to  account  therefor,  notwith- 
standing there  was  no  allegation  in  the  bill  that  the  debts 
had  been  paid,  as  it  was  charged  a  sufficient  time  had 
elapsed  for  that  purpose,  and  that  the  sales  of  the  testa- 
tor's property  had  not  been  accounted  for  by  the  execu- 
tor.    Wamack  vs.  Greenwood,  exW 299 

10.  An  administrator  may  be  made  a  party  to  an  injunc- 
tion bill,  for  the  purpose  of  enjoining  him  from  inter- 
fering with  a  legacy  in  the  hands  of  an  executor,  to 
which  his  intestate  had  no  title,  before  the  expiration  of 
twelve  months  from  the  date  of  his  qualification ;  there 
being  no  claim  made  against  him  in  the  bill  for  wijmatr 
tcr  or  coMse  of  action  against  his  intestate  in  hb  lifetime. 
Ibid, 
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11.  If  A  holds  a  demand  against  B  and  C  as  partners,  and 
C  is  dead,  and  there  are  eiTects  of  the  fiim  in  the  hands 
of  B,  the  surviving  partner,  sufficient  to  pay  the  debt, 
and  D  holds  property  conveyed  to  him  by  C,  to  indem- 
nify him  as  surety  for  C  ;  upon  the  equities  subsisting  be- 
ttoeen  B  and  C,  Chancery  will  compel  A  to  proceed 
against  the  property  in  the  hands  of  B,  the  surviving 
partner,  so  a^  to  leave  the  property  conveyed  to  D  to 
be  applied  to  his  remuneration  as  surety  for  C.     New- 

som^  et  al.  vs,  McLendon  etal ;392 

12.  Where,  by  a  deed  of  trust,  the  sum  of  $15,000  was 
raised  by  the  voluntary  contributions  of  certain  residu- 
ary legatees,  and  vested  in  a  trustee,  subject  to  certain 
trusts,  one  of  which  was,  that  the  sum  of  $5,000,  and 
no  more,  should  be  appropriated  for  the  payment  of  the 
de^ts  of  the  cestui  que  trusty  then  owing,  the  said  trustee 
to  judge  of  the  justness  of  the  debts  which  might  be 
presented  for  payment,  and  of  the  order  and  proportion 
in  which  the  same  should  be  paid :  Hdd^  on  a  bill  being 
filed  by  the  cestui  que  trusty  alleging  that  all  his  debts 
had  been  paid  by  the  trustee,  and  that  there  remained 
in  his  hands  the  sum  of  $3,000  of  the  $5,000  placed 
there  for  the  payment  of  his  debts,  that  the  cestui  que 
trust  was  entitled  to  an  account  from  the  trustee  there- 
for, and  to  have  the  same  invested  for  his  benefit.     JVa- 

pier  vs,  Napier 40^ 

13.  The  failure  of  a  guardian  to  make  returns  to  the  Or- 
dinary, as  required  by  law,  will  cast  such  a  suspicion 
upon  the  fairness  of  a  settlement  made  with  his  ward,  as 
will  avoid  a  plea  of  a  final  receipt  in  bar  of  an  account. 
Briers  vs.  Hackney  and  Wife 419* 

14.  Where  the  bill  to  enjoin  a  trespass,  together  with  the 
answer  responsive  thereto,  show  a  lease  in  the  defendant 
older  than  the  complainant^s  title,  the  injunction  will  be 
dissolved  upon  motion,  afler  the  coming  in  of  the  answer. 
Field  vs.  Hotffell 42$ 

15.  Where  an  answer  is  responsive  to  a  bill  defined.     Ibid, 
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16.  If  the  proper  parties  are  not  before  the  Court,  and  the 
Court  cannot  make  a  complete  decree  without  affecting 
their  interests,  the  obj^tion  may  be  taken  at  the  trial, 
and  the  bill  will  be  dismissed.  Smith  and  Shorter  V8. 
Mitchell 458 

17.  The  non-joinder  of  a  party,  who  might  be  a  proper 
party,  but  whose  absence  works  no  prejudice  to  the 
rights  of  those  who  are  before  the  Court,  is  not  a  fatal 
objection  to  the  Court's  proceeding  to  a  decree,  and  the 
bill  will  not  be  dismissed  on  that  account  at  the  hearing* 
Ibid. 

18.  If  one  in  treaty  with  another  for  the  sale  of  property, 
misrepresents  a  material  fact,  stating  it  to  be  true,  when, 
at  the  i>ame  time,  he  knows  it  to  be  false,  and  the  other 
party  trusts  to  the  statement,  and  acts  upon  it,  this  is  a  • 
positive  fraud,  for  which  Equity  will  rescind  the  con- 
tract.    Ibid. 

19.  Such  a  fraud  may  be  perpetrated  by  acts  as  well  as 
by  words,  and  by  any  artifices  designed  to  mislead,  as 
well  as  by  representation.     Ibid. 

20.  Wliether  a  party  thus  misrepresenting  a  fact,  knows  it 
to  be  false  or  not,  is  immaterial,  for  the  affirmation  of 
what  one  does  not  know  to  be  true,  or  believe  to  be  true, 
is  equally,  in  morals  and  in  law,  as  unjustifiable  as  the 
affirmation  of  what  is  known  to  be  positively  false.  It  is  a 
fraud,  on  account  of  which  Equity  will  rescind  the  con- 
tract, and  reinstate  the  parties  in  their  original  rights. 
Ibid. 

21.  If  a  party  thus  affirming  a  fact,  believes  it  to  he  true, 
when  it  is  false,  it  is  a  fraud  in  law,  for  which  Equity 
will  rescind  the  contract.     Ibid. 

22.  And  if  a  party  innocently,  by  mistake,  misrepresents  a 
fact  which  is  material,  and  to  which  the  other  party 
trusts,  it  is  cause  for  rescinding  the  contract,  because  it 
operates  as  a  surprise  and  an  imposition  upon  him.    Rid. 
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23.  Before  relief  will  be  granted  on  the  ground  of  inade- 
quacy of  piice,  the  parties  must  be  placed  in  stat%  quo. 
And  on  this  account  the  party  seeking  to  set  aside  the 
contract  is  driven  necessarily  into  Equity,  as  the  remedy 
at  Common  Law  is  not  adequate  to  the  exigencies  of 

the  case.     Robinson  vs.  Schly  and  Cooper 515 

24.  Marriage  Articles  will  be  executed  in  favor  oi  all  per- 
sons coming  within  the  scope  of  the  marriage  consider- 
ation, and  at  their  instance,  but  not  at  the  instance  of 
mere  volunteers.  Merritt  et  al.  vs.  Scott  and  Beal, 
Adm'rs,  ifc 563 

25.  Those  having  natural  claims  upon  the  parties,  such  as 
the  wife  and  offspring,  and  those  claiming  under  and 
through  them,  alone  come  within  the  scope  of  the  mar- 
riage consideration.     Ihid. 

26.  The  fact  that  collaterals  are  first  mentioned  in  the  lim^ 
itations  of  the  articles,  does  not  bring  them  vnthin  the 
reach  and  influence  of  the  agreement.     Ibid. 

27.  Where  a  Court  of  Equity  executes  articles  in  favor 
of  persons  within  the  scope  of  the  marriage  considera- 
tion, it  will,  at  the  same  time,  execute  them  a]so  as  to 
volunteers,  it  being  the  rule  of  Chancery  to  do  nothing 
by  halves.     Bnd. 

28.  Where,  upon  application  to  a  Court  of  Equity,  the 
Marriage  Articles  are  executed  partially,  viz  :  in  be- 
half of  one  of  the  settlers,  without  being  executed  as  to 
the  volunteers :  Held,  that  upon  a  subsequent  applica- 
tion to  a  Couit  of  Equity,  at  the  instance  of  the  volun- 
teers, the  former  decree  cannot  be  invoked  in  their  fa- 
vor.    Ihid. 

29.  A  complainant  may  amend  the  title  of  his  bill  so  as  to 
make  it  conform  to  the  true  character  of  the  case  made 
by  it.  The  prayer  of  the  bill  may  also  be  amended  so 
as  to  enable  the  complainant  to  have  such  relief  as  the 
allegaUons  in  his  bill  will  authorize.  Dearing  vs.  The 
Bank  of  CharUstan 581 

VOL.  TI.  62 
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30.  In  a  bill  in  Equity,  every  material  fact  to  wbicb  ther 
plaintiff  means  to  offer  evidence,  must  be  distinctly  stat- 
ed. No  facts  are  properly  in  issue  unless  cbarged  in  the 
bill ;  nor  can  relief  be  g^ranted  for  matters  not  charged, 
although  they  may  be  apparent  from  other  parts  of  the 
pleading  and  evidence,  for  the  Court  pronounces  its  de- 
cree, seeundMm  allegata  et  probata.    Rohwn,  Adm^r,  ifc, 

w.  HarweU  and  Wife 589 

31.  In  a  bill  filed  by  a  cestui  que  trust  to  execute  a  parol 
trust  of  lands,  no  evidence  by  pai'ol  is  admissible ;  nor 

•  can  a  decree  be  rendered  in  favor  of  the  complainant, 
unless  the  charge  of  fraud  is  distinctly  made.  It  cannot 
be. considered  as  inferentially  made  by  a  statement  of 
the  parol  agreement  which  declares  the  trust,  and  a 
fiulure  to  execute  it     Ibid, 

32.  Where  R  conveys  to  W  a  tract  of  land,  in  considera- 
ation  that  W  wiU  put  upon  it  twenty  negroes,  and  will, 
at  his  death,  convey  those  negroes  and  their  increase  to 
M,  and  W  enters  into  possession  of  the  land  :  Held,  that 
this  is  a  trust  of  personalty,  created  by  W,  and  declar- 
ed in  fitvor  of  M,  which  a  Court  of  Chancery  will  exe- 
cute in  favor  of  M,  against  the  representatives  of  W. 
Ibid. 

33.  The  case  of  Miller  et  al.  vs.  Gotten  et  al.  reviewed  and 
affirmed.     Ibid. 

84.  Where  lands  have  been  obtained  by  fraud  in  the-gran- 
tee,  upon  a  parol  assurance  that  he  woul4  convey  them, 
in  a  particular  manner,  to  ftird  persons,  n6t  parties  to  the 
contract,  the  grantor,  or  his  heirs  at  late,  are  the  prop- 
er parties  to  seek  redness  for  the  fraud  in  a  Court  of 
Equity.     Ibid,    By  Lumpkin,  J. 

35.  Where  a  vecovery  is  sought  on  the  ground  of  the- 
fraud  of  the  grantee  in  obtaining  a  conveyance  of  landa, 
tlie  recoyezy  can  extend  only  to  the  property  so  frauda-^ 
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lently  obtained  and  mesne  profits  for  the  use  of  tbe 
«ame.     Ibid,    By  Lumpkin,  J. 

36.  A  contract  made  for  the  sale  of  both  real  and  jfersotud 
property,  which  is  emHre,  and  founded  on  one  and  the 
same  consideration,  if  void  in  part  is  void  in  toto.  JBnd^ 
By  Lumpkin^  J, 

37.  Wherever  there  has  been  ^  part  performance  of  a  pa* 
rol  agreement  for  the  conyejance  of  lands  within  the 
Statute  of  Frauds,  a  part  execution  of  the  substance  of 
the  agreement,  acts  done,  unequivocally  referring  to 
and  resulting  from  the  agreement,  and  such  that  the 
party  in  whose  favor  the  agreement  was  made,  would 
suffer  an  injury  amounting  to  fraud  by  the  refusal  of  the 
other  party  to  execute  it,  a  Court  of  Equity  will,  in 
such  cases,  decree  a  specific  performance  of  the  agree- 
ment.    Ibid.     By  Warner,  J, 

38.  To  authorize  the  admission  of  parol  evidence  in  such 
a  case,  a  sufficient  foundation  must  be  laid  therefor  in 
complainant's  bill,  by  making  such  averments  as  will 
constituteyratM^,  or  from  which  a  Court  of  Equity  will 
presume  fraud.     Ibid.     By  Warner,  J, 

39.  A  parol  agreement  to  convey  lands,  set  up  by  a  Court 
of  Equity,  has  equal  validity  with  a  deed,  containing  a 
covenant  to  convey;  for  it  is  a  principle  in  Equity,  that 
what  is  agreed  to  be  done  for  a  valuable  consideration, 
is  considered  as  done.     Ibid,    By  Warner,  J, 

40.  Where  a  bill  is  filed  for  specific  performance  of  an 
agreement,  and  the  defendant  has*put  it  out  of  his  power 
to  perform,  by  a  sale  of  the  property,  the  Court  will  de- 
cree compensation  by  way  of  damages.  Ibid,  By 
Warner,  J. 

See  Administrators,  ifc,  10.  Contract,  1,  2,  3.  Judgment, 
2.     Legacy,  1.     Promissory  Notes,  7. 
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ESCAPE. 

1.  In  an  action  of  debt  against  the  Sheriff,  on  his  official 
Bond,  for  an  escape,  on  mesne  process,  the  insolvency  of 
the  original  debtor  may  be  given  in  evidence  in  mitiga- 
tion of  damages — the  injury  actually  sustained  by  the 
plaintiff,  and  not  the  specific  amount  of  his  debt,  being 
the  measure  of  damages.  Cratofard,  Gov.  Sfc,  vs.  An- 
drews et  al 244 

See  Evidence,  5. 


ESCROW. 


See  Bond,  1. 


EVIDENCE. 


1.  Parol  evidence  is  admi^ible  in  a  suit  by  the  plaintiff 
against  the  defendants,  as  joint  and  several  makers  of  a 
note,  to  show  that  one  was  surety  only  to  the  paper — 
such  fact  not  appearing  on  the  face  of  the  note  itself. 
Bank  of  St.  Marys  vs.  Mumford  ^r  Tyson 44 

2.  Where  a  note  is  made  by  A  &  B,  and  they  say  I  pro- 
mise to  pay  to  the  order  of  B,  it  is  a  joint  and  several 
note.  Suit  being  brought  upon  this  note  by  the  holder 
against  B  as  maker :  Held,  that  B  is  an  original  prom- 
isor, and  that  parol  evidence  is  inadmissible  to  show 
that  B  signed  the  note  as  surety  only ;  and  thereby  let 
him  in  to  the  benefit  of  the  Act  authorizing  sureties  to 
give  notice  to  holders  of  notes,  &c.  to  proceed  to  col- 
lect the  same.     By  Judge  Nishet,  dissenting.     Ibid. 

3.  The  words  of  a  witness  are  to  be  taken  in  their  ordina- 
ry meaning ;  and  when  testifying  to  a  fact  within  his 
knowledge,  the  evidence  may  go  to  the  Jury,  notwith- 
standing he  fails  to  affirm  positively  that  it  is,  or  is  not 

so.   Hammock  vs.  McBride - 178 

4.  Offers  of  compromise,  with  a  view  to  settle  or  prevent 
litigation,  are  inadmissible;   but  an  independent  ac- 
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knowledgment  of  a  fact,  may  be  received,  although  made 
pending  a  treaty  for  the  amicable  adjustment  of  a  con- 
troversy.    The  Mayor,  Sfc,  vs.  Howard 213 

5.  The  opinion  of  a  witness  may  be  given  in  evidence  as 
to  the  insolvency  of  a  party,  provided  it  is  accompanied 
by  the  facts  upon  which  the  opinion  is  founded.     Craw- 

fordf  Gov.  4pc.  «?*•  Andrews  arid  oOiers 244 

6.  Parol   evidence  is  admissible  to  establish   the  fact  of 

the  sale  of  personal  property  and  the  time  when  it  was  ^ 

made,  notwithstanding  the  contract  was  reduced  to  wri- 
ting. But  the  document  itself  is  the  best  evidence  of 
the  Uttim  of  the  agreement.     Thompson  vs,  Mapp 260 

7.  A  witness  who  is  liable  to  an  action  by  the  party  for 
whom  he  is  called,  in  case  that  party  should  not  recover, 
is  incompetent  to  testify,  without  a  release.   Ray,  Adm*r. 

vs.  The  Justices,  Sfc.  Macon  County 303 

« 

8.  If  the  subscribing  witnesses  to  a  deed  reside  without  the 
State,  secondary  evidence  may  be  resorted  to,  to  prove 

its  execution.     Harris  vs.  Camron 382 

9.  To  admit  secondary  evidence  of  the  contents  of  a  pa- 
per, its  existence  must  be  proven,  and  its  destruction  or 

loss.     Doe  ex  dem.  Vaughn  vs,  Biggers 188 

10.  When  the  loss  of  a  paper  is  relied  on,  the  law  does 
not  require  positive  proof  of  loss ;  but  proof  sufficient 
to  raise  a  reasonable  presumption.     Ibid, 

11.  It  is  the  province  of  the  Court  to  determine  whether 
the  loss  is  sufficiently  proven  to  admit  secondary  evi- 
dence.    Ibid. 

12.  Before  secondary  evidence  will  be  admitted,  the  party 
will  be  required  to  show  that  he  has  exhausted,  in  a  rea- 
sonable degree,  all  the  sources  of  information  and  means 
of  discovery  which  the  nature  of  the  case  suggests,  and 
which  were  accessible  to  him.     Ibid, 
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13.  Where  a  paper  has  been  traced  into  the  possession  of 
a  person,  reasonable  diligence  must  be  used  to  procure 
the  testimony  of  that  person,  before  secondary  evidence 
id  admissible.     Ibid. 

14.  Where  the  person  is  without  the  jurisdiction  of  the 
C  ourt,  may  not  secondary  evidence  be  admitted  1  Query. 
Ibid. 

15.  Where  a  Justice's  Court  execution  is  lost,  and  its  con- 
tents proven,  and  also  a  levy  on  land  by  the  Constable, 
and  a  return  of  the  same  to  the  Sheriff,  the  Court  will 
presume  that  there  was  also  on  it  the  entry  of  *'  no  per- 
sonal property  to  be  found.''     Ibid. 

16.  The  general  rule  is,  that  where  an  officer  is  required 
to  do  an  act,  the  omission  to  do  which  would  be  a  culpa- 
ble neglect  of  duty  on  his  part,  it  ought  to  be  intended 
that  he  has  duly  performed  it,  unlesathe  contrary  is 
made  to  appear.     Ibid.  • 

17.  The  rule  as  to  the  admission  of  secondary  evidence  is 
this :  where  there  is  no  ground  for  presuming  that  bet- 
ter secondary  evidence  exists,  any  proof  is  received, 
which  is  admissible  by  the  other  rules  of  law,  unless 
the  objecting  party  can  show  that  better  evidence  was 
previously  known  to  the  other  party,  and  might  have 
been  produced.     Ibid. 

18.  Presumption  of  the  loss  of  a  paper  may  arise  from 
lapse  of  time,  which  will  be  taken  into  account  in  de- 
termining the  question  of  diligence  in  the  search.  Ibid. 

19.  A  deed  to  land  sold  by  the  Sheriff,  under  a  Justice's 
Court  fi.  fa.,  will  be  admitted  in  evidence  upon  proof  of 
the  loss  of  the  fi.  fa.  the  levy  and  sale,  and  proof  by 
presumption,  the  entry  of  "nuUa  bona"  by  the  Con- 
stable was  upon  it.  This  case  disdngidshed  from  Sop^ 
kins  if  Bwch,  3  KeO^y  222.     Rid. 

20.  When  the  answer  of  &  witness  is  wvittm  witiiout 
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punctuation^  the  best  rule  is  to  read  it  so  as  to  make 
sense  of  each  and  every  part — to  connect  such  parts  as 
will  be»  when  joined  together,  susceptiMe  of  an  intelli- 
gible meaning ;  and  if  a  proposition  or  statement  be- 
comes absurd,  by  connection,  to  let  it  standf  as  an  inde- 
pendent statement.     Ibid, 

21.  It  is  not  competent  to  prove  insanity  by  the  reputation 

of  the  neighborhood.     Fatter  vs,  Brooksy  Adni'r.  .^ . . .       287 

22.  As  to  the  opinion  of  physicians,  subscribing  witness  to 
wills,  and  other  witnesses,  as  to  the  capacity  of  the  tes' 
tator,  see  WiUs,  2, 3,  4,  and  Potts  and  others  vs.  House f 
Ba^r 324 

23.  While,  as  a  general  proposition,  it  is  true  that  affirma- 
tive testimony  should  outweigh  that  which  is  neg^tive^ 
yet  this  rule  of  evidence  does  not  apply,  where  some  of 
the  witnesses  swear  that  the  testator  could  measure* 
corn,  calculate  interest,  and  transact  ordinary  business ; 
and  others  that  he  could  not.  The  testimony  in  both 
cases  is  of  the  same  character.     Ibid. 

24.  The  testimony  of  relatives',  as  such,  should  not  be  dis- 
credited. Relationship  is  a  circumstance  from  which 
the  Jury  may  infer  a  bias.     Ibid. 

25.  Where  money  was  paid"  by  A  to  B,  who  said  he  paid  it 
for  C,  and  by  his  direction,  Rdd,  that  A  Was  a  compe- 
tent witness  to  prove  to  whom  the  money  belonged,  and 
by  whose  directions  he  paid  it  to  B ;  and  that  his  decla^ 
rations  were  not  admissible  in  evidence  for  that  purpose,- 
made  at  the  time  of  such  payment,  in  favor  of  his  afleged 
principal.  If  admissible  as  a  part  of  the  res  gesia,  his 
agency  must  first  be  shown.  Williams  vs.'  Kelsey  4r  Hoi- 
sted        36^ 

26.  That  a  witness  may  refer  to  a  written  instrument,  me- 
morandum, or  to  any  entry  in  his  books,  to  refresh  or 
assist  his  memory,  is  a  well-established  rule  of  evidence ; 
and  although  the  witness  has  no  recollection  of  the  fact> 
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independent  of  the  entry  in  his  books,  but  will  testify  ag 
to  bis  uniform  practice  to  make  his  entries  truly,  and  at 
the  time  of  each  transaction,  and  will  further  state  that 
from  such  practice  he  has  no  doubt  the  entry  in  question 
is  correct,  his  testimony  is  admissible.     Ibid, 

2?.  But  where  the  witness  states  that  certain  Jacts  seem  to 
have  transpired  between  the  parties  from  his  docket,  with^ 
out  adding  the  legal  sanction  of  the  oath  of  the  witness 
to  the  truth  thereof,  from  his  recollection  or  otherwise — 
Held,  not  to  be  admissible.     Ibid, 

28.  The  Cashier  of  the  Central  Bank  is  not  a  competent 
witness  to  prove  the  contents  of  the  Books  of  the  Bank, 
not  within  his  own  knowledge,  under  its  charter,  iu 
cases  where  the  Bank  is  not  a  party.    Ihid, 

29.  Under  the  peculiar  provisions  of  our  Statute,  the  de- 
fendant in  execution  is  not  a  competent  witness,  nor  can 
his  declarations  be  given  in  evidence  in  favor  of  the 
claimant.     Ibid, 

30.  In  an  action  of  trover  to  recover  a  negro,  by  the  ad- 
ministrator with  the  will  annexed,  the  tpill  is  not  compe* 
tent  evidence  to  show  title  in  the  testator  at  the  time 
of  his  death,  by  his  declarations  therein,  that  he  had 
loaned  the  negro  to  his  son,  through  whom  the  defend- 
ants claimed,  and  who  had  had  possession  of  the  slave 
twelve  months  before  the  testator  died.     Echols  4r  Wi/h 

vs,  Barrett .  * - 443 

31.  A  executed  his  bond  to  B,  conditioned  to  make  him  a 
title  to  a  tract  of  land  therein  described,  whenever  the 
litigation  then  pending  respecting  it  should  terminate. 
B  brought  suit  on  the  bond,  alleging  a  forfeiture  thereof, 
in  which  there  was  a  verdict  and  jtidgment  for  the  de- 
fendant, upon  the  *^  general  issue."  Held,  that  the  for^ 
mer  recovery  was  no  bar  to  another  action r  and  that  pa* 
rol  evidence  was  admissible  to  show  that,  on  the  first 
trial,  no  other  issue  was  submitted  to  the  Jury,  save  only 
the  fact  as  to  the  pendency  of  the  litigation  referred  to 
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in  the  bond,  and  that  the  testimony  was  restricted  exclu- 
sively to  that  point.  EzzeU  vs.  Malthie  Sf  Winn^ 
ExWa 495 

32.  In  order  to  prove  the  advertisement  of  a  Sheriff's  sale 
in  one  of  the  public  gazettes  of  this  State,  as  required 
by  law,  the  production  of  the  newspaper  in  which  the 
advertisement  was  published,  is  the  best  evidence;  but 
if  that  cannot  be  done,  in  the  exercise  of  ordinary  dili- 
gence, then  a  copy  taken  from  the  paper  of  file,  in  the 
publisher's  office,  verified  by  the  oath  of  the  publisher, 

is  admissible.     Schley  vs.  Lyon  and  another,  Trustees —       530 

33.  In  an  action  for  fraud  and  deceit  in  the  sale  of  a  slave, 
the  bill  of  sale,  although  not  described  in  tho  declara- 
tion, is  admissible  to  prove  the  sale.     Dye  vs.  Wall 584 

See  Bofid,  2.  Claim,  1  to5.  Criminal  Law,  1,  2, 3.  Es- 
cape, 1.  Interrogatories.  Libel,  1,  2,  4,  5.  New  Trial, 
2,  3,  4.  Practice  Superior  Court,  7,  8.  Promissory  Note, 
1,  7.      Set- Of,  3.     Statute  of  Frauds,  1.     Surety,  3. 

EXECUTION. 

1.  An  execution  issued  upon  an  order  absolute  against  the 
Sheriff,  is  irregular  and  void — the  proper  remedy  being 
an  attachment.  The  sureties  on  his  bond  are  not,  how- 
ever, discharged  on  that  account ;  their  liability  being 
for  the  official  default  of  their  principal,  which  is  estab- 
lished by  the  judgment  on  the  rule.     Toums,  Gov.  Sfc. 

vs.  Hicks  and  another 235 

2.  The  possession  of  land  by  the  tenant  in  dower,  or  as 
the  co-distributee  of  an  estate,  is  such  an  interest  as  may 
be  seized  and  sold  uilder  execution.  Pitts  vs.  Hen- 
dricks         452 

3.  A  growing  crop  of  com,  after  it  is  laid  by,  antl  before 
maturity,  passes  to  the  purchaser  of  the  laud.     Ibid. 

4.  Where  an  execution  has  been  levied  on  property  claim- 

voL.  ri.        83 


c 
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ed  by  a  third  person,  and  the  claimant  seeks  to  show 
that  the  judgment  has  been  satisfied,  he  must  prove  that 
the  payment  was  mEide  to  the  plaintiff,  or  the  person 
holding  legal  control  under  him.  Robinson  vs.  ScJdy  ^ 
Cooper 515 

5.  An  assignment  of  KJi.fa,  should  be  in  writing,  in  order 
to  vest  the  legal  title  in  the  assignee;  and  if  transferred 
by  delivery  merely,  the  assignee  takes  an  equitable  in 
terest,  and  may  use  the  name  of  the  plaintiff  for  the  pur- 
pose of  enforcing  his  rights.     Ibid. 

See  Judgment,  4,  5,  6,  9,  10.     Ittgacy,  \, 

EXECUTORS. 

See  Adjninistrators,  Ifc. 

EXECUTORY  CONTRACT, 

See  Statute  of  Frauds,  3,  4, 5. 

EXECUTORY  TRUST. 

See  TruH  and  TrusUe^  1. 

FERRIES  AND  BRIDGES. 

1.  The  right  to  receive  toll  for  the  transportation  of  tra- 
velers and  others  across  a  river  or  a  public  highway*  is 
at  Common  Law,  a  franchise  of  the  Crown.  In  this 
State  it  belongs  to  the  people  collectively.  Young  vs. 
Harrisons 130' 

2.  The  owner  of  land  on  the  banks  of  a  river  has  not,  as 
a  matter  of  right,  and  merely  because  he  is  owner, 
the  privilege  of  keeping  a  public  ferry.  His  right  to  do 
BO  can  only  arise  by  grant,  actual  or  implied.     Ibid. 

3.  The  State  has  a  right  to  erect  bridges  whenever  and 
wherever  the  Legislature  may  deem  them  necessary 
for  the  conveBienoe  of  the  public.     Ibid, 
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4.  The  right  of  eminent  domain^  by  which  the  State  may 
take  priyate  property  for  public  purposes,  when  the  ne- 
cessities of  the  country  require  it,  is  an  inherent  right  of 
this,  as  of  every  other  Government.     Ibid. 

5.  The  State  may  construct  public  works,  such  as  roads 
and  bridges,  by  taxation,  or  the  personal  labor  of  its 
citizens,  or  through  the  instrumentality  of  individuals 
or  corporations,     llnd. 

6.  A  bridge  may  be  establbhed,  and  a  keeper  appointed, 
without  any  regard  to  the  ownership  of  the  soil,  should 
the  Legislature  so  direct.     Ibid. 

7.  The  franchise  or  right  to  keep  ferries  and  bridges, 
should,  if  practicable  and  consistent  with  the  public 
welfare,  be  conferred  on  the  owners  of  the  soil,  rather 
than  on  strangers.     Ibid. 

FORMER  RECOVERY. 
See  Evidence,  31. 

FORTHCOMING  BOND. 
See  Bond,  3. 

FRAUD. 

1.  Possession  remaining  with  the  vendor,  is  prima  Jade 
evidence  of  fraud ;  and  the  rule  is  the  same  with  rela- 
tion to  voluntary  conveyances,  or  conveyances  for  a  val- 
uable consideration.     Fleming  vs.  Townsend 103 

2.  Purchasers  are  not  within  the  terms  of  13^  Eliz.,  nor 
is  personalty  within  the  terms  of  27th  Eliz ;  but  purcha- 
sers fall  within  the  spirit  of  13^^  Eliz,,  and  personalty 
within  the  spirit  of  21th  Eliz.     Ibid. 

3.  Upon  Common  Law  principles,  a  voluntary  convey- 
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ance  is  void  against  a  subsequent  bona  fide  purchaser, 
without  notice.     Und, 

4.  Possession  remaining  with  the  mortgagor  after  a  sale 
by  the  Sheriff)  under  the  mortgage,  and  purchase  by  the 
mortgagee,  is  a  badge  of  fraud  as  against  other  judg- 
ment creditors.     Williams  vs.  Kelsey  if  Hoisted 365 

See  Contract,  1,  2.  Equity,  6,  18  to  23,  30  to  40.  Judg- 
ment, 12.     Mortgagor  and  Mortgagee,  1, 2,  3. 

FRAUDS. 

See  Statute  of  Frauds. 

FREE  PERSONS  OF  COLOR. 

See  Slaves,  8fv, 

GARNISHMENT. 
See  Attorney,  1.    Judgment,  10. 

GRAND  CHILDREN. 
See  Distribution,  1. 

GRANT. 
See  Ferries  and  Bridges.     Limitation  of  Actions,  4, 5. 

GROWING  CROPS. 

See  Execution,  3. 

GUARANTY. 

See  Set-Off,  2,  3. 

GUARDIAN'S  BOND. 

See  Adm'rs,  Sfc.  2,  3,  4,  lU  12. 
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GUARDIAN'S  RETURNS. 


See  AdmWsj  Sfc.  10. 


GUARDIAN  AND  WARD. 


See  AdrnWiy  Exec*rs,  Sfc. 


"  HEALTHY." 


See  Slaves f  Sfc.  2.     Warranty,  1. 


HIRE  AND  HIRER. 


See  Bailment  1  to  3. 


HUSBAND  AND  WIFE, 


1.  Cohabitation  and  joint  use  of  goods  purchased  by  the 
wife  during  coverture,  is  strong  presuraptive  evidence 
of  the  assent  of  the  husband,  and  of  the  agency  of  the 
wife,  in  the  purchase ;  which,  however,  may  be  repelled 
by  proof  that  the  credit  was,  in  fact,  given  to  the  wife. 
Connerat  vs.  Goldsmith 


14 


2.  A  sells  goods  to  the  wife  of  B,  and  takes  her  note  for 
the  amount — she  having  a  separate  estate — and  gives 
her  a  receipt  for  the  bill.  The  husband  and  wife  are 
living  together,  and  the  goods  go  into  their  joint  use  and 
occupation  ;  Heldt  that  the  credit  was  given  to  the  wife, 
and  the  husband  is  not  liable,  in  a  suit  by  the  creditor,  for 
the  price  of  the  goods.     Ibid. 

3.  In  such  a  case,  a  parol  promise  by  the  husband  to  pay 
the  debt,  is  void  under  the  Statute  of  Frauds,  because 
it  is  a  promise  to  answer  for  the  debt  of  another,  and 
ought  to  be  in  writing.     Ibid. 

IMPLIED  WARRANTY. 


See  Promu90ry  Nates,  8. 
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INADEQUACY  OF  PRICE. 

See  Contract  J  1,  2,  3.     Equity,  23. 

INDICTMENT. 

See  Criminal  Law,  9. 

INDORSER. 

See  Bankrupt  Law,  2. 

INFANT.  ^ 

1.  If  a  deed  of  bargain  and  sale  be  executed  by  an  infant, 
it  may  be  avoided  by  another  deed  of  bargain  and  sale, 
made  to  a  third  person,  without  entry  by  the  infant,  when 
he  arrives  at  age,  in  case  the  land  continue  in  possession 
of  the  infant,  or  be  vacant  or  uncultivated.  JETarru  vs. 
Camron  and  another '. 382 

2*  If,  when  the  second  deed  be  executed,  the  lands  be  hold- 
en  adversely  to  the  infant,  it  seems  that  the  second  deed 
will  not  amount  to  a  revocation  of  the  first  conveyance. 
Ibid. 

See  Promiswry  Notes,  5. 

INFERIOR  COURT. 

1.  Have  no   authority  to  grant  new  trials  in  Georgia. 

Booth  if  Rtmes  vs.  Stamper 172 


INJUNCTION. 


See  Equity. 


INSANITY. 
See  Evidence,  21.     WUls,  2  to  12. 
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INSOLVENCY. 
See  Escape f  1.     Evidence,  5, 

INTEREST. 

See  Administrator,  ifc,  8.     Judgments,  3.     Usury,  2« 

INTERPRETER. 

See  Wills,  5,  6. 

INTERROGATORIES. 

1.  The  depositions  of  a  witness,  taken  on  the  ground  of 
non-residence,  cannot  be  read  on  the  trial,  if  the  witness 
has  notoriously  resided  within  the  county  where  the 
cause  is  pending  for  some  time  previously ;  and  his  at- 
tendance can  be  coerced  by  subpoena.  Hammock  vs. 
McBride 175 

2.  Under  the  Act  of  1847,  to  compel  discovery  at  Com-- 
mon  Law,  the  party  to  whom  interrogatories  are  pro- 
pounded, must  make  just  such  answers  as  he  would  be 
required  to  do  on  a  bill  of  discovery.  Thompson  vs. 
Mapp 260^ 

3.  Where  the  answers  of  a  witness  are  written  without 
punctuation,  the  best  rule  is  to  read  it  so  as  to  make 
sense  of  each  and  every  part.  Doe  ex  dem.  Vaughn  vsr. 
Biggers -       18» 

4.  Where  a  witness  is  examined  by  commission,  the  party 
cross-examining  may  withdraw  his  cross-questions  if  he 
chooses,  the  other  party  having  the  liberty  to  read  them 

at  his  option.      WiUiams  vs.  Kelsey  and  Hoisted 36^ 

• 
See  Practice  Superior  Court,  7,  8. 

JAILER'S  FEES. 
^eo  Attachment,  1. 


t^ 
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JUDGMENTS. 

1.  Are  binding  and  conclusive  between  parties  and  privies 
until  reversed  or  set  aside,  and  cannot  be  collaterally 
questioned  by  third  persons,  except  on  the  ground  of 
fraud  and  collusion  in  their  procurement.  Hammock  vs. 
McBridc : 178 

2.  Creditors  and  bona  fide  purchasers  may  attack  a  judg- 
ment for  fraud  whenever  it  interferes  with  their  ris-hts, 
either  at  Law  or  in  Equity.     Ibid, 

3.  The  Act  of  1814,  requiring  the  amount  of  principal  and 
interest  to  be  stated  separately  in  judgments,  applies  to 
suits  on.  promissory  notes  and  other  special  contracts 
bearing  interest,  and  not  to  cases  where  the  recovery  is 
in  damages.  Ray^  AdnCr,  et  aL  vs.  The  Justices,  ifc,  Ma- 
con Co 303 

4.  The  levy  of  an  execution  on  personal  property  is  a  sat- 
isfaction of  a  judgment,  so  far  as  to  throw  upon  the  plain- 
tiff the  burden  of  proving  either  that  it  was  insufficient, 
or  that  its  proceeds  were  applied  to  the  extinguishment 
of  prior  liens,  or  that  it  was  otherwise  unproductive,  and 
made  so  without  fault  in  the  plaintifl*or  tbe  levying  offi- 
cer.    Neicsom  vs.  McLendon 392 

5.  A  levy  upon  personalty  sufficient  to  pay  the  debt,  which 
is  dismi.ssed  by  the  plaintiff  with  the  consent  of  the  defend- 
ant, extinguishes  the  judgment,  so  far  as  third  persons 
may  be  affected  by  it.     Ibid. 

6.  Payment  of  a  joint  debt  by  one  of  two  defendants, 
against  whom  several  judgments  have  been  rendered,  ex- 
tinguishes both  judgments.     Ibid. 

7.  A  levy  upon  real  estate  is  not  prima  Jade  evidence  of 
satisfaction,  and  although  unaccounted  for,  does  not  ex- 
tinguish the  judgment.     Ddoach  ^  WH^coxson  vs.  My- 

Hck 410 
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8.  The  assignment  of  a  judgment  should  be  in  writing,  and 
if  transferred  by  delivery  merely,  the  assignee  takes  an 
equitable  interest,  and  may  use  the  name  of  the  plaintiff 
for  the  purpose  of  enforcing  his  rights.  Robinson  rt. 
Schlff  4r  Cooper 515 

9.  A  judgment  has  no  lien  on  promissory  notes  in  the 
hands  of  the  defendant ;  nor  Ire  chaes  in  action  liable  to 
be  seized  and  sold  under  execution,  unless  made  so  sp^ 
cially  by  Statute.    McGehu  vm.  Cherry 550 

10.  A  defendant  in^.^.  has  the  right  to  transfer  promis- 
sory notes  in  his  possession  to  other  than  judgment  cred- 
itors* in  satisfaction  of  their  claim.    Ibid. 

See  Clain^  5.  Execution, 

JUROR. 

1.  The  speaking  of  a  juror,  after  being  charged  with  the 
case,  with  persons  not  members  of  the  Jury»  about  the 
evidence,  and  expressing  his  opinion  as  to  the  rights  of 
one  of  the  parties:  Hdd  to  be  a  serious  indiscretion, 
worthy  of  judicial  censure.    Foster  vs.  Brooks^  adm*r . .        287 

• 

,       JURY. 

See  Orimmal  Law,  4,  5.    lAnUtatian  of  Actions,  8.    Prae 
tice  Superior  Ct.  5,  6. 

JUSTICES'  COURT  FI.  FA. 

See  Evidence,  15, 16, 17, 19. 

KELLY,  JAMES  M, 

Report  and  Resolutions  on  his  death,  115. 

LAND. 

See  Lease,  2.    Equity,  30  to  40.     Execution,  2,  3. 
VOL.  VI.        B4 
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«  LAST  CHILD." 

See  Distribution  of  Estates,  2,  3. 

LEASE. 

1.  A  lease  for  a  term  of  years  being  a  cbattel,  may  be 
made  to  commence  in/uturo,^  Field  vs.  Howdl..^,^       423 

2.  Where  one  buys  land  at  Sheriff's  sale,  upon  which 
there  is  a  lease  from  the  defendant  in  execution  older 
than  the  judgment ;  and  at  the  time  of  the  sale,  the  les- 
see has  not  entered  into  possession,  he  buys  it  subject  to 
the  right  of  entry  and  .user  under  the  lease.     Ibid, 

LEGACY. 

1.  Where  a  decree  was  obtained  in  favor  of  legatees 
against  the  executors  of  the  testator's  will,  for  their  leg- 
acies under  it,  and  the  executors  have  admitted  assets 
in  their  hands  sufficient  to  pay  them  :  Held,  that  prop- 
erty which  had  been  distributed  to  another  legatee,  un- 
der the  will,  with  the  assent  of  the  executors,  could  not 
be  first  seized  and  sold,  in  satisfaction  of  such 
decree  against  the  executors  alone,  when  i^did  not  ap- 
pear there  was  any  deficiency  of  assets,  to  pay  all  the 
legacies,  and  the  legatee  whose  property  was  taken  was 
no  party  to  the  decree ;  notwithstanding  it  was  declar- 
ed by  the  decree,  that  it  should  be  a  lien  upon,  and 
bind  the  whole  estate  of  the  testator.  The  estate  of  the 
testator  in  the  hands  of  the  executors  is  first  liable  for  the 
satisfaction  of  the  decree,  before  such  portion  of  it  as  had 
been  distributed  to  legatees  who  were  not  parties  to  the 
decree,  and  who  had  been  in  the  possession  of  it  for  se- 
veral years,  with  tl|e  assent  of  the  executors.  Scran- 
ton  et  al,  vs.  Demere  et  al 92 


LEGISLATURE. 


See  Qtrporation,  2,  3. 
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LEVY. 


See  Judgment  4,  5. 


LIBEL. 


1.  In  an  indictment  for  a  libel  placed  in  a  situation  where 
it  might  have  been  seen  and  read,  Held,  that  it  is  unne- 
cessary to  aver  or  prove  that  it  was  seen  or  read.  Giles 

vs.  The  State 276 

2.  If  a  libel  import  de^mation  on  its  face  of  a  particular 
person,  it  is  unnecessary  to  insert  inuendoes  in  the  in- 
dictment.    Ibid. 

3.  It  is  libellous  to  charge  a  person  with  being  a  drunkard, 
a  cuckold,  and  a  tory.     Ilnd. 

4.  A  person  who  appears  to  have  written  a  libel,  which  is 
afterwards  published,  will  be  considered  as  the  maker 
of  it,  unless  he  show  another  to  be  the  author  of  it,  or    * 
prove  the  act  to  be  innocent  of  itself.     Ibid. 

5.  If  a  libel  appears  in  a  man's  handwriting,  and  no  other 
author  is  knov^,  it  turns  the  proof  upon  him  ;  and  if  he 
cannot  produce  th^  composer,  he  is  presumed  by  law  to 
be  the  man.     Ibid. 

LIEN. 

See  Administrators,  8fc.6.  Promissory  Notes, 2.  Steamboats, 
Ito  7. 

LIMITATION  OP  ACTIONS. 

1.  An  acknowledgment  or  promise  to  take  a  case  out  6f 
the  Statute  of  Limitations,  must  specify  and  plainly  re- 
fer to  the  particular  debt,  or  demand,  or  cause  of  action 
which  is  sought  to  be  revived.  Martin^  Adm'x,  vs. 
Broach,  ExW 21 

2.  Where  there  is  any  dispute  [as  to   the  facts   which 
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go  to  prove  the  making  of  a  new  promise,  there  (wheth- 
er a  sufficient  acknowledgment  or  promise  has  been 
made  to  take  the  case  out  of  the  Statute)  is  a  mixed 
question  of  law  and  fact  to  be  passed  upon  by  the  Jury; 
but  where  the  facts  are  undisputed,  it  is  for  the  Court 
to  determine  whether  they  take  the  case  out  of  the  Stat- 
ute or  not.    Ibid, 

3.  A  promise  to  pay  a  debt  barred  by  the  Statute,  consti- 
tutes a  new  cause  of  action,  which  a  party  seeking  to 
avail  himself  of,  must  declare  upon,  in  the  words  in 
which  it  was  made,  or  according  to  its  legal  effect.  The 
old  debt  is  regarded  as  the  consideration  which  supports 
the  promise ;  and  in  declaring,  must  be  set  out  as  the 
inducement  to  iL    Ibid, 

4.  The  Statute  of  Limitations  does  not  run  in  favor  of  a 
tenant  in  possession  of  land,  while  the  title  thereto  is  in 
the  State.  Smead  and  Savage  vs.  Doe  ex  dem.  WUUamSt 
AdnCr 158 

b.  Under  the  Statute  of  1767,  the  plaintiff  in  ejectment 
has  seven  years  to  institute  his  action  for  the  recovery 
of  the  possession  of  land,  from  the  time  his  title  or  cause 
of  action  accrued.  Seld^  that  the  cause  qf  action  does 
not  accrue  until  the  land  is  granted  him  by  the  State. 

md. 

6.  The  Statute  of  Limitations  does  not  conmience  to  run 
against  the  estate  of  a  deceased  testator,  until  prchate  of 
the  will  and  qualificatUm  of  the  legal  representative  of 
such  estate.     Garland  vs.  Milling f  Ex^r. « 310 

7.  Where  a  fiither  loans  a  negro  to  his  son  and  delivers 
possession  thereof;  and  the  son  sets  up  an  absolute  claim 
to  the  slave,  and  offers  to  sell  him  as  his  own  property,  of 
which  the  father  had  notice^  the  possession  of  the  son 
becomes  adverse,  and  the  Statute  of  Limitations  begins 

to  run.     Echols  and  tcife  vs.  Barrett 443 

8.  It  is  the  provinee  of  the  Court  to  determine  what  is  in 
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law,  Bucb  a  promiBe  as  will  take  a  case  out  of  the  Stat- 
ute of  Limitations ;  but  it  is  for  the  Jury  to  find  what 
promise  is  in  fact  made.  Love  vs.  Hackettt  Adm*r.  and 
otherM 486 

9.  A,  a  joint  maker  and  surety  on  a  note,  promised  the 
holder,  that  if  he  would  not  sue  on  it  until  a  bill  to  mar- 
shal the  assets  of  the  principal,  who  was  dead,  was  de- 
termined, and  the  amount  allowed  upon  the  note  by  the 
decree  was  paid,  he  would  pay  the  balance  then  due  on 
the  note.  Hddy  that  upon  the  fulfilling  of  the  condi- 
tions, the  promise  became  an  absolute  promise  to  pay, 
and  would  be  a  sufficient  reply  to  a  plea  by  A,  on  a  suit 
against  him  on  the  note,  of  the  Statute  of  Limitations. 
Hdd^  farther — ^that  it  was  incumbent  on  the  plaintiff  to 
show  that  the  conditions  were  fulfilled,  but  that  it  ivas 
not  necessary  for  him  to  prove  that  they  were  fulfilled 
hefore  the  institution  of  the  suit ;  it  being  sufficient  to 
show  they  were  fiilfilled  before  the  trial     Ibid, 

10.  It  is  now  settled  that  the  acknowledgment,  in  order  to 
bar  the  Statute  of  Limitations,  must  contain  a  promise 
to  pay,  either  express  or  implied ;  and  that  an  implied 
promise  is  created  from  an  acknowledgment  of  a  pre- 
sent subsisting  debt.  Bretoer  and  another^  E^rs  vs. 
Brewer 587 

See  Usury,!. 

LOST  PAPERS. 
See  Evidence,  9  to  19. 

MANUMISSION. 
See  Wills,  15,  16. 

MARRIAGE  ARTICLES. 
See  Equity,  24  to  28. 
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MISREPRESENTATION. 

See  Equity,  18  to  22. 

MORTGAGE. 
See  AdnCrs,  ifc,  6,  6. 

MORTGAGOR  AND  MORTGAGEE.. 

1.  Where  a  creditor,  who  is  the  mortgagee,  forecloses  hifl 
mortgage,  and  purchases  the  mortgaged  property  at 
SherifTs  sale  under  it,  and  suffers  the  mortgagor  to  re- 
tain possession  after  the  sale,  such  possession  is  a  badge 
of  fraud  as  against  other  judgment  creditors.  WU- 
liana  vs.  KeUey  Sf  HaUted 365 

2.  Where  property  is  levied  on  by  a  judgment  creditor, 
and  claimed  by  a  purchaser  under  a  sale  made  in  pursu-. 
ance  of  a  judgment  of  foreclosure  of  a  mortgage  under 
our  Statute;  Held,  that  such  judgment  of  foreclosure 
was  prima  Jade  evidence  of  indebtedness  by  the  mort- 
gagor to  the  mortgagee  ;  and  that  the  burden  o£  show- 
ing a  want  of  consideration  for  the  mortgage,  rests  upon 
the  plaintiff  in  execution,  and  not  the  claimant.     Ibid, 

3.  Whether  the  consideration  for  which  a  mortgage  is  al- 
leged to  have  been  executed,  is  banajide,  or  merely  col- 
orable to  defraud  creditors,  or  so  inadequate  as  to  con- 
stitute a  badge  of  fraud,  is  a  question  of  fact,  which 
should  be  left  to  the  Jury  upon  the  whole  evidence  in 
the  case,  without  any  restriction  on  the  part  of  the  Courts 
as  to  the  necessity  of  proving  aJl  the  items  of  indebted- 
ness alleged  to  have  been  the  consideration  of  such  mort- 
gage.    Rid, 

NEGRO  INTERPRETER. 

See  WUls,  5,  6. 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Ttial,  3,  4. 
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NEW  PROMISE. 

See  Limitation  of  ActiovUf  3. 

NEW  TRIAL. 

1.  If  the  finding  of  the  Jury  is  in   conformity  with  the 
charge  of  the  Court,  and  no  complaint  is  made  of  the  '^ 
charge,  the  refusal  to  set  aside  the  verdict  and  grant  a 

new  trial  will  not  be  reversed,  although  the  law  may 
not  have  been  properly  submitted,  the  corrective  Court 
being  satisfied  with  the  verdict.  The  Mayor,  ^.  v%, 
Howard 213 

2.  A  verdict  will  not  be  set  aside,  and  a  new  trial  granted, 
where  the  case  has  been  fairly  submitted  on  its  merits^ 
and  no  rule  of  law  violated,  nor  manifest  injustice  done, 
although  there  may  appear  to  have  been  a  preponderance 
of  evidence  against  the  verdict ;  especially  if  the  Judge 
who  tried  the  case  is  satisfied  with  the  finding.     Giles 

vs.  The  State .* 275 

3.  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  unless  it  be  competent  and  materi-  « 
al  to  the  issue,  and  would  probably  produce  a  different 
result  if  offered,  especially  where  it  is  merely  cumula- 
tive, and  in  corroboration  of  testimony  offered  on  the  for- 
mer trial.     Ibid. 

4.  Where  the  party  comes  to  the  knowledge  of  newly  dis-  * 
covered  evidence  through  the  information  of  others,  the 
affidavit  of  the  informant  should  be  produced.     Ibid, 

5.  The  Inferior  Court  have  no  authority  to  grant  new  tri- 
als in  Georgia.     Booth  and  Raines  vs.  S^ffnper 172 

6.  As  a  general  rule,  the  Supreme  Court  will  always  more 
readily  control  the  discretion  of  the  Court  below,  in  re- 
fusing a  new  trial  than  in  granting  it,  for  the  reason  that 
a  refusal  to  grant  a  new  trial  operates  as  a  final  adjudi- 
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cation  of  the  rights  of  the  parties.     Oliver  vs.  Pace  and 
Biggcrs 185 

7.  Where  one  of  the  defendants  was  a  honajide  holder  of  a 
promissory  note  and  there'  was  no  evidence  to  impf^acli 
the  consideration  in  his  hands,  the  amount  of  which  was 
not  allowed  by  the  Jury :  Heldj  that  the  discretion  of  the 
Court  below  in  grantiug  a  new  trial  to  the  defendants* 
was  properly  exercised.     Ihid, 

8.  Where  the  Court  below  fairly  submits  die  facts  in  the 
case  to  the  consideration  of  the  Jury,  and  there  is  no  er- 
ror in  Jaw  in  the  charge  of  the  Court,  this  Court  will  not 
disturb  the  verdict  of  the  Jury.     Garland  vs.  Millings 

ExW 310 

0.  A  verdict  manifestly  in  accordance  with  the  weight  of 
the  evidence  and  the  justice  of  the  case,  will  not  be  dis- 
turbed ^n  account  of  the  misdirection  of  the  Judge  i  • 
but  where  material  testimony  has  been  excluded,  erro- 
neous instructions  given  by  the  Judge,  and  the  proof 
misstated  in  summing  up  the  evidence,  a  new  trial  will 

be  granted.     Potts  vs.  HousCf  Ex*r 324 

See  Charge  of  the  Courtp  1,2,3,  Criminal  Law,  5.  Equi' 
ty,  2.    Juror,  1. 

NON  COMPOS. 

See  Wilis,  9, 10, 11, 12. 

NON  RESIDENCE. 

See  Equity,  4. 

NOTICE. 

1.  To  sustain  a  voluntary  conveyance  against  a  subsequent 
bona  fide  purchaser  for  valuable  consideration,  the  notice 
mu9t  be  actual;  and  the  registration  of  the  convey- 
ance is  not  such  noticas  will  deeprive  him  of  the  bene- 
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fit  of  the  Statute  27th  Elizabeth.     Fleming  vs.  Toton- 

send 103 

See  Bond,  3.    Promissory  Notes,  6, 7. 


NOTICE  TO  SUE. 


See  Surety,  1,  2,3. 


NUISANCE. 


See  Savannah,  1. 


OATH. 


See  Administrators,  ifc.  13. 


PAROL  EVIDENCE. 

1.  Parol  evidence  is  inadmissible  to  prove  the  considera- 
tion of  a  written  promise  to  answer  for  the  debt  of  ano- 
ther. The  consideration,  under  the  Statute  of  Frauds, 
should  be  in  writing.     Henderson  vs.  Johnson 

See  Evidence,  passim.  Promissory  Notes,  1.  Surety,  3. 
WiOs,  15,  16. 


390 


PAROL  TRUST. 


See  Equity,  30  to  40. 


PARTIES. 


1.  Where  letters  testamentary  were  revoked  under  the 
Act  of  1834,  on  account  of  the  birth  of  a  posthumous 
child,  and  an  intestacy  declared,  neither  by  the  Com- 
mon or  Statute  Law  of  England,  nor  the  Acts  of  our 
own  Legislature,  can  the  newly  appointed  administra- 
tor be  made  a  party  defendant  to  a  suit  pending  against 
the   removed  executor.      Martin,  Adm'x,  vs.  Broach, 

Ex'r 

tOL.  VI.         85 


21 
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2.  A  party  may  use  the  name  of  another  person  as  plain- 
tiff in  a  suit,  without  his  authority  or  consent,  upon  in- 
demnifying him  for  costs,  if  the  use  of  such  person's 
name  is  necessary  to  the  assertion  of  his  legal  rights. 
Har graves  V9.  Lewis 207 

See  Equity,  3, 10, 16,  17,  34.     Tmst  and  Trustee,  2. 

PARTNERS. 

See  Equity,  11. 

PERSONAL  PROPERTY. 

See  Vendor  and  Purchaser,  1  to  4. 

PHYSICIANS. 

See  WUls,2. 

PLEADING. 

1.  A  count  in  trover,  in  the  usual  form,  is  not  demurrahle. 
The  Statute  of  1847,  prescribing  a  form  of  declaration 
to  recover  personal  property,  is  permissive  only,  and  not 
compulsory.     The  Mayor,  SfC).  Columbus  vs.  Howard . . .       213 

2.  Where  an  action  on  a  Sheriff's  bond  is  brought  for  the 
purpose  of  recovering  a  sum  of  money  found  to  be  due 
to  two  jointly,  on  an  order  absolute  against  the  Sheriff, 
it  is  no  objection. to  the  sufficiency  of  the  breaches  as- 
signed, that  the  declaration  does  not  state  the  amount  of 
the  interest  of  each  in  that  sum.     Toions,  Gov.  vs.  Hicks 

and   Webb 235 

3.  In  the  sale  of  a  slave,  where  there  is  a  contract  of  war- 
ranty, the  purchaser  may  consider  the  contract  as  a  nul- 
lity, and  bring  his  action  on  the  case  for  deceit;  and  in 
such  action  it  is  not  necessary  that  he  should  set  forth 

the  contract.     Dye  vs.  Wail 584 
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See  Appeal,  2,  3.  Ejectvient,  1,  2.  Equity,  8.  Limita- 
tion of  Actiohs,  3.  Process,  1.  Steamboats,  ifc,  1  tol. 
Tenants  in  Common,  1  to  4. 

POLICE  REGULATIONS. 

See  Savannah,  1. .  *     . 

POLLING  JURY. 

Sec  Practice  Superior  Court,  5,  6. 

POSSESSION. 

See  Execution,  2.  Lease,  1,  2.   Vendor  and  Purchaser,  1, 6, 

PRACTICE  SUPERIOR  COURT. 

1.  This  Court  will  not  interfere  with  the  established  prac- 
tice of  the  Circuit  Courts  of  Georgia;  in  relation  to  the 
alternative  form  of  the  verdict  in  trover.  Foster  vs. 
Brooks,  Adm'r 287 

2.  On  an  appeal  from  an  order  of  the  Court  of  Ordinary, 
establishing  a  will,  the  burden  of  proof  as  to  the  capa- 
city of  the  testator,  rests  upon  the  party  claiming  under 
the  will ;  and  the  propounder  must  go  forward  on  the 
trial,  and  is  entitled  to  open  and  close  the  argument. 
Potts  vs.  House,  Ex'r 324 

3.  A  retraxit  is  a  voluntary  renunciation  by  the  plaintiff,  in 
open  Court,  of  his  suit;  and  a  judgment  thereon  is  a 
complete  bar  to  a  subsequent  action  for  the  same  cause.^ 
Justices,  Sfc,  vs.  Selman  and  otherjs 432 

4.  A  dismission  of  a  suit  does  not,  in  this  State,  amount  to 
a  retraxit,  an4  is  no  bar  to  a  future  suit  for  the  same 
cause  of  action.     Ibid. 

5.  It  is  not  the  right  of  the  parties  to  poll  the  Jury  in  civil 
causes }  but  it  is  discretionary  with  the  Court  to  allow 
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them  to  be  polled  or  not;     Smitfc  and  Shorter  vs.  Mitch- 
ell  :       458 

6.  The  dispersion  of  the  Jury  after  the  verdict  is  handed 
in  to  the  Clerk,  and  before  it  is  received  by  the  Court : 
Held  to  be  a  good  reason  for  a  reftisal  to  permit  the  Ju- 
ry to  be  polled.     Ibid. 

7.  On  a  motion  to  arrest  the  reading  of  depositions  of  an 
agent,  on  the  ground  that  his  authority  was  in  writing  : 
Held,  that  this  is  a  fact  for  the  finding  of  the  Court, 
which  the  Supreme  Court  will  not  interfere  with,  except 

in  a  clear,  strong  case.     Crenshaw  vs.  Jackson 509 

8.  Such  a  motion  is  irregular,  and  the  better  "practice  Ls, 
for  the  reading  to  proceed ;  ahd  upon  proof  afterwards, 
that  the  testimony  is  illegal,  to  move  its  withdrawal  from 
the  Jury.     Ibid» 

J 

See  Criminal  Laic,  S.  Equity,  1,  7,  8, 16,  17.  Execution, 
1.     Interrogatories,  4.     Process,  L 

PRACTiCE  SUPREME  COURT. 

1.  If  the  bill  of  exceptions  bears  date  previous  to  the 
trial  of  the  cause,  and  there  is  nothing  in  tbo  record  by 
which  it  may  be  amended,  the  writ  of  error  must  be 
dismissed.     Perry  and  Peck  vs.  Higgs 43 

2.  If  thirty-five  days  intervene  between  the  signing  the 
bill  of  exceptions,  and  the  suing  out  and  serving  the 
writ  of  error,  citation  and  notice,  the  writ  of  error  will 
be  dismissed.     Ibid. 

3.  Where  the  bill  of  exceptions  is  signed  and  certified  only 
eight  days  before  the  session  of  the  Supreme  Court  for 
that  judicial  district,  the  writ  of  error  should  be  made 
returnable  to  the  next  succeeding  term  for  that  district, 
such  being  the  first  term  within  the  meaning  of  the 
amended  Constittition.  Chapman  vs.  Stiles 113 
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4.  If  no  assignment  of  errors  ia  filed  as  required  by  tLe 
rule,  the  wiit  of  error  will  be  dismissed.     Ganelcect  aJ, 

vs.  Garrett 4 1 119 

»  * 

5.  A  \vrit  of  error  will  not  be  dismissed  because  the  same 
cause  has  been  previously  before  the  Supreme  Court, 
where  the  error  assigned  is  different,  and  the  objection 
not  raised  or  J)leaded  in  the  Court  below.  Har graves  vs. 
Lewis 207 

« 

6.  If  the  Clerk  of  the  Circuit  Court  fails  to  make  out  a 
complete  transcript  of  the  record  within  ten  days  from 
the  filing  of  the  original  notice,  with  entry  of  service 
thereon,  the  writ  of  error  will  be  dismissed.  Leak  vs. 
McDowell 264 

7.  Writ  of  error  dismissed  :  1st.  Because  notice  of  the 
signing  and  certifying  of  the  bill  of  exceptions  was  not 
filed  in  the  Clerk's  office  of  the  Court  below.  2d.  Be- 
cause the  Clerk  of  the  Court  below  did  not  certifv  and 
send  up  to  this  Court,  a  transcript  of  the  record  and  the 
bill  of  exceptions,  within  the  time  prescribed  .by  la  Wi 

4  _  

and^  the  31st   rule   of   this  Court.     Duke,  Adrn'r,  vs.    . 
Trippe , 317 

8.  Notice  of  the  ^Iing  of  a  bill  of  exceptions  is  not  suffi- 
cient. It  must  be  notice  of  the  signing  and  certifying^ 
Arnold  vs.  Wells  and  wife 380 

9.  The  Clerk  must  certify  and  send  up  the  record  within 
time,  and  his  certificate  must  show  that  fact.     Ibid. 

10.  The  Court  will  not  amend  a  writ  of  error,  by  striking 
out  one  party  and  inserting  another.     Ibid. 

11.  The  eiTors  complained  of  below,  must  -be  specified  in 

the  bill  of  exceptions.      Weathers  vs.  Dost^ .- 227 

12.  If  no  notice  of  the  signing  and  certifying  of  the  bill  of 
exceptions  is  served  on  the  opposite  party,  and  filed  as 
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the  law  direct*?,  the  writ  of  error  will  be  dismissecL 

Jiaygoody  AdnCr,  rs,  Ncal 452 

« 

13;.  -The  assignment  of  eiTors  cannot  enlarge  the  bill  of  ex- 
ceptions, but  must  be  supported  by  k.  Smith  and 
Shorter  w.  Mitchcl? ' j 458 

14.  The  notice  of  the  sigiyng  of  the  bill'  of  exceptions 
must  be  signed  by  the  party  or  his  counsel.     Ibid, 

15.  It  must  affirmatively  appear,  either  by  the  certificate 
of  the  presiding  Judge,  or  the  transcript  of  the  record, 
that  the  bill  of  exceptions  was  sighed  and  certified  with- 
in thirty  days  from  the  adjcfurnment  of  the  term  in 
which  the  cause  was  heard.     Clotldi^  vs.  The  Bank  of 

Tennessee,  481.     Russell   and  another  vs,  March  aj^d 
'     Briers i 491 

16.  It  must  appear  that  the  bill  of  exceptions  was  filed  in 
•the  Clerk's  office  of  the  Court  below.     Ibid. 

* 

17.  The  fact  must  appear  affirmatively,  th^t  the  bill  of  ex- 
ceptions was  signed  within  the  time  prescribed  by  the 
Statute,     Justices,  ^.  vs.  Barrington 578 

18.  The  writ  of  error  will  not  be  dismissed  because  the  re- 
cord does  not  show  that  the  costs  in  the  Court  below 
havp  been  paid.    Brewer  and  another,  EzWs,  vs.  Brewer,      587 

See  Writ  of  Error,  1. 

to 

PRESUMPTIONS. 
See  Evidence,  15  to  19. 

PRINCIPAL  AND  AGENT. 

ft 

iSee  Appeal,  1.  Evidence,  25.  Pra€tice  Superior  Court, 
7,  8.     Promissory  Notes,  3.     Surety,  1. 
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PROCESS. 

1.  Process  taken  out  more  than  twenty  days  before  the 
next  ensuing  Xernl  of  the  Court  to  which  it  is  made  re- 
turnable, and  not  returned  to  such  next  ensuing  term, 
^ut  altered  and  made  returnable  tQ  another  term,  to  be 
held  after  the  one  to  which  it  was  first  made  returnable, 
is  void  under  the  pro%'isions  of  the  Judiciary  Act  of 
1799.     Bank  of  St.  Marys  vs,  Murnfordand  Tyson.  ^ . .         44 

PROMISSORY  NOTES. 

1.  An  inquiry  can  bo  made  into  the  consideration  of  a  pro- 
missory note,  whenever  the  proper  administration  of 
justice  requires  it*     Butts,  vs.  Cuthhortson  et  al 166 

2.  Whenever  a  Statute  gives  a  summary  remedy  for  ser- 
vices  rendered,  the  taking  of  a  promissory  note  doea 
not  waive  the  Statutory  lien.     lb. 

3.  A. promissory  note  given  by  an  agent,  will  bind  the  cor- 
poration, provided  he  acts  within  the  sphere  of  his  pow- 
ers, or  the  act  was  subsequently  ratified*     Ibid. 

4.  If  A  gives  his  promissory  note  to  B,  in  liquidation  of 
the- book  debt  of  C  :  it  does  not  of  itself  destroy  the.ac- 
count;  nor  is  it,  without  other  proof,  such  a  piayment 
that  the  original  debt  cannot  be  resorted  to.     Ibid. 

4 

5.  A  note  given  by  an  infant  for  necessaries,  is  .valid.  Per 
Lumpkiut  J.     Ibid. 

6.  The  assignee  of  a  promissory  note  not  negotiable,  take9  * 
it  subject  to  all  the  equities  which  existed  between  the 
assignor  and  maker  thereof,  at  the  time  of  the  assign- 
ment, and  all  equities^  which  may.  attach  in  favor  of  the 
maker  before  notice  of  the  assignment.  •  Chierry  vs, 
JPerryman , •. 119 

7.  Where,  by  5^  decree  of  a  Court  of  Equity,  a  specific 
Bum  of  money  was  decreed  to  be  due  to  the  maker  of 
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an  unncgatiahle  promissory  note,  by  the  pay€?e  thereof: 
HehU  that  such  decree  could  not  be  impeached  by  ex- 
trinsic evidence,  bo  as  to  impair  or  defeat  the  equitable 
right  of  such  maker,  to  set  off  such  decree  for  theJuU 
amount  thereof,  against  such  note  in  the  hands  of  an  as- 
siornee  for  a  'valuable  consideration,  but  who  had  never 
given  any  notice  to  the  maker  of  the  note,  of  such  aa- 
signmentr    Ibid^ 

8.  The  holder  of  a  promissory  note  who  transfers  it  by  de- 
livery, by  implication  warrants  that  he  is  holder,  and  has 
a  valid  title;  also,  that  the  instrument  \&  genuine,  and  that 
be  has  iU7  knowledge  of  any  facts  which  prove  the* instru- 
ment, if  originally  valid,  to  be  worthless,  either  by  the 
failure  of  the  maker,  or  by  payment,  or  othervme  \oid 
or  defunct.      Winter  vs.  Bullock 230 

See^Eqtdty; e.  Judgment,  9,  10,  Set-Of,  2,3.  Sure- 
ty,  1,  2, 3. 

PURCHASER. 
'      See  Judgmfintf  1,  2.     Vendor  and  Purchaser,  1  to  4. 


RECEIPT. 


See  Admr%  Sfc.lO. 


RECORD. 


See  Notice,  1.     WUls,  1. 

REMAINDER. 

1.  May  be  created  in  personalty  by  deed,  reserving  a  life 
estate  to  the  grantor  or  any  onfe  else.  Bobinson  vs. 
ScMy  and  Cooper. -  - - 515 

RESCISSION  OF  CONTRACT.    .    *  • 
See  Equity ,  IB  to  23. 
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RETRAXIT. 

See  Practice,  3,  4. 

RETURNS  TO  COURT  OF  ORDINARY. 

See  Adm'rs,  4^.  10. 

REVIEW,  BILL  OF. 
See  Equityy  3. 

RICE. 


See  Savannah,  1. 


RIVERS. 


1.  There  are  three  kinds  of  i-ivera.  1.  Such  as  are  wholly 
and  absolutely  private  property.  2.  Such  aa  are  pri- 
vate pr6perty,  subject  to  the  servitude  of  the  public  in- 
terest by  a  passage  upon  them.  3.  Rivers  virhere  the 
tide  ebbs  and  flows,  which  are  called  arms  of  the  sea. 
Young  vs.  ilarrisons 130 

See  Ferries  and  Bridges,  1  tol, 

ROADS. 

See  Ferries  and  Bridges. 

RULE  ABSOLUTE  AGAINST  SHERIFF. 

See  Execution,  1.  Sherif*  Band,  1,  2. 

SATISFACTION. 

See  Judgment,  i,  5,  6,  7.     Promissory  Notes,  4. 

SAVANNAH. 

1.  The  City  Council  of  Savannah,  under  authority  of  an 
Act  of  the  Legislature,  passed  two  several  Ordinances 
VOL.  VI.        86 
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prohibiting  the  cultivation  of  rice  within  the  corporate 
limits,  and  providing  for  the  destruction  of  growing 
crops  :  Held,  that  these  ordinances  were  good  and  va- 
lid, and  binding  upon  the  inhabitants  as  police  regula- 
tions, and  that  the  City  Council  had  power  and  authority 
to  judge  of,  and  declare  the  planting  of  rice  within  the 
^  corporate  limits,  to  be  injurious  to  die  health  of  the 
City,  and  a  .public  nuisance^  and  to  abate  the  same. 
(xreen  vs.  The  Mai/or,  Sfc 1 

SCIRE  FACIAS. 

See  Appeal,  2,  3. 

SECONDARY  EVIDENCE. 

See  Evidence,  8,9  to  19. 

SECURITY. 

See  Surety.  * 

SECURITY  ON  APPEAL. 

See  Appeal,  2,  3. 

SET-OFF. 

1.  A  debt,  to  come  within  the  law  of  set-off,^  must  be  a 
money  demand  of  a  liquidated  nature,  and  for  which  in- 
debitatus assumpsit,  or  some  other  action,  ex  contractu^ 
will  lie.     A  right  of  action  for  breach  of  warranty  is 

not  such  a  debt.     Crenshaw  vs.  Jacl^son  — 509 

2.  Upon  the  transfer  of  a  note  payable  to  bearer  by  deliv- 
ery, the  transferrer  ceases  to  be  a  party  to  it,  and  is  not 
generally  responsible  thereon  to  the  transferree,  or  any 
subsequent  holder.  But  if  he  undertake  to  guaranty 
the  payment  of  the  same,  he  will  be  liable  on*  that  spe- 
cial conti'act,  and  that  is  a  proper  subject-matter  of  set' 
off.     Ibid. 
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3.  A  transfers  a  note,  payable  to  bearer,  to  B  by  delivery, 
and  says,  «*  C,  (the  maker)  although  a  poor  man,  is  per- 
fectly good  for  his  contracts,  and  if  C  is  not  good,  I  am 
good  :"  Held,  that  these  sayings  are  admissible  to  sup- 
port a  plea  of  a  promise,  and  undertaking  to  guaranty 
.  the  payment  of  the  note.     Ibid, 

SETTLEMENT. 

See  A(lm*rs,  Sfc.  10. 

SHERIFF. 

^eo  Attachment t  1.     Escape,  1.     Sheriff^ a  Bond,  1,  2. 

SHERIFF'S  BOND. 

1.  An>3xccution  issued  upon  an  order  absolute  against 
the  SlierifF,  is  irregular  and -void;  the  proper  remedy 
being  an  attachment.  The  sureties  on  his  bond,  how- 
ever, are  not  discharged  on  that  account ;  their  liability 
being  for  the  official  default  of  their  principal,  which 
is  established  by  the  judgment  on  the  rule.     Towns, 

Gov.  ifc.  vs.  Hicks  and  Webb 235 

2.  A  judgment  against  a  Sheriff,  on  a  rule  to  pay  over 
money,  is  no  satisfaction,  and  no  discharge  of  the  sure- 
ties on  his  bond.     Ibid. 

•  3.  A  Sheriff's  bopd,  taken  and  approved  by  only  two  of  the 
Justices  of  the  Inferior  Court,  is  not  good  as  a  StcUuiary 
bond.     Crawford,  Gov.   Sfc.  vs.  Meredith  and  anotlver.  -       552 

See  Bond,  2.     Escape^  1.     Pleading,  2. 

•  SHERIFF'S  SALE. 
Sec  Evidence,  32.     Execution,  2,  3.     Lease,  2. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

« 

1.  Where  a  free  person  of  color  is  a  party  to  a  suit,  in  the 
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Courts  of  this  State^  and  dies,  the  suit  abates  ;  and  (Sid- 
ministration  should  be  taken  out  on  the  estate  of  such 
free  person  of  color.     Scranton  et  al.  vs,  t)emere  et  al..  92 

2.  A  warranty  of  a  slave  to  be  healthy ^  does  not  extend  to 
a  warranty  of  soundness  of  mind,  but  of  body  only. 
NeUon  vs,  Biggers 205 

See  Bailment,  1,  2;  3.  Crimijud  Late,  4,  5.  Evidencej^O. 
Liegajcy,  1.  Itimitation  of  Actions,  7,  Pleading,  3. 
Wills,  5,  6,  15, 16. 

SPECIFIC  PERFORMANCE. 

See  Equity, 

STATUTE  OF  DISTRIBUTION. 

See  Distribution,  1. 

STATUTE  OF  FRAUDS. 

1.  By  the  4th  section  of  the  Statute  of  Frauds,  the  pro- 
mise to  answer  for  the  debt  of  another  person,  must  not 
only  be  in  writing,  but  also  the  consideration  of  the  agree- 
ment. Parol  evidence  is  inadmissible  to  prove  a  con- 
sideration extrinsic  of  the  written  agreement.  Hender- 
son vs.  Johnson,  390.  Wain  vs,  Walters — considered 
and  approved.     Ibid, 

2.  Contracts  for  the  sale  of  goods,  wares  and  merchan- 
dise, are  not  excluded  from  the  operation  of  the  17th 
section  of  the  Statute  of  Frauds,  because  they  are  ex.ec- 
utory,     Cason  vs,  Ckeely ^ . .       554 

3. : Contracts  for  goods  not  in  esse  dX  the  time,  and  of  a  pe- 
culiar character,  so  as  to  be  unsuited  to  the  general  mar- 
ket, to  be  made  by  the  work  and  labor,  and  with  the 
material  of  the  vendor,  at  the.  instance  of  the  purchaser, 
are  not  within  the  17th  section  of  the  Statute  of  Frauds. 
Ibid, 
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4.  But  all  such  contracts  as  do  not  primarily  contemplate 
work  and  labor  to  be  done,  or  material  to  be  furnished 
by  the  vendor,  at  the  instance  of  the  purchaser,  and  for 
his  use  and  benefit,  and  in  which  work  and  labor  are 
not  the  essential  consideration,  are  within  the  Statute,  al- 
though work  and  labor  may  be  requisite  to  make  the 
goods,  or  to  fit  and  prepare  them  for  delivery.     ]J>id, 

5,  Cotton  prepared  for  market,'  Held,  to  be  goods  and  mer- 
chandise, within  the  meaning  of  the  17th  section  of  the 
Statute  of  Frauds.     Ibid. 

See  E^uiOy,  30  Jo  40.     Husband  and  Wife,  8. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions,     Usury,  1. 

STEAMBOATS,  &c. 

1.  In  suing  out  proceedings  under  the  Act  of  1841,  giving 
liens  to  boat  hands,,  captains,  &c.,  it  is  not  necessary  for 
the  petitioner  to  aver  that  the  boat  was  in  the  act  of 
traversing  the  river  when  thiB  sei^-vices  were  rendered. 
It  will  be  sufficient  to  state  generally,  that  slie  was  navi- 
gating the  river.     Butts  and  others  vs,  Cuthberisbn .        159 

2.  He  should  aver  that  his  claim  is  prosecuted  within 
twelve  iponths  from  the  time  it  fell  due.     Ibid, 

3.  The  affidavit  should  aver  a  demand  upon  the  owners  of 
the  boat  or  their  agent  personally,  should  name  them, 
and  a,ver  refusal  to  pay.     Ibid, 

4.  The  judgment  should  be  entered  up  against  the  owners, 
as  well  as  the  boat  herself.     Ibid. 

5.  It  is  necessary  that  the  affidavit  state  that  the  boat  had 
arrived  at  the  landing,  port,  or  place  of  destination,  to 
which  she  had  been  freighted.     Ibid: 
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6.  It  is  not  competent  afior  judgment  upon  stich  proceed- 
ing, to  amend,  bf  substituting  an  entire  new  affidavit  and 
petition.     Ibid. 

.  SUMMARY  PROCESS,   - 

See  Promissory  Notes,  2,     Steamboats,  1  io7. 

STTRETY. 

1.  Notice  to  tlic  Cashier  of  the  Bank,  by  the  surety,  to  sue 
the  principal,  is  a  sufficient  notice  to  the  Bank,  especial- 
ly where  it  appears  that  the  Bank  acted  upon  such  no- 
tice.    Bank  of  St.  Marys  vs.  Muwford  and  Tyson 44 

2.  A  bank,  when  holder  o£  a  promissory  note*,  is  within  the 
provisions  of  the  Act  of  1831,  authorizing  sureties  to 
give  notice  to  sue.     Ibid. 

3.  Parol  evidence  is  admissible  to  show  that  ope  of  the 
joint  makers  of  a  note  is  surety  only,  such  fact  not  ap-  * 
pearing  on  the  face  of  the  note.     Ibid.    ,Judgc  Nisbel 
dissenting. 

4 
I 

See  Administrators,  ^.  11, 12.  Band,  2.  'Equity,  11.  She- 
riffs  Bond,  1,  2. 

TENANT  IN  COMMON. 

1.  One  of  several  tenants  in  common  may  sue  separately 
in  trover,  and  the  defendant  may  plead  the  non-joinder 
in  abatement ;  but  if  he  fail  so  to  plead,  he  bannot  take 
advantage  of  it  on  the  trial,  nor  by  motion  in  arrest  of 
judgment;  but  will  be  confined  to  giving  in  evidence  the 
interest  of  the  other  co-tenants  in  mitigation  of  dama- 
ges ;  and  the  plaintiff  may  proceed  to  recover  his  pro- 
portion or  aliquot  interest  in  the  common  property. 
Starncs  and  Paine  vs.  Quin 84 

'2.  In  such  a  case  the  other  co-tenants  may  afterwards  sue 
severally,  for  theii'  httereslii  and  the  defendant  cannot 


i 
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plead  the  non-joinder  oT  tlieir  co-tenants  in  abatement. 
Ibid. 


3.  One  tenant  in  cbmnlon  cannot  bring  trover  against  his 
co-tenant,  unless  in  case  of  the  destruction  or  sale"  of 
the  property.     Ihid* 

m 

4.  In  case  of  sale,  trover  will  lie  at  the  instance  of  the 
other  tenants,  against  the  purchaser;  such  sale  is^oid  as 
to  them,  and  does  not  make  him  a  co-tenant  with  them. 
Ibid, 

TESTAMENTARY  PAPERS. 

See  Deed,  1  to  ^, 

TRACY,  HON.  EDWARD  D. 

Report  and  Resolutions  on  his  death 235 

TRESPASS. 

See  Equity,  14.   - 

TROVER. 

• 

1.  In  actions  of  trover,  where  there  is  conflicting  evidence 
of  the  value  of  the  property  at  the  same  time :  Held, 
that  the  Jury  may  find  the  highest  value  proven,  but  are 
not  compelled  so  to  find;  the/r«e  value  derived  from' all 
the  evidence  being  the  criterion  generally  of  the  dama- 
ges. .  Foster  vs.  Brooks,  AdnCr 287 

2.  In  trover  for  a  slave,  the  measure  of  damages,  as  a  gen- 
eral rule,  is  the  value  of  the  property  at  the  time  of  the 
conversion,  and  the  value  of  the  hire  of  the  negro  since, 
up  to  the  time  of  the  trial.  Schly  vs.  Lyon  und  another, 
Trustees : 530 

3.  Where  the  property  sued  for  is  not  of  a  fixed  value,  but . 
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iluctuatcs  in  price,  evidence  may  be  given  of  the.  Value 
at  the  time  of  the  trial.  Ibid, 
4.  In  troter  by  a  bailee  against  the  general  oumer,  the  mea- 
sure of  damages  16  the  value  of  his  special  property  on- 
ly ;  but  where  the  action  is  against  a  stranger ^  or  wrong  • 
doer,  the  measure  of  damages  is  the  full  value  of  the 
property — the  bailee  holding  the  balance  beyond  his 
own  interest  for  the  general  owner.     Ibid. 

See  Pleadings  1.     Practicef  1.     Tenants  in  CoTnmoni  1,  2, 
3,  4.      Trust  and  Trustees^  2. 
■ 

TRUST  AND  TRUSTEES. 

1.  Where,  under  a  trust  deed,  something  is  required  to  he 
done  by  the  trustees  to  accomplish  the  objects  of  the 
trust}  the  trust  is  executory,  and  not  executed.  Sc?dy 
vs.  Lymn  and  another^  Trustees,  Spc 530 

3.  Where  an,  action  of  trover  is  brought  by  trustees,  in 
whois  the  legal  title  is  vfestedi  for  the  recovery  of  a  ne- 
gro, the  allegation  that  they  sue  "  for  and  in  behalf  of 
.  one  of  the  cestui  que  trustf"^  is  surplusage,  the  trustees 
being  the  real  parties.     Ibid, 

See  Equity,  12,  30  to  40. 

UNDUE  INFLUENCE. 

See  mUs,  13. 

USURY. 

1.  The  right  to  recover  back  ttioney  paid  on  a  usurious 
contract  accrues  from  the  actual  payment,  and  not  the 
agreement  to  pay.    Rushing  vs,  Rhodes 228 

y 

2.  A  note  originally  usurious  may  be  purged  of  the  usury, 
by  agreement  of  the  parties, -as  where  new  notes  were 
given  for^he  principal  sum  loaned,  with  tlie  lawful  inte- 
rest added  to  the  principal,  at  the  time  of  each  renewal  i 
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ffeldf  that  an  agreement  to  pay  interest  on  interest  that 
was  lawfully  past  dtte,  did  not  constitute  usury;  and  that 
each  renewal  of  the  note  was  a  new  Contract:  Pinck- 
ard  vs.  Ponder ,  —  .       253 

UTTERING  COUNTERFEIT  COIN.    • 

See  Criminal  Law,  9. 

VENDOR  AND  PURCHASER, 

1.  Possession  retained  by  the  vendor  afler  an  absolute  sale 
of  real  or  personal  property,  is  priina  facie  evidence  of 
fraud,  which  may  be  explained;  and  afler  the  possession 
is  proven,  the  burthen  of  explaining  it  rests  up  on  those 
who  claim  under  the  sale ; .  and  the  rule  is  apjplicable  to 
voluntary  conveyances  and  to  sales  for  valuable  conside- 
ration.    Fleming,  Guardian,  vs,  Toicnsend 103 

2.  Purchasers  are  not  embraced' in  the  terms  of  the  Statute 
IStli  MHz,;  nor  is  personal  property  embraced  invlpB 
terms  .of  2T(h  Eliz.;  but  purchaser^  fall  within  the  spir- 
it of  13A&  Eliz,,  and  personal  property  "within  the  spirit 
of  27 thEliz..   Ihid, 

3.  Upon  Common  Law  principles,  a  voluntary  convey- 
ance is  void  against  subsequent  bona  fide  purch^isers,  for 
value,  without  notice.     Ibvd> 

4.  Notice  to  the  purchaser  must  be  actual.  The  registra- 
tion of  the  conveyance  is  not  such  notice  as  will  deprive 
him  of  the  benefit  of  Statute  21th  Eliz.     Ihid. 

5.  Where  a  creditor,  who  is  the  mortgag^^  forecloses  his 
mortgage,  and  purchases  the  mortg^pd  property  at 
Sheriff's  sale  under  it,  and  suffers  ti^>  property  bo  pur- 
chased to  remain  in  the  possession  oitho  mortgagor,  after 
the  sale,  such  retention'  of  possession  by  thcmortgagor, 
is  a  badge  of  fraud  as  against  other  judgment  creditors. 
Williams  vs.  Kelsey  df  Ilalsted -       365 

VOL.  VI.         87 
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See  Equity  J  4. 

VOLUNTARY  CONVEYANCES. 

1.  Of  personalty :  are  void  against  subsequent  bona  fide 
purchasers,  without  notice.    Fleming  vs.  Townsend 10? 

2.  Possession  by    the   donor    is  prima  facie  evidence  of 
fraud,  and  the  burthen  of  explaining  it  rests  upon  the 
party  claiming  under  the  conveyance.     Ibid, 

See  Vendor  and  Purchaser,  1  to  4. 

VOLUNTEERS. 

See  Equity,  24  to  28. 

WARRANT  OF  ATTORNEY. 

See  Apjfcal,  1. 

WARRANTY. 

1.  A  warranty  of  a  slave  to  be  heaWiy,  does  not  extend  to 
a  warranty  of  soundness  of  mind,  but  of  body  only. 
Nelson  V9,  Biggers -       205 

See  Equity,  6.     Pleading,  3.     Set- Off,  1. 

WATER-CRAFT. 


See  Steamhoat^. 

9 


WIDOW. 


See  Di0tribution^  1. 

WILLS. 

1.  The  3d  section  of  the  Act  of  1755,  which  requires  all 
wills  and  testaments  to  be  recorded  within  three  monthB 
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from  the  death  of  the  testator,  is  not  offeree  in  Georgia. 
HarrdL  and  Harrell  vs,  Hamilton^  Ex^r  —  ...  - 37 

2.  The  opinions  of  physicians  as  to  the  sanity  of  the 
testator  are  admissible,  whether  founded  on  the  symp- 
toms and  circumstances,  as  coming  withintheir  own  ob- 
servation, or  as  testified  to  by  others.     Potts  and  others 

vs.  House,  Ex'r 324 

3.  The  opinions  of  the  subscribing  witnesses  to  a  will,  as  to 
the  sanity  of  the  testator,  are  admissible  without  stating 
the  facts  on  which  they  are  founded.     Ibid, 

4.  The  mere  opinions  of  other  witnesses  are  not  admissible, 
unless  accompanied  with  the  facts  on  which  they  are 
founded ;  but  having  stated  the  appearance,  conduct, 
conversation,  or  other  particular  facta,  from  which  the 
state  of  testator's  mind  may  be  inferred,  they  are  at  liberty 
to  express  their  belief  or  opinion,  as  the  result  of  those 
facts.     Ibid. 

5.  If  a  negro  interpreter,  incapable  by  law  of  being  sworn, 
is  the  only  channel  of  communication  between  the  tes- 
tator and  scrivener  who  writes  the  will,  and  there  is  no 
other  evidence  of  the  testator's  knowledge  of  its  con- 
tents, or  his  assent  thereto,  than  that  which  is  derived 
through  this  medium,  the  will  cannot  be  executed. 
Ibid. 

6.  But  if  the  will  be  written  in  the  presence  of  the  testa- 
tor, and  in  a  language  which  he  understands,  and  it  is 
read  over  to  him,  and  his  dictation  and  approval  of  the 
instrument  are  interpreted  by  a  negro  in  his  hearing, 
and  in  the  hearing  of  others  interested  in  its  contents, 
and  he  signifies  lio  dissent  thereto,  by  signs  or  other- 
wise, but,  on  the  contrary,  is  understood  to  express  him- 
self satisfied,  the  will  may  be  established ;  especially  if 
it  appears  to  have  been  made  in  conformity  to  the  pre- 
viously declared  intentions  of  the  testator,  as  to  the  dis- 
position of  his  property. 
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7.  As  a  general  proposition,  ajflrmative  testimony  should 
outweigh  negative.  This  rule,  however,  does  not  apply- 
where  some  of  the  witnesses  swear  that  the  testator 
could  measure  com,  calculate  interest ,  4^.  and  others  that 
he  could  not.  The  testimony  in  both  cases,  is  6f  the 
same  character.     Und. 

8.  Neither  eccentricity  nor  imbecility  of  mindy  nor  extreme 
old  age,  nor  being  deaf  and  dumb,  whether  from  birth, 
or  the  calamity  be  superinduced,  nor  itwapacity  to  make 
contracts  for  the  purchase  and  sale  of  property,  are  suffi- 
dient  to  invalidate  a  will.     Ibid, 

9.  The  words  "  non  compos^^  (of  unsound  mind)  are  legal 
tenps,  and  import  a  total  deprivation  of  understanding. 
Ibid, 

10.  If  a' testator  be  non  compos,  his  will  is  a  nullity,  how- 
ever just  and  prudent  its  provisions.     Ibid, 

11.  If  Mie  testator  be  partially  deranged,  either  as  to  the 
legatee  or  subject  matter  of  his  will,h6  will  be  considered 
as  wanting  sound  and  disposing  mind  and  memory  as  it 
respects  dds  particular  t£?iZ^,  however  unimpeachable  his 
character  and  capacity  in  other  respects.     Ibid, 

12.  If  the  testator  has  capacity  to  recollect,  discern  and 
feel  the  relations,  connections  and  obligations  of  fiimily 
and  kindred,  his  will  shall  stand,  however  capricious  or 
unreasonable  its  provisions.     Ibid, 

13.  Influence  in  procuring  a  will  to  be  made,  to  be  undue, 
must  amount  to  moral  coercion  ;  it  must  destroy  the  free 
agency  of  the  testator,  and  constrain  him  to  do  what  is 
against  bis  will,  but  what  he  is  unable  to  refuse ;  and  it 
is  immaterial  whether  this  undue  influence  be  exercised 
by  a  negro  or  a  free  white  person.     Ibid, 

14.  Under  the  Statute  of  Frauds,  requiring  wills  to  be  sub- 
scribed by  the  attesting  witnesses  in  the  presence  of  the 
testator,  it  is  not  necessary  that  the  witnesses  should  be 
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in  tho  same  room,  or  the  same  house  with  him  ;  or  that 
the  testator  should  in  fact  see  the  witnesses  subscribe 
their  names ;  but  it  is  necessary  that  the  situation  and 
circumstances  of  the  testator  and  witnesses  are  such 
that  the  testator,  in  his  actual  position,  might  have  seen 
the  act  of  attestation.     Robinson  and  Wood  vs,  Kin^..       539 

• 

15.  Tho  following  clause  in  a  will  held  to  be  void,  as  in 
conflict  with  tho  Act  of  1818,  against  manumission  of 
slaves  :  "  It  is  my  will  that  my  old  servant  Writ,  and  her 
five  children,  and  her  husband,  may  be  made  to  live  com- 
fortable, under  the  superintendence  of  my  friends,  A  and 
B,  into  whose  care,  and  under  whose  protection,  I  do 
hereby  give  and  place  the  negroes  herein  named,  in  view 
of  their  being  treated  with  humanity  and  justice,  subject 
to  the  laws  made  and  provided  in  Buch  cases."     Ibid. 

16.  Parol  evidence  held  admissible  to  show  that  a  will  is 
illegal  and  void,  as  being  in  conflict  with  the  laws  of  the 
State  against  manumission.     Ibid. 

See  Deedf  1  to  i.    Evidence^  30. 

WITNESS. 

* 

1.  It  is  error  in  the  Court  to  discredit  the  testimony  of  rc- 
lativest  as  such ;  relationship  being  a  circumstance  only, 
from  which  tho  Jury  may  infer  bias.  Potts  vs.  Hoiise, 
ExW 324 

2.  As  to  opinions  of  witnesses,  see  Wills,  2,  3,  4,  and  cast 
above  referred  to. 

3.  In  claim  cases,  under  the  peculiar  provisions  of  our  Sta- 
tute, the  defendant  in  execution  is  not  a  competent  wit- 
ness for  the  claimant ;  nor  can  the  declarations  of  the 
defendant  in  execution  bo  received  in  evidence  in  favor 

of  the  claimant.     William^  rs.  Kdsey  and  Hoisted 365 

See  Cashier,  1.  Evidence,  3,  5,  7,  25,  26,  27.  Interroga- 
tories, 1. 
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WRIT  OP  ERROR. 


I.  The  Court  will  not  amend  a  writ  of  error,  by  striking 
out  one  party  and  inserting  another.  Arnold  vs.  Wells 
mndWiJh 380 

See  Practice  Supreme  Court. 


